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INTRODUCTION- 


The  iflsae  of  the  present  new  and  elaborate  Code  of  Gvil  Fn)oedure 
tfoggested  tiie  preparation  c^a  digest  of  all  rulings  and  ordera  which 
bear  npon  the  subject,  and  are  not  at  variance  with  that  which  is 
henceforth  to  be  the  law^of  procedure  by  which  all  Civil  Courts  in 
India  must  be  guided. 

Inseparable  from  a  complete  digest  of  Civil  Procedure  are  the  Acts 
which  control  the  great  questions  of  Evidence,  Limitation,  Registration, 
Specific  Relief  and  the  Stamps  and  Fees  payable  on  the  institution 
of  suits.  These  therefore  have  been  added  together  with  the  Contract 
Act,  an  Act,  the  daily  use  of  which  in  every  Civil  Court   is  more 
tban  sufficient  reason  for  adding  it  to  the  Acts  mentioned  above.  .  '^o 
enable  the  reader  to  find  more  readily  what  he  is  in  search  of,  the 
ground  work  on   which  the  first  volume   proceeds,  may    be  thus 
described.    In  the  for^ound  a  comparative  table  is  given  showing, 
in  the  briefest  form,  into  what  sections  of  Act  X  of  1877  the  sections 
of  the  old  Act  have  been  remodelled,  and  the  most  important  changes 
which  have  been  made.    The  text  of  the  Act  is  always  given  on 
the  left  hand  side — each  section  is  prefaced  by  figures  in  brackets — 
which  show  the  section  of  Act  VIIL  of  1859,  which  the  new  section  has 
replaced.    The  sections  preceded  by  the  letter  M.  are  those  whidb  are 
applicable  to  Small  Cause  Courts.      Side  references  are  given  to 
parallel  passages  in  the  Act  which  bear  upon  the  particular  section 
against  which  they  stand.    On  the  right  side  of  the  page,  and,  where 
the  want  of  space  gave  no  option^  on  the  left  also,  will  be  found 
roUngs  collected  from  all  volumes  of  the  Weekly  Reporter  by  Su^ 
therland,  the  Bengal  Law  Reports,  the  Madras  and  Bombay  High 
Courts'  Reports,  Moore's  Indian  Appeals,  and  the  Indian  Law  Reports. 
Intenpeised  with  these  are  directions  selected  from  the  Circular 
Orders  of  every  Court  in  India  which  is  empowered  to  frame  rules 
for  the  guidance  of  subordinate  Courts.     In  such  a  mass,  much  had 
to  be  rejected,  and  very  much  to  be  abbreviated.    The  danger  of 
abbreviation  lies  in  subsequent  misconstruction,   but   this  can  be 
avoided  by  reference  to  the  works  themselves ;  the  aim  of  the  Editor 
has  been  more  to  point  to  sources  of  illustration,  than  to  illustrate. 
Each  9hapter  is  headed  with  a  short  synopsis  of  its  contents ;  this  has 
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been  carefiilly  prep  ared  for  the  use  of  Law  Students ;  and  to  enable  the 
subject  ma  tter  to  be  packed  into  the  smallest  compass^  nicety  of  dic- 
tion had  perforce  to  be  sacrificed.  Thus  much  for  the  plan ;  the  reader 
in  judging  of  its  accomplishment  must  weigh  the  errors,  to  reduce 
which  to  a  mioimum  no  efforts  have  been  spared,  in  a  scale  balanced 
by  the  combined  weight  of  press  of  business,  an  Indian  summer  more 
than  usually  unfavourable  to  the  strain  of  continued  exertion,  and 
troubles  connected  with  the  actual  printing  which  need  not  be  detail- 
ed here.  Typographical  errors  in  the  names  of  rulings  will  ezdte 
no  surprise  in  the  minds  of  those  who  are  acquainted  with  the  ever 
changing  spelling  of  the  common  law  reports ;  careful  adherence  to 
that  spelling  would  have  been  hardly  worth  the  pains  and  delay  that  it 
would  have  entailed.  In  many  places  the  vagaries  an:e  so  great  that 
even  printers  could  not  be  restrained  from  altering  it.  Should  a  diffi- 
culty oocur  in  tracing  out  a  reference  the  reader  ia  referred  to  the 
List  of  Cases  cited  in  the  preface,  in  which  all  serious  typographical 
errors  in  the  work,  in  spelling  and  numbering,  have  been  noted.  Each 
ruling  has  been  subjected  to  a  second  and  thorough  comparison  with 
the  work  from  which  it  has  been  taken. 

Before  leaving  this  first  volume  to  its  fate,  the  Editor  wishes  to  place 
on  record  the  great  debt  he  owes  (first)  to  the  Judges  and  B^^istrars  of 
the  various  High  Courts  and  Chief  Courts  for  the  readiness  with  which 
they  placed  at  his  disposal  copies  of  their  Circular  Orders  and  Rulings^ 
and  (secondly)  to  private  friends  whose  assistence  and  sympathy  help- 
ed him  over  many  a  difficulty.  He  has  a  scheme  for  keeping  up  the 
work  yearly,  which  he  hopes  to  unfold  in  his  second  volume.  The 
help  which  has  been  so  generously  accorded  by  a  few,  he  ventures  to 
crave  from  all  into  whose  hands  the  work  may  fall 

The  second  volume,  which  is  going  through  the  press,  will  be  in 
time  to  contain  all  orders  passed  on  the  New  Code  before  November. 
It  will  also  give  an  opportuoity  of  inserting  any  important  rulii^, 
and  of  correcting  grave  errors  which  may  have  crept  in.  Any  reader 
noting  such^  will  confer  a  great  boon  on  Law  readers  in  general 
by  communicating  them  at  an  early  date  to  the  Editor. 

Lastly  to  all  he  would  add : 

Si  quid  novisti  reetius  istis 
Candidus  imperti,  si  non  his  uicre  mecum. 

ALLAHABAD:  \  O.  £.  C 

1*/  Octo^,  1877, 
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ABBBEVIATIONS. 


Tbb  following  (among  other)  abbreviations  will  be  found  in  this  work  :— 

B.  L.  R.  ...  Bengal  Law  Reports. 
Bom.  H.  C.  ...  Bombay  High  Court  Reports. 
Bo2n.C.  0«  ...  „        Circnlar  Orders. 

C.  li.  S.  ...  Indian  Law  Reports,  Calcntta  Series. 

C.  P.,  CO.  ..  Central  Province  Circnlar  Orders  by  Jndicial  Comr. 

Cen.  Prov.,  C.  0.  ...  „            „                >f        ,,                 »            » 

F.  B.  ...  Pull  Bench  Rulings. 

L  L.  R.  A.  Lidian  Law  Reports,  Allahabad. 

I.  L.  R.  B«  •••  I,        ,1        ,1         Bombay. 

L  L.  R.  C.  ...  „        ,9        ,1         Calcutta  Series. 

L  L.  R.  H.  ...  ,1        ,,        „         Madras. 

Ind.  Jnr.  N.  S.  ...  ^    Jurist,  New  Series. 

Lid.Jur.O.  &  ...  »        ,',      Old  Series. 

L.  B.  I.  ...  English  Law  Reports,  Indian  Series. 

M.  C.      -  ...  Madras  High  Court  Reports. 

M.  H.  C  ...  „            „        „            „ 

Mad.  H.  C. 


» 


Mad.  C,  0.  ...         „       Circnlar  Orders. 

M.  I.  A,  ...  Bloore's  Indian  Appeals. 

N.-W.  P.  ...  North-West  High  Court  Reports. 

N.-W.  P.,  C.  0.        ...  North- Western  Provinces  Circular  Orders. 

Oudh,  CO.  ...  Oudh  Province  Circnlar  Orders  by  Judicial  Comr. 

P.  C    0.,  B,  C.        ...  Punjab  Circular  Orders, 

Panj.,  CO.  ...          „       „            „ 

S.  D.  A.  ...  Sadr  Dewani  Adalut  Reports. 

S.  W.  R.  ...  Sutheriand's  Weekly  Reporter. 

Sev.  Bep.  ...  Sevestre's  Reports. 

U.  C.   O.,  C.  H.C    ...  Unrepealed  Circular  Orders,  Calcutta  High  Court. 

W.  R.  ...  Sutherland's  Weekly  Reporter. 

Wym.  Rep.  ...  Wy man's  Reports, 
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mTERPRETATION  OF  lESAl  MAXIMl 
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ft  verbis  legia  non  est  recedendum.    Departure  from  the  worda  of  the 

Uw  is  forbidden  ...  ...  ...  .•«  S 

»otb  personalis  moritur  com  person^.   Personal  injuriee  die  with  the  2S^ 

person 
actus   legis  nemini  est  damnosus.    The  Acts  of  the  law  are  fraught 

with  loss  to  no  one  ...  ...  ...  ...  ...  28t 

ad  qusestionem  juris  respondent  jadieis.  Judges  decide  questions  of  law  S85 

apices  juris  non  sunt  jura.  The  minutioe  of  law  are  not  Uie  law  itself,  ...  84S 

aisignatus  ntitur  jure  auotons.  The  assignee  is  endowed  with  the  rights 

of  him  from  whom  he  derives  his  power    ...  ..  ...  266 

boni  judicls  est  dirimere  lites  ne  lis  ex  lite  oriatur.  A  good  judge  should 

put  an  end  to  litigation  and  not  let  strife  arise  oiit  of  strife  ...  289 

certa  debet  esse  intentio  et  narratio  et  certum  f  undamentum  et  certa  res 
quffi  deduoitnr  in  judicium.  Certain  should  the  be  the  demand  and 
tile  setting  forth  thereof ;  certain  the  ground  thereof «  and  certain  the 
matter  which  is  brought  to  triaL  ...  ..  ...  4S 

cefltante  causa  cessat  effectua.     When  the  ditise  of  Action  abates  all 

resulting  effects  abate  with  it  ...  ...  ...  2^7 

oiicuitus  est  eyitandus.     Circumlocution  must  be  avoided  ...  ...       '    277 

oonfirmatio  omnee  aupplet  defectus,  licet  id,  quod  actum  est,  ab  initio 
non  valuit.  Confirmation  supplies  all  defects^  provided  that  which 
has  been  done,  waa  not  invahd  in  its  origin  ...  *.*  815 

t)— 

de  ihinimis  non  curat  Lex.  Law  is  not  curious  about  mere  trifles        «..  880 

de  non  apparentibus  et  de  non  existentibus  eadem  est  ratio.  Where  tiie 
court  cannot  take  judicial  notice  of  a  fact  it  is  the  same  as  if  thcf 
fact  bad  never  existed  •••  ^..  ...  81 

Eufido  morahdo  et  redeundo.  doing,  tarrying  and  returning  ...  107 

£xceptio  rei  judicatae  non  aliter  agenti  nocet  quam  si  ^em  qusss^ 
tio  inter  easdem  personas  revocetur,  itaque  itd  demum  nocet  si 
«fmnia  slat  eadeni,  idem  corpus,  eadem  quantitas,  idem  jus  eadem 
causa  petendi,  eadem  que  conditio  persoDarum,— The  plea  that  the 
subject  matter  of  the  suit  has  been  already  adjudicated  upon  only 
injures  the  persons  suiug  when  the  same  question  is  being  re-argued 
between  the  same  parties,  it  injures  him  therefore  only  when  all  the 
circumstances  of  the  suit  are  the  same,  the  subject  matter  the  same« 
its  quantity  the  same,  the  ri^ht  at  stake  the  same,  the  cause  of  action 
the  same,  when  and  the  parties  ai'e  litigailDg  under  tlie  same  title,  17 

Esecutio  est  finis  et  fruotus  legis.    Execution  of  the  court's  decree  is 

the  fruit  and  eud  of  the  law  ...  ...  ...  183 

Expedit  reipnblicsB  ne  su&  re  quis  male  utatur.     It  is  for  the  common 
weal  that  no  one  use  his  own  property  wrongly  ...  ...  298 
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Pactum  a  jndice,  quod  ad  oflicium  ejus  non  pertinet  ratum  non  est 
That  which  belongs  not  to  the  office  of  a  Judge  is  not  deemed  the  act 
of  the  Judge  ...  ...  ...  257 

Fnrioeus  absentia  loco  est.  A  madman  is  on  the  same  footing  as  if  he 
were  not  present  at  all  ...  ...  ...  267 

in  jnre  non  remota  causa  sed  proxima  spectator.  In  law  the  immediate, 
not  the  remote,  cause  of  any  event  is  regarded  ...  28 

interest  reipublicse  ut  sit  finis  litium.  It  is  for  the  common  weal  that 
a  limit  should  be  prescribed  to  litigation    ...  ...  ...  89-75 

judicium  a  non  suo  judice  datum  nuUius  est  momenti — A  judgment 

given  by  a  judge  who  has  no  jurisdiction  is  of  no  weight  /--^  '"       i    aqI 
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moduB  et  conyentio  Tmcant  legem.  Manner  and  custom  are  stronger 
than  law  ,     ;;.  ...  ...        ^      ....  20 

modus  legem  dat  donation!.    Tne  manner  of  the  gift  supplies  the  law  .    . 

f or  its  oonstriiction  ...  ...  ...  ,.,  ZV^. 
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nemo  commodum  capere  potest  de  sua  injuria.    No  one  can  derlvo  ^ 

profit  out  of  his  own  wrong  doing                  ...                ...                ..,  289 

nemo  debet  bis  vexari  pro  una  et  oadem  causa..    It  is  a  rule  of  law  that 
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Omnia  proesumuntur  contra  sp<>liatoreih.    Every  presumption  is  maoa 
,  against  a  wrong  doer  ...  ...  ..,  m*  101 
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persona  conjimcfta  alquiparatur  interesse  proprio.  The  interest  of  a 
personal  connection  is  sometimes  regarded  in  law  as  that  of  the  indivi- 
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roy  neat  lie  per  ascun  statute  si  il  ne  soit  e^ressenment  nomme.  Tha 

King  is  not  bound  bj  any  statute  if  he  be  not  expressly  named  .,.  15 

si  quid  univeraitati  debetur,  singulis  non  debetnr ;  tieo,  oood  debet 
universitas,  singuli  debent  That  which  is  due  to  a  corporation  mi 
not  due  to  each  member,  nor  is  the  debt  of  the  corporation  the  debt  - 

of  each  member  ..  ..;  ,      ...  ...  £05 

MBpe  enini  aoddtt;  ut  licet  ipsa  persecutio  qua  acW  experitur  justa 
sit,  tamen  iniqua  sit  adversus  earn  cum  quo  agitur.  It  (Jtten  happens 
that  althoiigh  the  suit  which  the  plainii^  brings  be  a  jiist  one  yet  it  , 

is  unjust  as  against  hitti  with  whpm  issue  is  joined    ,     ...  ^...  100 

solus  aqu»  decursus.  per  se  nullam  ^riescrfptionem  indudt.'  Tnd 
mere  flowing  past  of  water  brings  b^^  itself  no  prescriptive  right...  l6 
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869. 
Bama  Soondree. 
M .  rule  b. 
M.  56  (86). 

M  01(14,  act5of  1S66). 
M.  62  (89). 
M.  63  (89). 
M.  83. 

M.  93(2act23of  1S61), 
M.  97  (5  act  28  of  1861). 
M  10:>(116). 
decrees  ex-parte. 
M.  H.C,K.,  VI.,262. 
two  rupees  N  B.— 7%e  ^tarnp  u  that 

for  appeal  from  order  of  ryectin^ 

application, 

I.  L  R.,  B.  I.,  209. 

Sivarajadhni. 

151. 

N.  B.'^T  Hegret  I  eantwt  traer  the 

volume  wlience  I  got  this  ruling, 
Periana. 

Sukal,S.W.R.,VII.,46. 
194,  195,  196,  197,    N.  B.  ^one  of 

those  sections  apply  to  the  small 

cause  court. 
Traaavi  Telavar. 

Bhenuck  Singh  v.  Snggur  Singh. 
S.  W,  R.>  IX.,  145, 

S.  W.  R.,  XI.,  58?. 
218. 

Oosami  V.  M.  L.  Baghchi,  B.  L,  Ri, 
168. 
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••• 

228  (209) 

228  (289). 

186 

... 

... 

229 

229  (284). 

187 

... 

AloBg  wlihr 

(e)  Along  with. 

141 

... 

B 

Bom.  H.  C,  X.,  103 

Bom.  H.  C.ll.,  108. 
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S.W,  R.,IX.,261 
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244  (act  23  1861) 

244(llact2:}of  1861). 
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... 
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(F.  B.)  IX.,  p.  313 

F.  B.,  IX., p.  445. 
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... 
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"i*.,"241 

♦*iJ„"VllI.,241. 

157 

... 
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Chatterjee,  S.  W-  R,  XII. 

Chattapadhya,  S.W.  R.,  Xl[I., 
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N.  W.  P.,  11.,  292. 

359 
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... 

S.  W,  R.,  VI.,  170 

S.  W.  R.,  VI.,  470. 
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251 

M.  251. 
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179 

A 

"t^.,"xn. 
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S.  W.  R.,  XI. 
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B 
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8.  W.  R.,  Xn.,  90 

S.  W.  R..  XIIL,  99. 
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VII.  285 

VII..  135. 
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XXIV.,  189. 

186 
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XVII.,  288 
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B 

B.  L.  R,  320 

B.  L.  R,  IIL,  820. 
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B 
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Atkinson.  V. 
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... 

Xlll.,  46 

XIIL,  458. 

205 

A 

•*• 

^t6.,"42 

"i6.,"262 

B 

I.  L.  R.„  L,  272 

I.  L.  R ,  A,  I„  272. 

207 

.•• 

... 

XL,  296 

XL.  297. 

209 

A 

... 

XXII.,  400 

XXIL,  408. 

218 

. 

••t 

XI.,  804 
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842,  84S 
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349 
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851 
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XIX.,  800. 
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N..W  P.,  IL,  4?8. 

II.,  77. 

XXIV. 
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XXIV.,  814. 
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A  COMPARATIVE  TABLE  SHOWING  AT  A  GLANCE  THE  CORRESPONDING 

SECTIONS  OF  THE  OLD  AND  NEW  CODE,  AND  THE  MORE 

IMPORTANT  CHANGES. 


I%e  aUuMMt  in  other  Acts  and  Oironlars  to  the  $everaX  tectioni  cf  the  Old  Code  of  (HvU 
Procedure  are  go  numerous,  that  this  work  would  not  be  complete  without  a  Table  to 
show  into  what  sections  Act  X  of  1877  has  incorporated  the  now  obsolete  Acts  it  has 
swallowed  up.  The  figures  on  the  left  hand  refer  to  the  sections  of  the  Acts  now 
repealed  ;  those  on  the  right  to  the  sections  of  the  New  Code  which  have  replaced  them. 


Act  vm.  of 

1859. 

1                                         Change. 

ActXof 
1877. 

1 

Amplified— Note  also  ezj^aBation, 

11 

3 

Entirely  remedied. 

13 

3 

Not  re-enacted. 

4 

Repeated  in 

10 

5 

Entirely  remodelled — ^Note  explanatiottB,   ... 

16&17 

« 

Almost  repeated— Note  last  paragraph,  however, 
Amplified  and  extended  to  remedies  as  well  as  claims... 

15&35 

7 

43 

8 

„        80  as  to  include  parties  as  well  as  causes^      ... 

45 

9 

„       —Note  last  paragraph, 

45 

10 

y»                                      •••                        ...                        ...                        •^ 

44Rule(«) 

u 

Repeated, 

19&;23 

13 

ff                      •..               ...               ...              ••• 

19&23 

13 

Amplified— Appfioations    snbmitted    through    District 

Court 

24 

14-15 

Not  re-enacted^For  latter,  see  Act  L,  1877. 

16 

Repeated, 

36 

17 

Amplified  and  q^lit  op  into 

37*  38,4174 

433 
39&40 

18 

19 

„        to  include  ofilcers  in  stafif  employ. 

465 

^ 

Split  up  into 

466  4467 

21 

Amplified— Note  non-exemption  from  arrest, 
„        —Note  payment  for  privilege,     ... 
Not  re-enacted-^  Act  33  of  18S1,  sec  3. 

640 

33 
33 

641 

24 

Contained  in 

638 

85 

Re-enacted, 

48 

36 

Considerably  amplified— Forms  thrown  into  Schedule, . . . 
Amjdified— Note  verification  regarding  attestation. 

49450 

37 

51462 

28 

Re-enacted, 

514435 

39 

Amplified— Note  no  cause  of  action  and  misjoinder,  ... 

53 

80 

„          —Note  last  three  paragraphs,    ... 

57 

tl 

Re-enacted, 

54 

33 

Amplified — Note  paragraphs  {e)  and  ((Q,     ... 

54 

33 

See  Act  23  of  1861,  800.3.       "^ 

34 

Amplified, 

380  4  381 

85 

Re-enacted,              .:. 

380  4  381 

86 

,,                       ...               ...               ••.               ... 

56  4  588  M 

37 

Merged  into 

19  4  24 

88 

Re-enacted, 

58 

39 

Amplified— Note  last  paragraph  of  sec.  63,... 

59,62  463 

40 

AHeredinto 

129  4  131 

41 

Amplified— Signing  by  Court  Officer,  non-issue, 

64&68. 

43 

Amplified  as  to  distance  whence  persons  to  be  cited,    ... 

66467 

43^ 

70 
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Act  VTTT.  of 
1869. 

Change. 

Act  X.  of 
1877. 

44 

Merged  into 

644 

45 

Amplified— Sufficient  time  defined. 

69 

46 

Re-enacted, 

436 

47 

fi                      •••               •••               •••               ... 

72 

48 

Amplified  with  refexenoe  to  service  on  partnen, 

73  ft  74 

49 

76 

60 

If 

41 

51 

»»                      •••               »..               ...               ... 

41 

52 

n                               •••                    ... 

419 

53 

Amplified— Service  on  servant  no  service, ... 

78 

54 

Re-enacted, 

79&  80 

56 

ft 

80 

54 

If 

81 

67 

H                                        ...                           ...                           ... 

82&    83 

58 

n 

84 

69 

»• 

85 

60 

»                             •••                   .., 

89  ft  104 

61 

>» 

77 

62 

Altered  slightly—  Alternative  mode  not  re-enacted. 

422ft468 

63 

Amplified  as  to  ofices  where aommons  may  be  served, ... 

436 

64 

Re-enacted, 

91 

66 

9$                                                '••                               •••                               ...                                ... 

92 

66 

Not  re-enacted. 

67 

Re-enacted, 

420  ft  421 

68 

Altered— Summons  served  through  the  head  of  office,  ..! 

422 

09 

Bo-enacted,              ...               _               ...               ... 

423 

70 

t)                       •••               ...               ...               ... 

426 

71 

Amplified— Property  not  liable  to  attachment. 

427 

72 

Re-enacted, 

386ft  428 

73 

Amplified— See  paragraphs  3— 6, 

32 

74 

Ke-enacted, 

477 

75 

w 

478 

76 

9» 

479ft688(r) 

77 

n                              •••                    ...                    ...                    ... 

479 

78 

»»           ,                    •••                     ...                    ...        .            ... 

481 

79 

»>                               i*<                    •<•                     ^.. 

491 

80 

n 

477ft476 

61 

Amplified— Cases  in  which  defendant  has  quitted,      .. 

483 

82 

Re-enacted, 

483 

83 

9t                                           •••                            ...                            .,. 

484 

84 

n                           ••.                  •••                  ...                  ^. 

485 

86 
86 

>#                             •••                    ^..                    ...                    ..; 

»»                              •••                    •••                    .*.                    ... 

486  ft588(r) 

487 

87 

•»                              •••                    •«•                    ««. 

488 

88 

f> 

491 

89 

>»                              •••                   ••♦                    ,..                    ... 

489 

90 

Not  re-enacted. 

91 

Re-enacted, 

501                 , 

99 

Amplified  duties  of  receiver,  non-removsl  of  managers. 

492,503ft504 

98 

9,         as  to  duration  ef  injan<^on, 

493  ft  496 

94 

^^Q-eoMSted,             ...              ...               ...              *" 

588(r) 

95 

99                                       •••                           •••                           ... 

494 

96 

»»                                        •••                           •••                           ... 

497 

97 

Amplified  as  to  grounds  for  withdrawal,   costs,  and 
withdrawal  by  one  of  seveial  pVnHf%         { 

373  ft 

514 

98 

„         decree  to  be  final,     ... 

375 

99 

-^See  illustrations,  ...               ...               ,'[ 

861 

100 

Re-enaotedj 

862 

101 

»» 

863  ft  364 

102 

Amplified  as  to  certificate  of  heirship. 

d65ft366 

103 

Re-enacted, 

... 

867 
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m 


104 

105 

10« 

107-*.108 

109 

110 

111 

112 

118 

114 

115 

116 

117 

118 

119 

120 
121 
122 
128 

m 

126 

127 

128 

129 

180-131 

132 

138 

184 

135 

186 

137 

188 

189 

140 

141 

142 

148 

144 

145 

146 

147 

118 

149 

150 

161 

152 

118        ' 

154 

155-158 

159 

160 

161-166 

167 

168 

169 

170 


■I 


Amplified— SnTTi  moim,  and  olijectiona  by  alleged  repre- 
sentative 
tie-enacted, 
Amplified  as  to  costs, 

Kot  re-enacted,  or  rather  have  been  altered  into 
Re-enacted, 

Amplified  as  to  record  of  reasons  for  dismissal. 
Re-enacted, 

Amplified—Payment  of  costs  when  plaintiff  answerable, 

Re-enacted, 

Reproduced  in  altered  form— See 

Ifte^nactedy 

Not  re-enacted. 

Split  up  into 

Provisions  as  to  stamp  removed,  ...      < 

Altered — ^Worthy  of  careful  notice, 

Re-enacted, 

Amplified  as  to  examination  of  witnesses  to  signature, 

^,         „     „  alteration  by  judge,  no  2nd  statement  ... 

„       „    „  putting  of  questions  suggested  by  parties, 
Merged  into 
Re-enacted, 

Amplified  as  to  record  of  reasons  by  Judge... 
Amplified  as  to  accompanying  list, 
!Not  re-enacted. 

Amplified^Note  beginning  and  two  last  paragraphs,    ... 
Not  re-enacted,     . 
Amplified  as  to  impounding. 
Altered— Return  before  expiiy  of  period  of  appeal 

ft  ...  ...  ...  ••• 

Re-enacted, 

Altered  andamplified — ^Affidayit,more  stringent  regulationa, 

Amptified— Note  definition  of  issues. 

Re-enacted, 

Amplified  as  to  striking  out  of  issues,  ^ 

Re-enacted, 


„        and  amplified^Note  last  pa^a.  of  sec.  115, 
Amplified — ^Witnesses     in    attendeuice     examined     till 

finished, 
Re-enacted, 


Not  re-^nactedk 
B6-enicted, 


Merged  into 

Alt^ed— Examination    of  serving    officer,  fine  and 

CO., 
Re-€nacte4»  ...  .-  — 

Merged  into  ...  »k. 

Re-enacted,  ...  ••• 

Altered— see  fine,  lawful  excuse,  and  security, . 
Not  re-enacted. 
Re-enacted, 


Act  X.  of 

1877. 

368  . 

869 

870 

181  &  m 

96 

9S&99 

100(a)  &  101 

lOO(J) 

100(c) 

102  8c  103 

86 

105  k  106 

107 

103,  lOS,  109, 

86  588  cf  if) 

110 

lU 

112 

114  k  115 

116 

118  &  119 

174  A  178 

120 

138  &  189 

140 

141 

142  &  148 

144 

144 

144 

137 

146  k  147 

148 

149  . 

150 

151 

152 

154  k   165 

156 

157 

158 

159 

160,161,162 

168   - 

164 

166  k  167 

166  k  167 

168 

169  k  170 

178 

172 

174  &  175 

177 
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ActVUtof 
1859. 


171 
172 
17» 
174 
175 
176 
177 
178 
17a 

180 

181 
182 
189 

184 

185 

185 
187 

188 
18» 
190 
191 
192 
199 
194 
195 
195 
197 
195 
199 
205 
201 
20Z 

203 
204 
205 

305 

207 
208 
209 
210 
211 
212 

215 
814 

215 
215 
217 
218 
219 
220 

22Z 
224 


Ohaogo, 


Altered  as  to  refusal  to  |^«  ^yidBDtt, 

Split  up  into 

Re-enacted, 

Not  re-enacted. 

Amplified— See  Raflwaj  prorision, 

Re-enacted, 

Altered  and  abbreviated, 

>»  n  •••  ••• 

Re-enacted,  .,.  ...  •.„ 

Split  up  into  ...  ...  ^  ...  I 

yt        t*       »l  •••  •«•  •••  ••• 

Re^nacted, 

AbbreTiated, 

Amplified— Note  proYiBions  for  altering  judgment. 
Re-enacted, 

Amplified— Reasons  wben  coBts  do   not  follow  event 
giveUf       ...  ...  ...  •• 

Not  re-enacted. 

Amplified— Judge  not  to  cdgn  till  satisfied  of  accord, 
Amplified  as  to  numbers  ia  record  of  survey  or  settlement, 
Re-enacted,  ...  ...  •••  ... 

Not  re-enacted. 

Amplified  as  to  security  and  attachment,    ... 

Re-enacted, 

Amplified  aa  to  definition  of  mesne  profits. 

Re-enacted, 

9,  ... 

Amplified  as  to  ousting  of  person  refusing  to  vacate,     ... 
„        — ^Period  of  attadiment,  subsequent  proeedure. 
Re-enacted, 
Amplified— Form  of  eonveyance,    provisions  for  stamp 

paper. 
Re-enacted, 

Amplified  with  reference  to  giving  notice,   ... 
Entirely    remodelled — Property    exempt  from  attach- 
ment,-      ...  ...  .. 

9f        ff    three  means  of  payment  sanctioned — Note 
Court's  discretion  about  further  issue, 
Amplified^ 

„         notice  and  transfer  to  one  judgment-debtor,... 
„  — See  explanations,     ...  ••• 

„    Court  can  eompel  production  of  accounts. 
Remodelled, 

Amplified — Application    to   contain    more    particulars, 
verified,  ...  ...  •••  ... 

ft         — Note  verification,    ... 
Altered— (General  attachment  no  longer  sanctionedy        «.. 
See  section  15,  Act  23  of  1861. 
Amplified — ^Note  explanation,     ...  •••  ••• 

Re-enacted, 
Not  re-enacted, 
Be-enacted^ 


Amplified— Sec  notice  in  writing  to  be  given  to^tcnant,. 


Act  X.  of 

1877. 


165  &  177 
181  to  190 
192 

888to986,&175 

886 

887 

387 

889&890 

392,  898,  896 

899  &  400 

894,  895,  400 

897 

198 

200 

201,2024205 

para. 2 
204 

219  &  220 

205  &  205 

207 

208 


210 

219 

211 

212 

217 

263 

259  &  260 

254 & 429 

261  Jt  252 

252 

253 

266 

257  4;  258 

230  p.  1,22 

232 

243&245 

234 

234 

235 

287  &  235 

236 

248  " 
249 

257 
650 
250 
251 
263 
254 
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Act  vm.  of 
1859. 


225 
226 
227 


290 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 

246 
247 
248 
249 

250 
251 
252 
258 
254 
255 
256 
257 
258 

259 
260 
261 
262 
268 
264 
265 
266 

268 
269 
270 
271 

£2 
273 
274 

25 

276 

277 
278 
279 
250 
281 
282 


Change. 


Re-enaoted, 

Abbreviated, 
Re^Daoted, 

n  •••  •••  •••  ••• 

Amplified— Note  last  two  paragraphsy 

Re-enaoted, 

Mei^into 

Amplified — ProyldoiiB  about  sale  of  decaying  property, 

Remodelled— The  n  ew  section  should  be  carefully  read, 

Amplified — ^Note  provision  for  proclamation, 

Merged  into 

Re-enacted, 

Abbreviated  and  altered,  ..  ...  '" 

Altered— Note  words  'Void  as  against  all  daims*^    ... 

Merged  into 

Re-enacted, 

The  section  should  be  consulted;  alterations  are  great, 

Ee-enacted, 

Split  up  into. 

Re-enacted,  ...  ...  „. 

Considerable  alterations,  inquiry  into  nature  of  property 

sold  provided  for,  ... 
Not  re-enacted. 
Re-enacted, 


Split  up  into. 
Re-enacted, 


Amplified— Conditions    under  which  pur^ase  money 

refunded,  ••• 

Re-enacted,  •••  •••  ... 

Amplified— Certificate  to  contain  date  of  sale. 

The  Court  to  make  vesting  order, 

Re-enacted,  ...  ...  ...  ..» 


Altered— No  longer  any  priorityto  firstattaohingcr«ditorv 

Re-enacted, 

Not  re-enacted. 

Amplified  and  split  up  into 

See  section  8,  Act  23  of  1861. 

Amplified— Fraudulent  debtor  sent  to  Magistrate,  ... 

Altered  as  to  allowance. 

Not  re-enacted. 

Considerable  iterations,  carefully  read  section, 

Re-enacted, 

Amplified, 

Entirely  remodelled,  ...  ;.. 


Act  X.  of 
1877. 


265 
328 
329 
330 
331 
332 
333 
273 
269 
268 
274 
268 
272 
270 
274 
27ff 
268 

277,  k  284 
805 

326 
275 

278,2804!81.  k 
283 

278,  <l^  288 
286,296,  <6820 

287,289,ir290 

297 

298 

806 

298,807t€(808 

809 

81],<ff8l4 

312,  688^;  (m) 

315 

816 

816,  k  317 

299.  k  301 

800 

818 

819 

301 

299 

302 

314 

835 

295 

29^ 

344,845,845 

359 
839 

341,  k  842, 
840 

844,845,&346 
847,851,  &859 
841,357,4lr358 
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28$ 
284 
285 

.286 

287 
288 
289 
290 
291 
232 
298 
294 
295 
226 
297 
298 
299 
$00 
SOl 
802 
803 
804 
805 
30tf 
807 
808 
809 
810 
811 
812 
313 
314 
315 
816 
317 
318 
319 
320 
321 
322 
323 
824 
325 
326 
921 
328 
329 
830 
331 
332 
833 
334 

335 
336 
337 


340 
341 


See  section  11,  Act  28  of  1861. 

Re-enacted,      ...  ..4 

tt  •••  •••  •• 

Split  up  into  ...  ...  .« 

Amplified^-Note  provision  about  contempt. 
Abbreviated, 

Re-enacted, 


Merged  into 

Abbreviated, 

Re-enacted, 

Amplified — Note  definition  of  paper. 

Re-enacted, 

Abbreviated— Stamp  clause  not  re-enacted, . 

Re-enact<sd, 


Amplified,  to  prevent  agreement  made  as  to  subjectmatter, 
„        Qovemmoit  pleader  must  receive  notice, 

Re-enacted, 

Not  re-enacted,  but  sufficiently  met  in 

Amplified — Note  provision  not  exempting  fromprocess  fee, 
„        Government  charges  first  <^rged,  ... 
„        provided  pauper  first  paj  Goverument  charges^ 

Not  re-enacted— Met  by 

Re-enacted, 


Amplified— limiting  Court's  intetference, 

,  y      — Consult  section  itself, ... 
Re-enacted, 
Split  up  into 
Amplified, 
Re-enacted, 


Amplified—Note  third,  fourth  and  fifth  paragraphs, 
Altered — See  section  itself, 
Ee-enacted,  ...  .*, 


See  sectiotl  23,  Act  23  of  1861. 

Re-enacted,  but  limitation  clause  struck  out. 

Amplified— Respondent's  opportuni^  of    meeting  new 

ground. 
This  has  been  put  into  schedule  IV.  No.  173,  ..4 

Amplified  as  to  record  of  reason  and  alteration, 
Re-enacted, 

Amplified— Provides  against  substantial  loss^  undue  delay. 
See  section  36,  Act  23  of  1861. 
Be-enacted, 


229 

224 

228,  last  pttty 

224  S  225 

ne  k  228 

228 

228 

289 

240 

242 

241 

228 

469 

649 

401 

402 

403 

408 

404 

405 

406 

407 

408 

409 

898 

410 

411 

418 

588 

506 

506 

507 

608 

609 

513 

514,515,52 

510,511,512 

516 

517 

518  &  519 

520 

521 

622,  B^dit) 

523&524 

525  4  526 

527*528 

529 

530 

451 

541 

541  &  642 

541 

543 

544 

546 

647 
648 
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Act  VHL  of 
1859. 

Change. 

Act  X.  of 
1877. 

942 

Re-enacted* 

649 

343 

9t               *..                             •••                              ••• 

... 

.550 

344 

ft               ...                              •••                              •». 

... 

562 

345 

»f 

... 

553  &  554 

346 

tt              •••                             ...                              ••• 

... 

556 

347 

u              ...                            ...                             .. 

558 

34» 

Amplified— Notice  given  to  appellant 

and  form  of  ob- 

561 

jection. 

... 

349 

fi        ...               ■•.               ... 

... 

... 

571 

850 

,t       --Appellate  decree  may  take  fonn  agreed 

upon. 

577  4578 

361 

,,         in  proyiaion  as  to  issues. 

... 

... 

562 

352 

Be-enacted, 

... 

••• 

564 

353 

u 

... 

... 

565 

354 

))                                 ... 

... 

... 

566  4  567 

355 

1,                                ••.                     ... 

... 

... 

668 

356 

„      —Person  altered  to  Court, 

... 

... 

569 

357 

,,                      ...               ... 

... 

... 

570 

358 

See  section  37,  Act  23  of  1861, 

359 

Amplified  in  detail  and  split  up  into 

... 

... 

571,572,5734 

574 
5794580 

860 

Be-enacted| 

... 

... 

361 

,>                       •••               ••• 

... 

... 

581 

362 

ft                      ...               %.• 

•.. 

... 

583 

363 

,,                       ...               ••• 

... 

... 

591 

364 

,,                       ••«               ... 

... 

... 

591 

365 

1,                       ... 

... 

... 

588,  oHu) 

366 

,,                       ...               ... 

... 

^. 

590 

367 

„                      •••               •.• 

M. 

... 

592 

368-369 

Not  re-enacted. 

370 

Re-enacted, 

... 

... 

5924  598 

371 

Not  re-enacted,  bat  met  by 

••• 

... 

588 

372 

Rerenacted, 

«.. 

... 

584,. 

373-376 

Not  re-enacted,  but  met  by 

..• 

... 

587 

376 

Re-enacted, 

•.« 

•.. 

623 

377 

Not  re-enacted— See,  however,  Limitation  Act 

378 

Very  considerably  amplified— See 

.*• 

.. 

6264629 

379 

Re-enacted, 

••• 

... 

627 

380 

,,                       •••               ••• 

... 

... 

630 

381 

See  section  40,  Airt  23  of  1861, 

382 

... 

••• 

8 

383 

1,                       •••               ... 

... 

••• 

6 

884 

,,                       •••               .•• 

... 

... 

7 

385 

Remodelledr-Code  to  all  India  save  scheduled  districts, 

142 

386 

„ 

... 

••• 

1,  4para.8 

387 

i,                      •••              ... 

... 

... 

of  sec  3 

388 

Not  re-enacted. 

ActXXnLof 
186L 


ActX.  of 
1877. 


1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

13 


Not  re-enacted. 

Re-enacted,  „♦  •••  •••               ••• 

Amplified,  •••  •••  •^               ••• 

,,  ...  •••  •••               ••• 

Re-enacted,  «..  •••  ••• 

jj  ,,,  .••  ...               ••• 

Altered  and  split  up  into  fleotaons  (which  carefully  read,) 

Re-enacted*  ...  ••• 


Notre-enaoted. 


98 

57 

17,20 

97 
557 

99 

849,  350,4851 
171 
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Act  xxm.  of 

IS61. 

Change. 

Act  X.  of 

1877. 

13 
14 

15 

16 

17 

18 

19 

20-22 

23 

24 

25-26 

27 

28 

29 

30-81 

32 

83 

34 

35 

36 

37 

33 

89 

40 

41 

42-44 

Amplified  to  include  oases  where  Rs.  1,000,  ia  at  stake, ... 

Altered — co-sharers  must  now  hid. 

Amplified  as  to  attestation. 

Altered— Civil  Courts  no  longer  commit^     ... 

Re-enacted,               ...                ...               ...                .:. 

Not  re-enacted. 
Re-enacted, 
Not  re-enacted. 
Re-enacted, 

9>                                               ...                            •..                            •••                            ••, 

Not  re-enacted. 
Re-enacted, 

->, 

t*                        ^**               •••                •.•                ... 
Not  re-enacted. 
Re-enacted, 

„                        .••               ...               ... 

ft                        ...               .••               •••               .•• 
Amplified, 
Re-enacted, 

,»                         ...                •••               •••                ••. 

9,                                           ...                           •••                           ...                           .*• 

Not  le-enaotad. 
Re-enacted, 

256 
310 
245 
643 
643 

643 

540,  &  575 
480 

586 
617 
618 

619 
619 
620 
622 
546 
582 
647 

652 
2 

Act  XL  of 

1865. 

Change. 

Act  Xof 
1877. 

8 

9 

10 

n 

12—21 

22 

23 

24 

25 

26 

27 

28 

29-41 

42 

48—46 

47 


Merged  into 


Re-epacted, 
Still  m  force. 
Merged  into 


Kot  re-enacted,  hnt  merged  into 
Mer(^  into, 


Still  in  force. 
Re-enactedy 
Still  ia  force. 
Merged  into, 


IT 
17 

17 

76 

617 
618 
619 
619 
619 
620 
621 

646 

5 


Act  V.  of.. 
1866. 

Change. 

ActX.<<rf 

1877. 

Jte-enaetedin 

... 

••• 

... 

1^82 
583 

... 

...       \ 

... 

fl 

... 

... 

••• 

534 

f. 

... 

... 

585 

6  * 

*•• 

... 

586 

... 

.•• 

... 

587 

tt 

.*• 

... 

••• 

••. 

588 

9*lft 

Still  in  f oree. 

14 

Re-enacted  in 

... 

... 

... 

... 

61 

THECIDE  OF  CIVIL  PROCEDVRC. 


CONTENTS. 
Preamble. 

pBILIMIirABT. 

Sections, 

1.  Short  title.— Oommencement. — ^Looal  extent. 

2.  Inierpretatian  olanse. 

3.  Enaotments  repealed. — Beferenoes  in  previous  Aots; — Saving  of 
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DEFINITIONS. 


THE 

CODE  OF  CIVIL  PROCEDURE, 

ACT  X.  OF  1877. 


An  Act  to  eonsolidate  and  amend  the  Lata  relating  to  the 
Procedure  of  the  Courts  of  Civil  Judicature. 

Whereas  it  is  expedient  to  consolidate  and  amen^  the 
p^.^^^^,  laws  relating  to  the  procedure  of 

the  Courts  of  Civil  Judicature ;  It 
is  hereby  enacted  as  follows : — 

Freldonart. 

Short  title.  M*  !•  (388)     This  Act  may  be 

cited  as  "The  Code  of  Civil  Pro- 
Commencement,  cedure,"  and  it  shall  come  into  force 
on  the  first  day  of  October,  1877. 

This  section  and  section  3  extend  to  the  whole  of  British 
Local  extent  India,  (a)     The  Other  sections  ex- 

tend to  the  whole  of  British  India 
except  the  Scheduled  Districts  as  defined  in  Act  No.  XIV. 
of  1874. 

Interpretation^nBe.  ,,  "•  \  ^^^^)  J^  ^^  ^<^*>  ^^}^ 

there  be  something  repugnant  in 

the  subject  or  context — 

"  chapter  "  "  chapter  "  means  a  chapter  of  this 

*  Code: 

"  district"  means  the  local  limits  of  the  jurisdiction  of  a 
^        .    ,,  principal  civil  court  (*)  of  original 

"^^' Court,"  jurisdiction    (hereinafter  called   a 

District  Court),  and  includes  the 
local  limits  of  the  ordinary  original  civil  jurisdiction  of  a 
High  Court:  every  Court  of  a  grade  inferior  to  that  of  a 
District  Court  and  every  Court  of  Small  (e)  Causes  shall, 
for  the  purposes  of  this  Code,  Be  deemed  to  be  subordi- 
nate to  the  High  Court  and  the  District  Court :  (d) 
•S».  W,  89.  *"  pleader'*  means  every  person  entitled  to  appear  and 

''pleMler"  plead  for  another  in  Court,  and  in- 

*  dudes  an  advocate,  a  vakil,  and  an 
attorney  of  a  High  Court : 
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PBELIMINABT  CHAPTER. 
A  v&rhie  legit  non  est  reeedendum. 

This  preliminary  ehapt^r  is  devoted  to  the  title  and  extent  of  the  Code :  it  repeals 
eeyeral  Acts  which  will  be  found  enumerated  in  the  First  Schedule.  Certain  words  are 
defined,  while  others  are  left  open  to  general  interpretation.  Some  of  these  words  will  be 
^Temed  by  the  General  Clauses  Act ;  others  again,  such  as  ^suit,*'  '*  miscellaneous  proceed- 
ing/' and  "  cause  of  action/'  will  not  fail  to  trouble  many  minds.  A  very  important  change 
has  been  made  in  the  constitution  of  Courts  of  Small  Causes  by  which  they  are  subordi- 
nated to  the  District  and  High  Courts.  Certain  enactments  in  Oudh,  the  Panjab,  Central 
ProYinoes,  and  Burmah  ;  certain  local  laws  affecting  landlord  and  tenant  and  partition  ques- 
tions ;  certain  Courts  as  the  Military  Courts  of  Request,  &c-,  and  certain  Jurisdictions  pecu- 
liar to  Bombay  are  declared  not  to  be  affeoted'  by  the  Code.  The  procedure  in  a  limited 
form  will  guide  Small  Cause  Courts  in  the  Mofussil,  and  may  be  extended  to  similar 
Courts  in  the  Presidency  Towns.  Suits  instituted  and  appeals  presented  before  October 
l!>t»  187/)  will  not  be  affocted  in  any  procedure  prior  to  decree. 

The  reader  will  find  aU  sections  which  are  intended  to  govern  If  of ussil  Small  Cause 
Courts  marked  on  the  idde  with  the  capital  letter  M,  while  the  figures  within  brackets 
refer  to  the  corresponding  sections  in  Act  YIIL  of  1869,  as  amended  by  subsequent 
enactments.  *^ 


(a)  territories  for  ihe  time  being 
invested  in  Her  Majesty  by  the 
Statute  21  and  22  Vic,  Chap.  106, 
other  than  the  Settlement  of  Prince 
of  Wales'  Island,  Singapore  and 
Malacca.     Act  1868, 1.  S.  2. 

(h)  This  definition  would  lead  to 
difBoalties  in  the  Panjab,  Central 
Provinces,  Ac,  were  it  not  for  sec. 
4,  which  enables  local  Govern- 
ments to  decide  whether  a  district 
Court  shall  be  the  Court  of  the 
Commissioner  or  Deputy  Commis- 
sioner. 

(c)  The  High  Court  can  now  call 
for  the  record  of  a  case  decided  by 
Small  Cause  Courts  in  the  Moftis- 
sii  when  such  Courts  may.  have 
exercised  a  jurisdiction,  not  vested 
in  tbem,  or  failed  to  exercise  their 
jurisdiction  (Sec.  622),  and  both 
the  High  Court  and  District  Courts 
are  empowered  to  transfer  cases 
from  a  Small  Cause  Court  to  any 
other  competent  Court  (Sec.  65). 

(d)  Sec.  635  of  the  Code  provides 
that  ndthing  in  this  Code  shall  be 
deemed  to  authorize  any  person 


on  behalf  of  another  to  address  the 
(High)  Court  in  the  exercise  of  its 
ordinary  original  civil  jurisdiction 
or  to  examine  witnesses,  except 
when  the  Court  shall  have  in  the 
exercise  of  the  power  conferred 
by  its  charter  authorized  him  so  to 
do,  or  to  interfere  with  the  power 
of  the  High  Court  to  make  rules 
concerning  advocates,  vakils,  and 
attorneys. 
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"  GJovemment  Pleader"  (a)  includes  also  any  officer  ap- 

'*  GoTemment  Pleader."       pointed  by  the  local  Government  to 

perform  all  or  any  of  the  functions 

expressly  imposed  by    this  Code  on  the    Government 

Pleader : 

"  Collector"  means  everj  officer  performing  the  duties  of 
tt  Collector/'  ^  UoUector  of  land-revenue : 

•Ss.  198—204        *  "judgment"  means  the  statement  given  by  the  Judge 
571—677     «j^^^nnent"  ^  *^®  grounds  of  the  Order  or  de- 

cree by  which  a  suit  or  other  judi- 
cial proceeding  is  determined: 
tSs.  205—217       f "  decree"  means  the  formal  order  of  the  Court  in 
679—583     ,^^^^„  which  the  result  of    the  decision 

of  the  suit  or  other  judicial  proceed- 

tS5  562        ing  is  embodied.    An  order  on   ap})ealj,  remanding  a  suit 

for  re-trial,  is  not  within  this  definition : 

"Judffe"  "Judge"    means   the  presiding 

officer  of  a  Court : 

"judgment-debtor"  means  any  person  against  whom  a 

"judgmentldebtor."  ^^^^  ^^  ^^^^^    ^^    ^^^^  °^«  = 

"  decree-holder"  means  any  person  in  whose  favour  a 

''  decrce-holder."  ^®^F^®  ?^  ^^7  ^^^^^  capable  of  exe- 

cution has  been  made,  and  mcludes 
any  person  to  whom  such  decree  or  order  is  transferred : 
«  written  "  "  written"  includes  printed  and 

lithographed,    and"   writing"   in- 
cludes print  and  lithography : 

"  aimed."  "  signed"     includes    "  marked" 

when  the  person  making  the  mark 
is  unable  to  write  his  name : 
"  foreign  Court"  means  a  Court  situate  beyond  the  limits 

^^*  ^  "•  ^        « foreign  Court-  ^^  ?^^^sh  IndiaS  and  not  having 

authority  m  British  India,  nor  estab- 
lished by  the  Gbvemor-Qeneral  in  Council  : 
US.  14.  II"  foreign  judgment"  means  the  judgment  of  a  foreign 

f  foreign  judgment." 

"  public  bfficer"  means  a  person  falling  under  any  of  the 
«pubUc  officer."  following  descriptions (namely):~every 

Judge ; 
every  covenanted  servant  of  Her  Majesty ; 
every  commissioned  officer  in  the  military  or  naval  forces 
of  Her  Majesty  while  serving  under  Gbvemment ; 

every  officer  of  a  Court  of  Justice  (f)  whose  duty  it  is,  as 

such  officer,  to  investigate  or  report  on  any  matter  of  law  or 

HC.f,  8.  3        fact,  or  to  make,  authenticate,  or  keep  any  f  document,  or 

1. 1872.        ^Q  ^^i^Q  charge  or  dispose  of  any  property  or  to  execute  any 
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(«)    For  the  duties,  remuneration, 
&c.,  of  a  GoyemmeDt  pleader  see 

(1)  Chap.  XXVII.  of  this  Act. 

(2)  In  North- Western  Provinces, 
see  S.  B.  R,  E.  C,  Vol.  n.  head 
VI. 

(3)  In  the  Panjab  see  Barkley's 
Directions  to  Revenue  Officers, 
App.  Xn.  p.  333. 

(4)  In  Bomlmy.  See  Naime's  Re- 
venue Hand  book  Chap.  XXIX. 


(/)  This  definition  of  a  public  ser* 
vant  is  taken  mth  some  omissions 
from  the  Indian  Penal  Code,  and 
in  that  Code  a  Court  of  Justice  is 
defined  as  a  Judge,  who  is  em- 
powered by  law  to  act  judicially 
alone,  or  a  body  of  Judges  which 
is  empowered  by  law  to  act  as  a 
body,  when  such  Judge  or  body 
of  Judges  is  acting  judicially. 
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judicial  process,  or  to  administer  any  oath,  or  to  interpret, 
or  to  preserve  order  in  the  Court,  and  every  person  special- 
ly authorized  by  a  Court  of  Justice  to  perform  any  of 
such  duties ; 

every  person  who  holds  any  office  by  virtue  of  which  he  is 
empowered  to  place  or  keep  any  person  in  confinement ; 

every  officer  of  Government  whose  duty  it  is,  as  such 
officer,  to  prevent  oflFences,  to  give  information  of  offences, 
to  bring  offenders  to  justice,  or  to  protect  the  public  health, 
safety  or  convenience ; 

every  officer  whose  duty  it  is,  as  such  officer,  to  take, 
receive,  keep,  or  expend  any  property  on  behalf  of  Govern- 
ment, or  to  make  any  survey,  assessment,  or  contract  on 
behalf  of  Government,  or  to  execute  any  revenue  process,  or 
to  investigate,  or  to  report  on  any  matter  affecting  the  pecu- 
niary interests  of  Government,  or  to  make,  authenticate,  or 
keep  any  document  relating  to  the  pecuniary  interests  of 
Government,  or  to  prevent  the  infraction  of  any  law  for  the 
protection  of  the  pecuniary  interests  of  Government,  and 
every  officer  in  the  service  or  pay  of  Government,  or  remu- 
nerated by  fees  or  commission  for  the  performance  of  any 
public  duty, 
♦a  J  iLa.  ^ii(j  iQ  any  part  of  British  India*  in  which  this  Code 

operates,    "Government"   includes 

Government.  ^j^^  Government  of  India  0)  as  well 

as  the  local  Government  (A). 

M,  3.  The    enactments    specified  in  the  first  schedule 

hereto  annexed  are  hereby  repealed 

Enactmenta  repealed.  ^^  ^j^^  ^^^^^^  mentioned  in  the  third 

colurrm  of  the  same  schedule. 

But  when  in  any  Act,  Regulation,  or  Notification  passed 

or  issued  prior  to  the  day  on  which 

References    in   previous     ^j^jg  q^^q  ^^^^^  ^^  fo^.^^  reference 

^*'*"'  'is  made  to  Act  VIII.  of  1859,  Act 

XXIII.  of  1861,  or  the^Code  of  Civil  Procedure,'  or  to  any 
other  Act  hereby  repealed,  such  reference  shall,  so  far  as 
may  be  practicable,  be  read  as  applying  to  this  Code  or  the 
corresponding  part  thereof; 

Nothing  herein  contained  shall  affect  the  procedure  prior 
Saving  of  procedure  in    *<>   decree  in   any   suit   instituted 
suits  instituted  before  ist    or    appeal   presented    before    this 
October,  1877.  Code  comes  into  force. 

M.  4.  (385)    Save  as  provided  in  the  second  paragraph 
Savin     of  certain  Acts    of  section  3,  nothing  herem  contain- 
affectin^    Oudh,   Panjab,    ed  shall  be  deemed  to  affect  the  fol- 
Centrai    Provinces,    and    lowing  enactments  (namely) : — 

Burmah. 

^^^-  The  Central  Provinces  Courts  Act,  1865 : 

XIX.  The  Panjab  Courts  Act,  1865  ; 
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(g)  "  Gk>Temor-General  of  India 
in  Council,  or  dnring,  tbe  absence 
of  the  Governor-General  of  India 
from  his  Conndl,  the  President  in 
Council,  or  the  Goremor-General 
of  India  alone  as  regards  the 
powers  which  may  be  exercised 
by  them  or  him  respectively." 

(h)  "The  person  authorized  by  law 
to  administer  executive  govern- 
ment in  the  parts  of  British  India 
in  which  the  Act  containing  such 
expression  shall  operate,  and  shall 
inclade  a  Chief  Commissioner,  Act 
I.  of  1868,  2.'' 
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Act  No,  XXVII  of  1867:  (i) 
xxxn.  The  Oudh  Civil  Courts  Act,  1871  : 

IX.  The  Panjab  Appeab  Act,  1873  : 

XVIL  The  Burmah  Courts  Act,  1875 :  or  any  local  law   pre- 

scribing a  special  procedure  for  suits  between  landlord 
and  tenant  (A): 

or  any  local  law  providing  for  the  partition  (/)  of  im- 
moveable propertv. 

And  where  under  any  of  the  said  Acts  concurrent  civil 

jurisdiction  is  given  to  the  Commissioner  and  the  Deputy 

Commissioner,  the  local  Qovemment  may  declare  which 

of  such  officers  shall  for  the  purposes  of  this  Code  be 

deemed  to  be  the  District  Court. 

M.  5.  (382)    The  chapters  and  sections  of  this  Code 

specified   in  the  second    schedule 

Sections  extending    to    hereto  annexed  extend  (so  far  as 

Mofusril   SmaU    Cause     ^^^^  ^   appUcable)  to  Courts  of 

Small  Causes  constituted  under  Act 

No.  XI.  of  1865.    The  other  chapters  and  sections  of  this 

Code  do  not  extend  to  such  Courts.    And  nothing  herein 

*  Ss  19  20      <^ontained  shall  be  deemed  to  enlarge*  the  powers  which 

Aotxioi     such  Courts  now  possess  for  the  purposes  of   effecting 

1865.         attachments  or  executing  decrees. 

Saving  of  jurisdictionand      ^  6.    Nothing  in  this  Code  affects 
procedure—  the  jurisdiction  or  procedure — 

«/r4u1?^*^  "^"^        («)    of  MiUtaiy  Courts  of  Re- 
quest; 
(b)    of  a  single  officer  duly  appointed  in  the  Presidency 
of  Bombay  to  try  small  suits  in 
(h)  of  officers  ai^pointed    military  h&z&rs  at  cantonments  and 
to^uy  smaU  suits  m  Bom.    station^  occupied  by  the  troops  of 
that  Presidency ;  or 
fe)  of  Village  Hunsifs        (0    o^  Village  Munsife  or  Vil- 
and  VDlage  Panchtfyats  in    lage  Panchfyats  under  the  provi- 
^^•^^5  sions  of  the  Madras  Code ; 

,,.._,        _  (d)    of  the  Recorder  of   Ran- 

go^n^^tt2r-"«lSS:    goon  sittmg  as  an  Insdvent  Court 
vent  Ck>urt  in  Rangoon,  Maulmem,  Akyab,  or 

Bassein; 
or  shall  operate  to  give  any  Court  jurisdiction  over  suits 
of  which  the  amount  or  value  of  the  subject,  matter  exceeds 
the  pecuniaiy  limits  (if  any)  of  its  ordinary  jurisdiction  (m). 
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(t)     To    enable    Depnty   Comiuis- 
sioners  to  difliribate  basiness. 


(h)    In  Bengal,  Act  X.  1869,  Ben- 
gal Act  VL  1862. 

In  Madras,  Act  VIII.  1865. 

In  Bombay,  the  new  Revenue  Code 
promises  to  deal  with  this. 

In  Nwth- Western  Provinces,  Act 
XVni.  of  1873. 

In  Panjab,  Act  XXVIII.  of  1868. 

In  Central  Provinces,  Acts  X.  1859, 
XIV.  1868. 

In  Oadh,  Act  XIX.  1868. 

In  Barmah,  Act  II.  of  1876. 
(0     In  Bengal,  Regn.  XIX.  1814. 

In  Bomr)ay,  Act  IV.  1P68. 

In  North- Western    Provinces,  Act 
XIX.  of  1873. 

In  Central  Provinces,  Act  XEX.  of 
1863. 

In  Ondh,  Act  XIX.  of  1863. 

In  Panjab,  Act  XXXIII.  of  1871. 


(m)  The  pecuniary  limits  areas 
follows : — 

In  Bengal  and  N.-W.  P.,  Act  Vh  of 
1871,  Ss.  19.  20. 

The  pecuniary  limits  of  ordinary 
jurisdiction  extend  in  a  Munsif  to 
all  original  suits  in  which  the 
amount  or  value  of  the  sabject 
matter  in  dispute  does  not  exceed 
Bs.  1,000. 

The  jurisdiction  of  a  District  or 
Subordinate  Judge  extends  to  all 
original  suits  cognizable  by  Civil 
Courts. 

Ko  Judge  of  any  grade  shall  try  any 
suit  in  which  he  is  a  party  or  per- 
sonally interested,  Ss.  19,  25. 

In  Madras,  III.  of  1873.  The  Mun- 
sifiTs  jurisdiction  extends  to  Bs. 
2,500.  District  Judges  and  Sub- 
ordinate Judges  may  try  all  origi- 
nal suits. 


In    Bombay,    XIV.    of     1869,    the 

limits  are- 
Subordinate  Judge  2nd  cl.  Bs.  5,000 


1st 


all  suits 


Asst.  Judge,  referred  cases  only, 

Kb.  10,000 

Jt.  Jadge  and  District  Judge,  all  suits 

In  Scinde,  Bom.  IV.  of  1868. 

Subordinate  Courts,         Bs.    6,0C0 

District  „  all  suits 

In  Aden,  Act  IL  1864. 

Resident  tries  all  suits. 

Asst.  Resident  referred  suits  only. 

In  Pan;a6,  XIV.    1875,  and  XIX. 
1865. 

Tehsildar  orNaib,when  em- 
powered, Rs.      300 

Ast.  Commifoioner  ordinary 

powers,  „        100 

II  II  special  „        500 


full 


10,000 


Commissioner,  and  Deputy  Commr., 

all  suits 
In  Jhansi,  XVIII.  1876. 
Tahsildar,  2Dd  class,    .     Bs.      100 
Ist     „  „        300 

Asst.  Commr.  2nd  class,     „      1,000 
,,     1st     „  „      5,000 

Dy.  Commissioner,  all  suits 

In  OudJi,  XXXII.  1871. 
Tahsildar,  Rs.  100,  or  when  empow- 
ered, Rs.      500 

EfiSra;}500...        „     5.000 
Dy.   Commr,  or  Judge,  Lucknow, 

all  suits 

In  Central  Provinces,  XIV.  1865. 
Naib   Tahsildar,  when  em- 
powered, Rs.  50 
Tahsildar  2nd  class,          „         100 
1st     „              ,,         300 
Asst.  Commr.  3rd  class,   „         500 
2nd   „       „       1,000 
„          „        1st     I,       II       5,000 
Dy.  Commissioner,                all  suits 
In  Btmnah,  XVII   1875, 
Ex.  Asst.  Commr,  3rd  cl.  Bs.       600 
„     „          ,1       1st   &  2nd  class, 
Rs.    3,000 
Asst.  Commr,  specially  em- 
powered,                      Bs.    5,000 
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7.(384)    With  respect  to— 

(a)    the  jurisdiction  exercised  by  certain  j^gird&rs  and 

.  other    authorities    invested    with 

Saving  of  cerum  Bom-  ^^g  ^^^^  the  provisions  of  Bom- 

^  bay  Regulation  XIII.  of  1830  and 

Act   XV.of   1840  in    the  cases  therein  mentioned;  and 
(i)    cases  of  the  nature  defined  in  the  enactments  speci- 
fied in  the  third  schedule  hereto  annexed,  (n) 

the  procedure  in  such  cases,  and  in  the  appeals  to  the 
Civil  Courts  allowed  therein,  shall  be  according  to  the  rules 
laid  down  in  this  Code,  except  where  those  rules  are  in- 
consistent with  any  specific  provisions  contained  in  the 
enactments  mentioned  or  referred  to  in  this  section. 

8.  (382)  Save  as  provided  in  sections  (p)  3,  25,  86,  223, 
225,  386,  and  Chap.  XXXIX,  this 
Code  shall  not  extend  to  any  suit  or 
proceediDg  in  any  Court  of  Small 
Causes  established  in  the  towns  of  Calcutta,  Madras,  and 
Bombay. 

But  the  local  Government  may,  by  notification  pub- 
lished in  the  official  Gazette,  extend  to  any  such  Court  this 
Code  or  any  part  thereof,  except  so  far  as  relates  to  ap- 
peals* and  reviewsf  of  judgment. 

9.    This  Code  is  divided  into  ten 
Farts,  as  follows : — 

Suits  in  General. 


Presidency  Small  Cause 
Courts. 


«  Ss.  540  &. 
t  Ss.  623  a* 


Division  of  Code. 


The  first  Part: 
The  second  Part : 
The  third  Part : 
The  fourth  Part: 
The  fifth  Part : 
The  sixth  Part: 
The  seventh  Part : 

The  eighth  Part: 
The  ninth  Part: 

Tho  tenth  Part: 


Incidental  Proceedings. 

Suits  in  Particular  Cases. 

Provisional  Remedies. 

Special  Proceedings. 

Appeals.  ' 

Reference  to  and  revision 
by  the  High  Court. 

Review  of  judgment. 

Special  Rules  relating  to 
the  Chartered  High  Courts. 

Certain  Miscellaneous  Mat- 
ters, 
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(n)  These  are  Acts  relating  to  cer- 
tain procedore  prescribed  for 
Bombay  and  the  Dekkan. 

(p)  These  sections  affect  Small 
Cause  Courts  as  follows  :— 

Seo.  3  sayes  all  procedure  prior 
to  decree  in  an  j  suit  instituted 
before  the  Code  comes  into  force. 

Sec.  25  enables  the  High  Court  to 
transfer  suits. 

Sec.  86  relates  to  processes  sent 
by  other  Courts  for  service  within 
Presidency  Towns. 

Sees.  223  and  225  provide  for  the 
execution  of  decrees  sent  by 
Mofussil  Small  Cause  Courts. 

Sec.  386  for  the  examination  of 
witnesses  by  commission  at  the 
instance  of  other  Courts. 

Chapter  Xaxix.  governs  the 
summary  procedure  on  negotiable 
instruments. 
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PART  I. 

OF  SUITS  IN  GENERAL. 


CHAPTER  L 

Of  the  Jubisdiction  of  the  Couets  and  Res 
Judicata. 

M,  10.    (4)  No  person  shall,  by  reason  of  his  (a)  de- 
No  person  exempt  from    scent  or  place  of  birth,  be  in  any 
jurisdictiion  by  reason  of    Civil  proceeding  exempted  from  the 
decent  or  plaw  of  bkOu       jurisdiction  of  any  of  the  Courts. 
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CHAPTER  I. 

ITM  jus  ihi  remedium, 

Thifl  chapter  deals  with  the  jurisdiction  of  ayil  Courts. 

Such  Courts  are  empowered  to  try  all  suite  of  a  civil  nature.— 

Bxceptg)  -^^^y^^^^^^^:^^^^^  Civfl  CourU 

"      fS^      V.      matter  in  issue  has  already  been  finally  decided.       ^ 
No  one  can  cl^  exemption  except  under  one  of  the  three  grounds  given  above. 
Maisinhis  Logic  defines  civU  as  the  opposite  of  cnmmal,  of  ecclesiastical,  of  mihtary, 
of  political  (Mills,  Log.  44.) 


(a)  With  this  section  Bhonld  be 
read  Chapter XXVIIL  Ss.  432  A 
433,  where  the  qnestion  of  suits 
against  Sovereign  Princes,  Chiefs, 
Ambassadors  and  Envoys  of  Fore- 
ign States  are  dealt  with.  Persons 
of  this  class  can  only  sne  and  be 
sued  under  certain  limitations, 
which  will  be  found  laid  down 
in  the  sections  above  quoted. 
Notes  to  Sec.  11,  q.  v.  next  ^age. 
(I)    N.  B.     This  section    does   not 

apply  to  Small  Cause  Courts, 
(c)    When  an  invasion  of  any  civil 
right  is  threatened,  or  has  taken 
place,  the  person  injured  can  com- 
pel the  Civil  Courts  to  take   cogni- 
zance of  the  infraction  and  to  grant 
reh'ef. 
Every  injury  to    a  legal    right  ne- 
cessarily  imports    a  damage  in 
the  nature  of  it,  though  there  be 
no    pecuniary    loss.    But    mere 
damage    wiUiout     (injuria)    an 
invasion  of  a  legal  right  creates 
no  cause  of  action  on  which  to 
found  a  civil  suit.     Relief  cannot 
be  given  until  some  right  has  been 
throatened. 
Thus  it  has  been  held  that  no  cause 

of  action  lies— 
(ft)  For  fees  paid  by  a  jajman  or 
pilgrim,  where  the  pilgrim    has 
a  tree  right  to  pay  fees  to  which 
of  any  priests  he  pleases. — Rama 
gant  Sarma  ^o.  v.  Oovind  Chand 
Sarma:  JJssanuUoon'nissa  v.  Eo- 
lim  Bttx,  8.  D.A.  Sept.  SOth,  1861; 
S.  D.  A.  IBth  May,  1862. 
Similarly  (b)  for  alms.— flar  lalji 
V.  Jeorakhan  iai,  1th  April^  1862, 


(c)  To  compel  a  person  to  ask  an- 
other to  a  house  or  to  entertain- 
ments.—Jaic^ndar  Sirdar  v.  Bam 
Oharan,  S.  W.  E.  VL  325. 

[But  inasmuch  as  in  the  right 
of  personal  security  is  includ- 
ed security  of  reputation  or  good 
name  from  the  arts  of  detraction 
and  slander,  the  Bombay  High 
Court  in  a  case^ — Mani  v.  Hariram 
Booluh,  1  Borr.  Bom,  Sud,  Bep,  p. 
84— gave  a  plaintiff  damages  for 
loss  of  character  owing  to  a 
defendant's  maliciously  refusing 
to  invito  him  to  a  solemn  feast.] 

(d)  For  omission  of  a  mere  title  of 
courtesy. — Bohbily  v.  SoZtw  (Mad. 
H.    aR.IlL4,y 

(e)  For  mere  verbal  abuse — MauM 
Qhulam  Husaain  v.  JTor  Oovind 
Das,  S.  W.  B.  I  19;  Sheikh 
TaU  V.  Khushdel  Biswas,  VI.  151. 
Unless,  as  in  Mani  y.  Eari  Bam 
Booluh,  it  leads  on  to  loss  of  char- 
acter. In  all  these  last  cases  the 
wrong  done  arose  from  the  inva- 
sion of  the  right  of  personal  se- 
curity, and  not  from  the  abuse, 
or  the  refusal  of  invitation. 

(/)  For  rain  water, 

Bohinson  v.  Ayya  Krishnant  Ohariyar, 
M.  C.  VIL  87,  Plaintiff  claimed 
a  prescriptive  right  to  throw  back 
rain  water  on  to  defendants'  land, 
and  to  keep  it  there  till  required 
for  use.  Suit  was  brought  on 
defendants'  relieving  themselves 
of  this  in  convenience  by  making 
a  work  for  draining  off  the  water 
so  periodically  thrown  on  to 
their  land.  Held  there  was  no 
object  over  which  a  right  could 
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11.     (1)  The  Courts  (b)  shall  (subject  to  the  provisions 
Courts  to  try  aU  civil    herein  Contained)  have  jurisdiction 
suits  unless  specially  bar-    to  try  (c)  all  suits  of  a  civil  nature 
^^'  excepting  suits  of  which  their  cog- 

nizance is  barred  by  any  enactment  for  the  time  being  m 
force  (d). 

Explanation, — ^A  suit  in  which  the  right  to  property 
or  to  an  office  is  contested  is  a  suit  of  a  civil  nature^  not- 
withstanding that  such  right  may  depend  entirely  on  the 
decision  of  questions  as  to  religious  rites  or  ceremonies. 
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be  acquired—  Solus  aqum  decursua 
per  se  nuUam  prsoBcriptionem  indu^ 
dt, 

(7)  For  river  water. 

In  Kriatna  Ayyan,  ^c.  t.  Venkaia- 
eheOa  Mudali  §-c.,  M.  E.  0.  VII.  p. 
60 — Hddf  that  plaintiffs  had  not 
ezteoBiyeand  ezclnsive  right  to  the 
water  oi  a  channel  which  had  Bnp« 
plied  their  village  with  water  for 
many  jears  ;  the  right  was  limited 
to  the  beneficial  enjoyment  of  the 
water  for  irrigation  and  other 
necessary  purposes  of  their  tenan- 
cies  as  heretofore  enjoyed:  that 
Oovemment,  as  proprietor  of  the 
channel  and  water  in  it,  had,  sub- 
ject to  the  above  limited  nse  by 
plaintiffs  and  other  villages  in  the 
same  position  as  plaintiffs,  aright 
to  distribute  the  water  for  the 
benefit  of  the  public. 

These  itoo  last  are  of  course  very 
special  cases  and  cwnnot  he  accepted 
generally. 

To  this  power  of  cognizance  of  all 
suits  of  a  civil  nature  one  excep- 
tion exists.  It  rests  upon  the 
maxim  REX  NON  POTEST 
PE(X)ABE,  and  would  prevail 
against  S.  10  on  another  equally 
notorious  maxim  ROY  NEST 
ME  PER  ASCUN  STATUTE 
SI  XL  NE  SOIT  EX-PRESSEN- 
MENT  NOMME. 

The  exception  is,  that  no  cause  of 
action  will  lie  against  Oovem- 
ment in  respect  of  acts  done  in 
exercise  of  sovereign  powers. 
(Nohin  Ohandar  Day  v.  Secretary 
^  State  for  India,  0.  L.  S.  L  11  ; 
Collector  of  Patna  v.  Eomanath 
Tagore,^8.  W.  B.  VIL,  W.  B, 
1910  In  England  and  the 
Golonies  the  Crown,  Oovemment, 
or  State  cannot  be  sued  in  its  own 
Courts.  To  some  extent,  says 
Phear  J.  (upheld  by  Full  Bench), 
the  case  is  seemingly,  though 
not  essentially,  different  with 
regard  to  India.  Under  the  E. 
I.  Company,  the  Company  never 
entirely  lost  its  private  cliaracter, 


and  was  liable  to  be  sued,  save 
when  an  act  was  done,  or  a 
contract  entered  into,  in  the  exer- 
cise of  powers  which  cannot  law* 
ftilly  be  exercised,  except  by  a 
sovereign,  or  private  individual 
delegated  by  a  sovereign.  By  21 
&  22  7*0.,  0.  106,  5,  65,  it  was 
enacted  '^The  Secretary  of  Stato 
in  Council"  shall  sue  and  be  sued, 
as  well  in  India  as  in  England, 
by  the  name  of  the  Secretary 
of  State  in  Council,  as  a  body 
corporate;  and  all  persons  and 
bodies  politic  shall  and  may  have 
and  take  the  same  suits  and 
remedies  and  proceedings,  legal 
and  equitable,  against  the  Secre- 
tary  of  S.  in  C.  of  India  as  they 
could  have  done  against  the  said 
Company.  Such  suits  seem  to  be 
limited  to  suits  for  acts  done  in 
conduct  of  undertakings  which 
might  be  carried  on  by  private 
individuals  without  sovereign 
powers." 

(d)  These  will  be  found  enume- 
rated in  Appendix  IL  '*  Enact* 
ments  by  which  cognizance  of  Civil 
Courts  is  barred. 

Let  it  also  be  borne  in  mind  that 
where  in  any  Acts  specific  re- 
medies are  pointed  out,  a  party 
injured  is  debarred  from  bring- 
ing a  suit  in  the  Civil  Courts, 
until  he  has  exhausted  the  reme- 
dies provided— So^^rawi  Sridkar 
Oadkari  v.  Municipality  Kalian. 
Bom.  H.  0.  B.  VU.  A.  0.  p.  33. 
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M«A2.    Except  where  a  suit  has  been  stayed  under  section 

20,  the  Court  shall  not  try  any  suit 

Pending  suits.  in  which  the  matter  in  issue  is  also 

*  S 18  Ex.  2  directly  and  substantially  in  issue* 

in  a  previously  instituted  suit  for  the  same  relief  between 
the  same  parties  or  between  parties  under  whom  they  or 

t  S  18  Ex.  5  *"^y  ^^  them  claim,f  pending  in  the  same  or  any  other  Court, 
whether  superior  or  inferior,  in  British  India  having  juris- 
diction to  grant  such  relief,  or  in  any  Court  beyond  the 
limits  of  British  India  established  by  the  Governor-General 
in  Council  and  having  like  jurisdiction,  or  before  Her  Ma- 
jesty in  Council 
t  a  17  n.  (d)  Explanation. — The  pendency  of  a  suit  in  a  foreign  Court 

does  not  preclude  the  Courts  in  British  India  from  trying^ 
a  suit  founded  on  the  same  cause  of  action.  :|: 
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Notes  to  See.  18  q,  v.  next  page, 

(J)  Bes  Jadioata  is  not  a  plea  to  the 
jnrisdiotioziy  but  a  plea  in  bar.  16  is 
striotly  therefore  ont  of  place  here, 
but  the  framers  of  the  Code  give 
as  their  reasons,  that  the  corres- 
ponding section  2  of  Act  VIIL  1859 
stood  in  the  forefront  of  the  former 
Code ;  and  (2)  that  the  oonyenience 
of  having  so  important  a  clause 
in  a  prominent  position  seemed 
to  them  to  ontweigh  considera- 
tions of  logical  arrangement. 

This  section  embodies  two  mles  of 
law.  When  it  forbids  a  court  to 
try  a  etut^  in  which  the  matter  di- 
rectly and  substantially  in  issue 
shall  have  been  heard  fta,  it  pro- 
ceeds upon  the  maxim,  NflMO 
DEBET  BIS  VBX ABI  PRO  UNA 
BT  EADEM  CAUSA,  When  simi- 
larly it  forbids  the  trial  of  an  issue, 
in  which  the  matter  directly  and 
substantially  in  issue  shall  haye 
been  heard  dsc.,  it  enacts  the  rule 
stated  by  Tirmiua  EXCEPTIO 
BEI  JUDICATi£  NON  ALITEB 
AGENTI  NOCBT  QUAM  SI 
BADEM  QUiEJSTlO  INTER 
EASDEM  PERSONAS  RE- 
VOCETUB^  ITAQUB,  ITApE- 
MUM  NOCET  SI  OMNIA  SINT 
BADEM,  IDEM  CORPUS,  EA« 
DEM  QUANTITAS,  IDEM  JUS 
BADEM  CAUSA  PETENDI,  EA- 
DBM  QUE  CONDITIO  PBB 
SONARUM. 

It  will  conduce  to  a  better  linder- 
standing  of  the  section,  if  the 
principle  be  first  laid  down,  and 
then  each  clause  of  the  section  be 
read  in  the  light  of  tiie  explanation 
linked  on  to  it. 

The  principle  then  is  ^— 

That,  where  a  matter,  which  in  the 
conrseof  litigation,  must  necessari- 
ly have  been  presented  to  a  compe- 
tent Court  for  determination,  has 
been  heard  and  finally  determined, 
the  persons,  who  are  parties  to  i^e 
proceedings  and  all  parties  claim- 
ing under  or  through  them  are, 


unless  they  can  show  another  title 
to  that  relief  precluded  from  agaia 
putting  the  same  matter  in  issue; 
nor   can   they  elaim   the   relief 
claimed  in  the  former  proceed- 
iogs. 
Now  to  analysse  the  above  rule  — 
Ifo  Court  shall  try  any  suits  in  tohieh 
the  maMer  direcUy  and  svibstantially 
in  issue  ^c, 
Explanation  L  lays  down,  that  the 
matter  must  in  the  former  suit 
have  been  alleged  by  one  party, 
and  either  denied  or  confessed  ex« 

Sressly  or  impliedly  by  the  other* 
iut  in  the  case  of  a  suit  this  is 
enlarged  by  Explanation  U.,  which 
deems,  as  matter  directly  and  sub* 
stantially  in  issue,  any  matter, 
which  might  and  ought  to  have 
been  made  ground  of  defence,  or 
attack  in  such  former  suit  The 
effect  this  produces  on  a  case  will 
be  best  illustrated  by  an  extract 
from  the  case  Denobandi  Ohowdhri 
V.  Kristomani  Dasi,  which  will  be 
found  m  the  LO.L,R  Vol  11.  p. 
152.  The  plaintiff  was  a  Hindu  wi« 
dow,bT  name  Kristomani  DasL  The 
defendant  Denobandi  Chowdhri 
was  her  daugfhter's  husband.  Tears 
i^r  both  the  husband  of  the  plain- 
tiff and  the  wife  of  the  defendant 
had  died,  plaintiff  brought  a  suit 
to  recover  certain  property  from 
the  defendant.  Defendant  admit* 
ted  that  this  property  had  ori- 
ginally belonged  to  plaintiff,  but 
alleged  that  it  had  been  conveyed 
by  plaintiff's  husband  to  defend- 
ant's wift  as  her  stndha/n.  The 
Court  found  the  deed  genuine,  and 
dismissed  the  suit.  The  plaintiff 
then  brought  the  present  suit  to 
recover  the  same  property  on  the 

Cund  that  she,  and  not  the  de- 
clant's  husband,  was  heiress. 
The  Chief  Justice  distinguishing 
the  case  from  that  of  TTmatara 
J)ebi  V.  Kishna  Karuna  Dasi  held, 
that  the  plaintiff  was  not  barred 
in  her  present  claim.  The  rest  of 
the  Judges  hgw^YW  held  unani- 
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RES  JUDICATA- 


m^  13.    (2)  No  Court  shall  try  any  suit  or  issue  in  which 
Ra  JudicattLrf)         ^^  matter  directly  and  substantially 


•Sf,15-20, 


t  St.  21-28. 
Aot  L  1872. 


t  Moore  I.  A, 

UL     604. 

Bom.  H.  C. 

Z.298. 


§Gh«XLYII. 


0  S.  11  a  (d.) 


^Aotl.1872, 
3.4. 


in  issue  has  been  heard  and  finally 
decided  by  a  Court  of  competent  jurisdiction,*  in  a 
former  suit  between  the  same  parties,  or  between  parties 
under  whom  they  or  any  of  them  claim,  litigating  under 
the  same  title. 

Explanation  L — ^The  matter  above  referred  to  must  in 
the  former  suit  have  been  alleged  by  one  party,  and  either 
denied  or  confessed,  expressly  or  impliedly,  by  the  other.  •]• 

Explanation  II, — Any  matter  which  mignt  and  ought 
to  have  been  made  ground  of  defence  or  attack  in  such 
former  suit  shall  be  deemed  to  have  been  a  matter  directly 
and  substantially  in  issue  in  such  suit.^ 

Explanation  IIL — Any  relief  claimed  in  the  plaint 
which  is  not  expressly  granted  by  the  decree,  shall,  for  the 
purpose  of  this  section,  be  deemed  to  have  been  refused. 

Explanation  IV. — A  decision  is  final  within  the  meanins^ 
of  this  section  when  it  is  such  as  the  Court  making  it  coula 
not  alter  (except  on  review)§  on  the  application  of  either 
party  or  reconsider  of  its  own  motion.  A  decision  liable 
to  appeal  may  be  final  within  the  meaning  of  this  section 
until  the  appeal  is  made. 

Explanation  V. — ^Where  persons  litigate  bond  fide  in 
respect  of  a||  private  right  claimed  in  common  for  them- 
selves and  others,  all  persons  interested  in  such  right  shall, 
for  the  purpose  of  this  section,  be  deemed  to  claim  under 
the  persons  so  litigating. 

Explanation  VL — ^Where  a  foreign  judgment  is  relied 
on,  the  production  of  the  judgment  duly  authenticated 
isV  presumptive  evidence  that  the  Court  which  made  it 
had  competent  jurisdiction,  unless  the  contrary  appear  on 
the  recoid;  but  such  presumption  may  be  removed  by 
proving  the  want  of  jurisdiction.  (3) 

When  foreign  judgment  M*  I*-  No.    foreign  judgment 

no  iNur  to  suit  in  Britiflh    shall  6perate  as  a  bar  to  a  suit  in 
In^-  British  India.— 

(a)  if  it  has  not  been  given  on  the  merits  of  the  case: 

(i)  if  it  appears  on  the  face  of  the  proceedings  to  be 
founded  on  an  incorrect  view  of  international  law  (y)  or  of 
any  law  in  force  in  British  India : 

(c)  if  it  is  in  the  opinion  of  the  Court  before  which  it 
is  pimluced  contrary  to  natural  justice  (A) 

( d)  if  it  has  been  obtained  by  fraud  (t) 

(e)  if  it  sustains  a  claim  founded  on  a  breach  of  any 
law  m  force  in  British  India. 
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monsly  that  the  plaintiff,  being 
cognizant  of  both  Her  grounds  of 
title,  when  she  bronght  her  first 
suit,  was  boand  then  to  pat  forth 
her  strongest  or  her  real  title. 
Following  the  words  of  the  old 
Code  they  found  her  cause  of 
action  the  same  and  held  the  suit 
barred.  The  Chief  Justice  con- 
struing the  words  "cause  of  action" 
to  mean  the  grounds  upon  which 
a  claim  is  founded  was  compelled 
to  differ.  Whether  this  was  or 
was  not  the  law  before,  the  new 
Code  leaves  no  room  for  doubt  that 
it  is  the  law  now. 

The  next  point  is  what  meaning  is 
to  be  attached  to  the  words 
directly  and  siibstantially  in  issue. 
First  then  they  do  nofc  mean  issues 
in  law,  but  only  issues  in  fact. 
They  include  all  issues  that  are 
or  may  properly  be  raised  in  a 
case,  all  those  material  propositioos 
of  fact  which  a  plaintiff  must  allege, 
in  order  to  show  a  right  to  sue,  or 
a  defendant  plead  in  order  to 
answer  the  claim  made  against 
him,  but  they  inclade  no  more. 
They  do  not  include  those  matters 
which  are  introduced  to  prove 
indirectly  a  material  issue. 

Eea/rd.  With  this  read  Ss.  58,  54, 56 
of  this  Code. 

Finally.  With  this  must  be  read  Ex- 
planation IV.  A  decision  is  finals 
when  it  is  such,  that  the  Court 
making  it  cannot,  except  on  re- 
view,  alter  it;  or  when  it  is 
liable  to  appeal,  then  till  the 
appeal  is  instituted,  the  decision 
is  final  within  the  meaning  of  this 
section.  An  appealable  judgment 
however  can  before  the  expiry 
of  the  term  be  pleaded  as  a  pend- 
ing proceeding, 

Deeuied  mnsti  be!  taken  with  expla- 
nation III.  and.  section  43.  Belief 
asked  for  in  the  plaint  and  not 
granted}  Explanation  III.  points 
out,  shall  be  deemed  to  have  been 
refused.  Section  43  will  add  that 
all  reliefi  which  arises  out  of  a 


plaintiff's  claim  must  be  inserted  in 
his  plaint,  or  he  cannot  sue  for  it 
again  (But  see  further  that  section 
and  notes  upon  the  same). 

Court  of  competent  jurisdiction,  Com« 
petent  is  an  important  qualifica- 
tion, as  questions  of  title  are  often 
indirectly  decided  by  Courts  of 
Small  Causes  and  other  Courts  in- 
competent to  determine  them  for 
any  other  purpose  than  the  matter 
over  whicn  the  Court  has  juris- 
diction. 

Betjveen  the  same  parties  &c.|  This 
is  extended  by  explanation  V. 
to  all  persons  interested  in  a  pri- 
vate right  claimed  in  common  for 
the  parties  litigating  and  others, 
provided  the  litigation  is  bond- 
fide. 

The  last  explanation  is  more  pro- 
perly a  rule  of  evidence  and  with 
it  the  student  must  compare 
Ss.  40  &  43  of  the  Indian  Evidence 
Act, 

It  has  been  held  by  the  Privy 
Council  in  Kattama  Natthiar  v« 
Baja  of  Shivaganga  th^t;whereeji 
estate  is  vested  in  a  person  abso- 
lutely for  some  purposes,  though 
in  some  respect  for  a  qualified 
interest,  and,  until  the  death  of 
such  person  it  cannot  be  ascer- 
tained who  is  entitled  to  succeed, 
such  person,  shall  in  all  suits  re- 
lating to  the  estate  be  deemed  to 
represent  the  estates  and  all  per- 
sons taking  in  succession  to  such 
person  shall  be  deemed  to  take 
under  him.  Moores  I.  A.  IX.  604«' 

(g)  JUS  GENTIUM.  This  de- 
pends entirely  upon  the  rules  of 
natural  law  or  upon  mutaal  com- 
pacts, treatiesjleagues,  and  agree* 
ments  between  the  several  com- 
munities. The  law  of  nature, 
being  the  only  one  to  which  all 
communities  are  equally  subject 
is  the  only  one  which  can  be 
referred  to  in  the  construction  of 
these  compacts. 

Kent  in  his  commentaries^  says: — 
The  law  of  nations  is  the  off- 
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CHAPTER  II.      ' 

Of  the  FulCe  of  Suing, 

„     ,.     ,.  ^     ._  IIL  15.    (6)  Every  suit  shall  be 

bKataS  institSted  in  the  Court  of  the  lowest 

grade  competent  to  try  it. 
a„a.t«i«««Ht„t«j-»««      .  ^^^'    (5)Subjecttothepecu- 
•SeftB,p.».  J^^^^S^^    niaiy' or  other  limitationsprescrib- 

ed  by  any  law,  suits,  (a) 
(a)  for  the  recovery  of  immoveable  (i)  property, 
{b)  for  the  partition  of  immoveable  property, 
(c)  for  the  foreclosure  or  redemption  of  a   mortgage 

of  immoveable  property, 
{d)  for  the  determination  of  any  other  right  to  or  inter- 
est to  or  in  immoveable  proj>erty, 
for  compensation  for  wrong  to  immoveable  property, 
for  the  recovery  of  moveable  (c)  property  actually 
ts&  268-285 :  tmder  distraint*!*  or  attachment, 

488491,  shall  be  instituted  in  the  Court  within  the  local  limits 

^  of  whose  jurisdiction  the  property  is  situate : 
Provided  that  suits  to  obtain  relief  respecting,  or  com- 
pensation for  wrong  to,  immoveable  (A)  property  held  by 
or  on  behalf  of  the  defendant  may,  when  the  relief  sought 
can  be  entirely  obtained  througn  his  personal  obedience, 
be  instituted  either  in  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  property  is  situate,  or  in  the 
Court  within  the  local  limits  of  whose  jurisdiction  he 
JS.  17n.(etg.)  actually}  and  voluntarily  resides,  or  carries  on  business} 
or  personally  works^  for  gain. 

Explanation. — In  this  section  'property^  means  property 
situate  in  British  India. 
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spring  of  modem  times  ;  for  the 
most  refined  states  among  the 
ancients  seem  to  haye  had  no 
idea  of  the  moral  obligations  of 
JQstice  and  hnmanity  between 
nations,  and  there  was  no  snch 
thing  in  existence  as  interna- 
tion^  law.  They  considered 
strangers,  and  enemies,  as  nearly 
gynonymons  terms.  We  how- 
ever regard  states  as  Moral 
Persons,  haying  a  public  will, 
capable  of  right  and  wrong,  and 
free  to  do  either ;  being  merely 
collections  of   individaals,    each 


of  whom  carries  with  him  into 
the  service  of  the  commnnity, 
the  same  binding  law  of  morality 
and  religion,  which  ought  to 
control  his  conduct  in  private 
life. 

(K)  JURIS  PR^CEPTA  SUNT 
HiEC,  HONESTEVIVBRE,  All- 
TERUMNONLJSDERB,  SUUM 
CUIQUB  TREBUBRE,  or  as  War- 
ren renders  them  '^ourselves  live 
virtuously,  injure  no  man  and 
render  every  man  his  due." 

(i)    Fraud  vitiates  every  thing. 


CHAPTER  n. 


Judicium  a  non  stwjudice  datum  nuttius  est  mom^&M. 

This  chapter  is  confined  to  the  venne  of  euita.  In  some  suits  the  venue  will  depend 
upon  tiie  subject  matter  ;  such  are  suits  relating  to  immoveable  property  and  suits  for 
moveables  which  have  been  distrained  or  attached,  and  for  them  the  venue  will  lie  where 
they  are  situate.  An  alternative  venue  dependent  either  upon  situation  or  residence  of 
defendant  is  permitted  in  suits  to  obtain  reUef  respecting  land  where  the  relief  sought  can 
be  obtained  through  the  personal  obedience  of  the  defendant.  In  other  suits  the  venue 
depends  upon  the  residence  of  the  defendant  or  the  occurrence  of  the  cause  of  action.  A 
material  innovation  has  been  made  where  there  may  be  several  defendants  residing  in 
various  places,  (S.  20).  There  remains  a  third  class  of  suiti^  those  for  actionable  wrong. 
These  may  be  brought^  where  either  the  defendant  resides,  or  where  the  wrong  is  committed. 

The  cases,  in  which  the  venue  may  fall  within  the  jurisdiction  of  two  or  more  Courts^  or 
it  may  be  advisable  to  transfer  suits,  are  provided  for  in  Ss.  19  and  22—26. 


(a)  This  wnd  ihefoUounng  secUon  do 
not  ofjply  to  High  Oouris  in  thevr  ori- 
ginal  dvil jurisdiction^  Section  638. 

(b)  By  Gleneral  Clauses  Act.  Im- 
moveahle  property  shall  include 
land,  benefits  to  arise  out  of  land, 
and  things  attached  to  the  earth  or 
permanently  fastened  to  any  thing 
attached  to  the  earth.   S.  2  (5). 

(e)  Moveable  property  shall  mean 
property  of  every  description  save 
immoveable  property  S.  2  (6). 

{d)  Mr.  Justice  Markby  in  the  case 
Chpikrishun  Oosam  and  Nilkomul 
Banmji  B.  L.  B.  XIII.  474  ob- 
serves **  The  learned  persons  who 
have  participated  [in  England]  in 


that  discussion  have  not  arrived  at 
any  definition  of  the  words  **  cause 
of  action"  which  they  can  agree 
upon,  as  applicable  to  all  provisions 
of  the  law,  in  which  that  ez« 
pression  occurs.  The  widest  and 
narrowest  constructions,  that  can 
be  put  upon  these  words,  only 
difierin  this,  that,  of  all  the  events 
which  precede  an  action,  some 
persons  insist  on  contemplate 
ing  more,  and  some  less,  as  the 
'*  cause  of  that  final  event."  In 
the  case,  in  which  this  opinion 
was  given,  B  entered  into  a  verbal 
agreement  with  A  at  Serampore 
to  start    in  Calcutta  a  banian- 
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M.  17.    (5)  Subject  to  the  limitations  aforesaid,  all  other 
Suite  to  be  instituted    suits  shall  be  instituted  in  a  Court 

where  defendants  reside  op     within    the  local    limits    of  whose 
cause  of  action  arose.  jurisdiction — 

•  See  n.  p.  21.        (a)  the  cause  of  action*  (d)  arises ;  or 

(b)  all  the  defendants,  at  the  time  of  the  commence- 
t  Seen.  p.  27.  ment  of  the  suit,  actually  and  voluntarily  residet(tf)  or 
t  See  n.  p.  27.    Carry  on  business$(/)  or  personally  work  for  gain(^)  or 

(c)  any  of  the  defendants,  at  the  time  of  the  commence- 
ment of  the  suit,  actually  and  voluntarily  resides,  or  car- 
ries on  business,  or  personally  works  for  gain :  provided 

§  See  n,  p.  27.  that  either  the  leave  of  the  Court  is  givenf  (A)  or  the  de- 
fendants who  do  not  reside,  or  carry  on  business,  or  per- 
sonally work  for  gain  as  aforesaid  acquiesce  in  such  in- 
stitution. 

Explanation  1. — Where  a  person  has  a  permanent  dwell- 
ing at  one  place  and  also  a  lodging  at  another  place  for 

B  See  n.  p.  27.  a  temporary  purpose  only,  he  shiul  l^  deemed  to  resided  at 
both  places  in  respect  of  any  cause  of  action  arising  at 
the  place  where  he  has  such  temporary  lodging. 

Explanation  II. — ^A  Corporation  or  Company  shall  be 
deemed  to  carry  on  business  at  its  sole  or  principal  office 

^Sec.  1  n.  (a),  inl  British  India  or,  in  respect  of  any  cause  of  action  arising 
at  any  place  where  it  has  also  a  subordinate  office,  at  such 

•♦See  n.  p.  29.    place.**  (i) 

lUuitraUom, 

(a)  A  is  »  tradesman  in  Calcutta.  B  carries  on  business  in  Dellu. 
B,  by  his  agent  in  Calcutta,  buys  goods  of  A,  and  requests  A  to  deliver 
them  to  the  East  Indian  Railway  Company.  A  delivers  the  goods  accord- 
ingly in  Calcutta.  A  may  sue  B  for  the  price  of  the  goods  either  in  Cal- 
cutta, where  t^e  cause  of  action  has  arisen,  or  in  Delhi,  where  B  carries  on 
business. 

(b)  A  resides  at  Simla,  B  at  Calcutta,  and  C  at  Delhi  A,  B  and  C, 
being  together  at  Benares,  B  and  A  make  a  joint  promissory  note  payable 
on  demand,  and  deliver  it  to  A.  A  may  sue  B  and  C  at  Benares,  wheoe 
the  cause  of  action  arose.  He  may  also  sue  them  at  Calcutta,  where  a 
resides,  or  at  Delhi,  where  C  resides ;  but  in  each  of  these  cases,  if  the  non- 
resident defendant  objects,  the  suit  cannot  be  maintained  without  the  leave 
of  the  Court. 
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ship  business  in  oonjanciion  with 
A'b  son.  A  agreed  to  advance 
the  required  fimds  on  oonditioD, 
that  the  snm  advanced  should 
he  repaid  him  within  a  certain 
date.  No  place  was  fixed  for  re- 
payment. The  money  was  ad- 
yanced  partly  at  Serampore  and 
partly  in  Calcutta,  Markhy  J.  for 
the  reasons  given  above  did  not 
discuss  the  question  as  to  where 
the  cause  of  action  had  arisen. 
Birch  J.  laid  down  this.  "  The 
ordinary  rule  is  that  the  obligor 
is  bound  to  seek  the  obligee  and 
tender  the  money  due  at  the 
place,  where  the  eDgagement  was 
entered  into,  or  at  the  resi- 
dence of  the  creditor;  and  failure 
to  fulfil  this  obligation  is  a 
cause  of  action." 

In  James  HUU  v.  B.  O.  Clarh,  B.  L. 
B.XlV.p.Sei  J.  H,  by  contract 
entered  into  atBirpur  inthe  district 
of  N.  agreed  to  supply  indigo  seed 
to  S.  C;  the  seed  to  be  paid  for 
on  delivery  Ij  an  order  to  be 
sent  to  J.  H.  on  receipt  of 
seed.  J«  H.  resided  at  Berhampur 
in  the  district  of  M.,  and  delivery 
of  the  seed  was  to  be  made  in 
district  N.  Seed  was  delivered 
as  agreed,  but  payment  refused. 
Here  on  the  same  principle  as 
in  the  former  case,  it  was  held  that 
payment  ought  to  have  been  made 
at  plaintiff's  residence,  and  that 
its  refusal  constituted  the  **  arising 
of  a  sufficient  cause  of  action." 

The  celebrated  case  under  this 
head  is  De  Soruea  and  Coles 
Mad.  H.  0.  Bep.  III.  884.  Mr. 
Justice  Bittleston  held,  that  the 
words  meant  the  whole  cause  of 
action^  and  included  every  fact 
essential  to  the  maintenance 
of  action,  and  that  each  of  these 
parts  is  but  a  part  of  the 
cause  of  action.  Mr.  Justice 
Holloway  held  that,  irrespective 
of  the  domicile  of  the  defendant, 
there  is  a  complete  forum 
wherever  a  place  can  be  indicated 


to  which  the  right  and  its  infrac- 
tion can  both  be  referred,  because 
there  is  a  cause  of  action,  and 
a  whole  cause  of  action.  All 
these  cases  seem  to  have  been 
governed  by  the  principle  IN 
JURE  NONRBMOTA  CAUSA 
BED  PROXIMA  SPBCTATUR 
and  this  seems  to  have  guided 
N,-W.  P.  Court  in  the  case 
Prsmsukh  v.  Bhiku  H.  0.  B.  III. 
Agra  242  where  it  was  held,  that, 
the  cause  of  action  arises,  where 
the  f&cis  that  immediately  cause 
the  right  to  sue  have  accrued. 

With  reference  to  the  date  from 
which  a  cause  of  action  accrues, 
it  was  decided  in  the  F.  B. 
Buling  Nohin  Ohunder  OhuckW" 
huUy  and  Ouru  Pershad  Das  B* 
L  B.  F.  B.  IL  P.  1015  that  when 
an  ancestor  ia  dispossessed,  the'^ 
cause  of  action  of  his  heir  accrues 
not  at  the  time,  when  the  ancestor 
dies  and  he  could  sue,  but  at 
the  time  when  the  ancestor  was 
dispossessed  and  ought  himself  to 
have  sued. 

In  Mahi  8ahu  ▼.  A.  J,  Forbes  ib. 
501,  it  was  ruled  that  where  there 
is  a  contract  for  performing  cer- 
tain duties  in  each  of  several 
years,  each  breach  of  the  contract 
would  be  a  complete  cause  of  ac- 
tion, and  separate  damages  would 
be  recoveraole  for  each  breach. 

InJ[urTonath  Boy  and  MakimUah 
MuUah.  %b.  618  it  was  ruled  that 
in  a  bond  payable  by  instalments 
and  containing  a  provision  that, 
on  default  of  payment  of  any  one 
instalment,  the  whole  amount 
should  become  payable,  the  cause 
of  action  arises  from  the  first 
defitult 

In  Qaur  Mohan  Chaudhry  y.  Madan 
Mohan  Chaudhry.  B,  L.  E.  Vol.  VI. 
352,  where  the  right  to  a  turn  of 
woxBhip  of  an  idol  for  7^  days  in  a 
month  was  in  question,  it  was  held 
that  the  cause  of  action  did  not 
recur  as  the  turn  of  wordiip  came 
round. 
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♦Sea  11  iL  (c.)       Mfl  ^^*  I^  suits  for  compensation  for*  wrong  done  to  per- 

fSec  l«  n.  (c,)      g^^  j^  oompeiisation     son  orf  moveable  property,  if  the 

for  wrongs  to  person  or    wrong  was  done  withm  the  local 

moveables,  limits  of  the  jurisdiction  of  one 

ja  17.  n.(e.f.)    Court,  and  the  defendant  resides^J  or  carries  on  business,  or 

§Seo.l7B.(g-)    personally  works  for  gainS  within  the  local  limits  of  the 

jurisdiction  of  another   Court,  the  plaintiff  may  at  his 

I  See  n.  p.  29.   option  sue  in  either  of  the  said  Courts.||  (j) 

lUu$tration$, 

fa)  A,  residing  in  Delhi,  beats  B  in  Calcutta.  B  may  sue  A  either  in 
Calcutta  or  in  DeUiL 

(b)  A.  residing  in  Delhi*  pubUshee  in  Calcutta  statements  defamatory 
of  B.    B  may  sue  A  either  in  Calcutta  or  in  Delhi, 

fc)  A,  traTeUing  on  the  line  of  a  Railway  Company  whose  principal 
ofiftce  is  at  Howrah,  is  upset  and  injured  at  Allahabad  by  negligence  imputeble 
to  the  Company.  He  may  sue  the  Company  either  at  Howrah  or  at 
Allahabad. 
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In  the  following  cases,  no  canse 
of  action  was  held  to  have 
arisen  (1)  in  Ouru  Pershad  Boy 
V.  Bat  Baboo  Vham^at  Singh^  B. 
L,  B,  F.  App,  All,  where  B  sned 
A.  for  theTecovery  of  money  ad* 
▼anoed  on  a  bond  before  the 
amount  secnred  beoame  due  on 
the  gronnd,  that  A.  had  agreed 
to  have  the  bond  registered,  but 
failed  to  do  so. 

(2)  In  Bakhal  Das  Madah  v.  Mad- 
kwudan  Madak  III,  B.  L.  B.  409, 
where  property  had  been  placed 
io  the  hands  of  M.  by  way  of  trust, 
no  oanse  of  action  was  found  until 
M.  had  been  asked  to  restore 
the  property  and  had  refused  to 
do  so. 

(3)  In  Hisamuddm  Khan,  ^c,  v.  Kha* 
Ufa  Anwarvllah,  N.-W.  P.,  1870, 
J9*  400,  where  A.  sued  a  Committee 
appointed  under  Act  XX.  of  1863 
after  they  had  expressed  an  opi- 
nion upon  a  will  made  by  A. 
(appointing  a  successor  and 
giving  dictions  about  the  en- 
dowed property)  that  the  docu- 
ment was  of  no  effect.  The  suit 
brought  was  to  prevent  the 
Committee  from  illegal  interfer- 
ence and  to  reverse  their  order 
respecting  the  will. 

<4)  in  Bengal  Goal  Co.,  ▼,  Elgin  OoU 
ion  Oo,^  North^Wettem  Provinces^ 
1870,  p.  31,  where  defendants  were 
asked  to  obtain  information  from 
a  ndlway  company  as  to  probable 
cost  of  carriage  of  coal  and  did  so, 
communicating  the  result  in  good 
fiedth  to  the  plaintiff,  no  cause  of 
action  was  found,  although  plain- 
tiff had  Bubsequentiy  to  pay  the 
ndlway  company  a  much  larger 
Bum  than  defendimt  had  repre- 
sented. 

{6)  In  Baja  Pirthi  Stng  y.  Dya 
Kishun,  j^..W.  P.,  1873,  p.  227, 
F.  B.  (8iua/rt  0.  J.  dissenting.) 
Two  brothers  D.  and  N.  mutu- 
ally agreed,  that  if  either  wished 
to  sell  or  mortgage  his  share,  he 
should  first  offer  it  to  the  other. 
N.  however  executed  abend  in 


favour   of  B.    an  outsider,  hy« 
pothecating  his  share  and  stipu- 
lating that  the  debt  should  only 
be  recoverable  from  the  proper^ 
hypothecated.    Subsequently    K. 
brought  a  suit  on  the  bond  ;  N. 
confessed  judgment  and  allowed  a 
decree  to  pass   against  the  pro- 
perty.   D.  sued  to  obtain  posses* 
sion  on  the  ground  of  fraua.  Held 
that  the  mere  hypothecation  was 
not  sufficient  to  give  D.  a  cause 
of  action  in  the  suit  as  brought 
byD. 
(6)  In  Bani  Khcyooroonissa  v.  Mirza 
Saifoolla  Khan,  A-  If.  8,  K>  v.  B. 
K.  B.  L.  B,  Xy.,  806.     A  hus- 
band denying  his  liability  to  pay 
dower  has    no    cause  of  action 
until  there  has  been  a  previous 
demand  for  it  by  his  wife  ;  as  the 
option  is  with  the  wife  to  demand 
it^  or  not ;  and  to  elect  her  time 
for  demanding  it. 
(7)  In  Bahoo  Nishan  Sing  v.  Baboo 
Jag  Deo  Sing^  B.  L.  B.  IT.,  app,  97. 
Held  that  upon  a  partition  of  joint 
property  a  coparcener  is  bound  by 
the  incumbrances  created  by  an- 
other coparcener  in  respect  of  a 
portion  of  the  property  idling  to 
him  in  partition,  and  has  no  cause 
of   action   against   a  mortgagee 
claiming  such  incumbrance. 
A  suit  was  instituted  for  redemption 
of  mortgage  under  a   mortgage 
deed  before  the  time  specified  in 
the  deed  for  redemption.   While 
the  case  was  being  heard,  the  date 
for    redemption  arrived,  and  the 
Court  gpranted  the  claim.    Held 
on  appeal,  that  no  cause  of  action 
had  arisen  at  institution  of  suit, 
and  therefore  the  decision  of  the 
Lower  Court  was  erroneous  Idla 
Morji,  V.  VasudevM.  Qanpai.  Bom. 
H,  a.  R  XI.  283. 
Bee  further  notes  to  8,  63. 
In  UllnuM  V.  Justices  of  the  Peace  jff. 
L.  IL  Fill,  265,  it  was  ruled  that, 
where  notice  of  cause  of  action  is 
required  to  be  given  by  an  Act,  no 
cause  of  action  will  ailerwards  bo 
allowed  to  bo  raised|Save  that 
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M.19. 
»Secl6n.(b.)       „T^     ^ 
Suita     for 


If  the  suit  be  to  obtain  relief  respecting,  orcom- 

...    immoveable    P^nsation  for  wrong  to,*   immove- 

property  situate  in  single    able  property   situate  within  the 

the  junsdiction  of  different  Courts 
the  suit  may  be  instituted  in  the  Court  within  whose  juris- 
diction any  portion  of  the   property  is  situate;   provided 
that,  m  respect  of  the  value  of  the  subject-matter  of  the 
tS.  6n.  (m.)    suit,  the  entire  claim  be  cognizablef  by  such  Court. 

If  the  immoveable  property  be  situate  within  the  limits 

Suits   for    immoveable    of  different  districts,  the  suit  may 

property  situate  in  different    be  instituted  in  any  Couit,  other- 

distncts.^  ^g^  competent  to  try  it,  within 

whose  jurisdiction  any  portion  of  the  property  is  situate. 

M.    20.    If  a  suit  which  may  be  instituted  in  more  than 

Power  to  stay  proceed-    ^^®  Court  is  instituted  in  a  Cfeurt 

ings  where  all  defendants     within    the   looal    limits    of   whose 

dTcSoL'^'^^  "^^^  ^'™"    jurisdiction  the  defendant  or  all  the 

defendants  does  not  or  do  not  actu- 

$S.17.  a  (e^)    ally  and  voluntarily t  reside,  or  carry  on  business,  orpersonally 

work  for  gain,  the  defendant  or  any  defendant  may,  after 

giving  notice  in  writing  to  the  other  parties  of  his  intention 

to  applv  to  the  Court  to  stay  proceedings,  apply  to  the 

*.  Sec.  p.  29.     Court  (k)  accordingly ; 

and  if  the  Court,  after  hearing  such  of  the  parties  as 
desire  to  be  heard,  is  satisfied  that  justice  is  more  likely 
to  be  done  by  the  suit  being  instituted  in  some  other 
Court,  it  may  stay  proceedings  either  finally  or  till  further 
§  S.  218.  order,  and  make  such  order  as  it  thinks  fit  as  to  the  costs§ 
already  incurred  by  the  parties  or  any  of  them. 

In  such  case,  if  the  plaintiff  so  requires,  the  Court  shall 

return  the  plaint  with  an  endorsement  thereon  of  the  order 

staying  proceedings.  (/)  (in) 

Every  such  application  shall  be  made  (n)  at  the  earliest 

?.  Sec  p  29        Application  when  to  bo    possible  opportunity,  and  in  all  cases 

II S. 8. 146-156.  °^®*  before  the||  issues  are  settled;  and 

n.  Sec  p.  29.    any  defendant   not  so  applying  shall  be  deemed  to  have 

acquiesced  in  the  institution  of  the  suit. 

M,  21.    Wherethe  Court,  under  section  20,  staysproceed- 

Remissionof  Court  fee    i^S^'  .^.^  the  plaintiff  re-institut^a 

«ehere   suit  instituted  in    his  suit  m  another  Court,  the  plaint 

f  Act  vn.  of  ^^^®'  ^^""^  shall  not  be  chargeableTT  with  any 

1870^8. 7.  u-   court  fee  ;  provided  that  the  proper  fee  has  been  levied 

^^'  on  the  institution  pf  the  suit  in  the  former  Court,  and 

that  the  plaint  has  been  returned  by  such  Court. 

22.    Where  a  suit  may  be  instituted  in  more  Courts  than 

Procedure  where  Courts     O^®'   and  SUch  CourtS  are  Subordi- 

^^  ,  inwbich  suit  may  be  insti-    nates  to  the  Same  appellate  Court, 

-iMnLy^Vl  tutedaresiibordinatetothe    any  defendant,  after  giving  notice 
1870.  &.h.IU    Bame  appellate  Court,  in  writing**  tO  the  Other  ^artj  of 
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disclosed  in  the  notice  of  action 
duly  given. 
(a)  A  question  will  arise  in  constm- 
ing  the  word  volontarily,  where  a 
prisoner  is  concerned. 
In  AnantJia  Narayana   v.  Pariyana 
Kerne,  Mad.     V.  101.  The  actual 
presence  of  the  defendant  within 
the  jurisdiction  is  not  necessary, 
if  he  was  dwelling  temporarily 
within  jurisdiction  at  the  com- 
mencement of  the  suit. 
InMayheWyY.   Trdloch,   NoriJi-Wes^ 
tern  Pravineea,  1872,  i>.  28.  T.  who 
was  attached  to  a  regiment  sta- 
tioned   at    S.     attended    a  race 
meeting  at  M.  and  was  served 
with  a    summons    while   there. 
The  High  Court  laid  down  that, 
if  T.  Imd  not  availed  himself  of 
furlough,  but  was  only  present  on 
short  leave  at  M.,  he   was  not 
dwelling  within  the  jurisdiction 
of  the  M«  Court,  or,    if  having 
availed  himself   of  his  furlough, 
he  retained  his  permanent  resi- 
dence at  S.  and  merely  visited  M. 
for  a  few  days,  he  was  in  this 
case  also  not  dwelling  at  M. ;  but 
if  having  availed  himself  of  fur- 
lough, and  having  retained  no 
permanent  place  of  residence  at 
S.,  nor    having  any    permanent 
place  and  residence  elsewhere,  he 
attended  the  race  meeting  at  M 
with  the  intention  of  leaving  that 
place  after  the  races,  and  of  pro- 
ceeding elsewhere,  he  must  in  ac- 
cordance with  the  ruliog  in  Morris 
v.  Baumgarten  (Bourhe^a  EeportSy 
p,    127)    be  held  to  have  been 
dwelling  at  M,  when  the  sum- 
mons was  served. 
(f,)  In  case  of  a  retail  dealer  purchas- 
^^g  goods  by  an  Agent  in  Bombay 
place  of  retail  sale  was  considered 
place  of  business  Framji  Ko^dasji 
ifarker  v.  Eormaji  Kawaji  Marker 
Bom.  H.  C.  I.  220. 
In    Svhharaya  Maddl%  v,    Cunliffe 
these  words  were  held  to  imply 
personal  and  regular  attendance 
to  business.  Mad.  H.  0, 1.j  286. 


In  Chlmiamulf  v.  Tula^annatammul 
similar  to  above,  Scotland  0. 
J.  held  that  the  words  **  carry  on 
business"  mean  independent  regu- 
lar business  in  person,  as  in  case 
Mitchell  V.  Render  (23. 1.  J,  N.  8. 
Q.  B.  273.),  or  at  an  office  or  other 
fixed  place  of  business  {Bolfe  v. 
Learmouth  14  B.  196),  either 
personaUy,  or  by  clerk  or  servants 
employed  by  defendant  and  con- 
ducting the  business  under  his 
control,  and  in  his  individual  or 
partnership  name.  Mad.  H.  0,  III, 
146. 

In  Ra/rjihan  "Das  v.  Bhagwan  Das  (0. 
L.  E.  VII.,  102)  an  element  of 
permanency  in  the  business  held 
to  be  required. 

In  Batansi  Pancham  v.  0.  Sawnders^ 
held  that  a  firm  simply  employ- 
ed by  owner  of  a  ship  visiting 
Bombay  to  procure  freight  for 
her  for  a  particular  voyage  can- 
not ordinarily  be  held  to  carry 
on  business  in  the  name  of  the 
owners  of  the  ship,  Bom.  H»  0. 
VIII 169. 

(g)  A.  carries  on  business  at  town  X. 
by  a  commission  agent  to  whom  he 
only  consigns  goods.  A.  is  not  held 
to  personally  work  for  gain  at  X. 
OopeeMoha/n  Boy^v,  Protap  Chander 
Boy,  8.  W.  E.  XI,  580. 

In  Eai  Narayan  Das  v.  T.  Newton^ 
North-Western  Provinces,  1874.  p. 
48  Semhle.  That  a  member  of  tha 
Bar  of  the  High  Court  residing  out 
of  the  Station  in  which  the  High 
Court  is  located,  but  who  holds 
himself  out  as  ready  to  practise 
in  the  High  Court,  and  who  goes 
to  the  High  Court,  whenever  he  ia 
engaged  to  appear  there,  is  one, 
who  personally  works  for  gain  in- 
side of  the  limits  of  the  station  in 
which  the  High  Court  is  located. 

(h)  When  ?  If  the  case  Srimati  Jagm 
damha  Dasi  v.  8rimati  Pada^ 
mani  Dasi,  8.  W,  E.  FT.  686,  ^c, 
et  passim  HI,  85,  V£.  103.  are  any 
guide,  the  consent  should  have 
been  obtained  beforehand^  bat 
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his  intention  to  apply  to  such  Court  to  transfer  the  suit  to 
another  Court,  may  apply  accordingly ;  and  the  appellate 
Court,  after  hearing,  the  other  parties,  if  they  desire  to 
be  heard,  shall  determine  in  which  of  the  Courts  having 
jurisdiction  the  suit  shall  proceed. 

23.  (12)  Where  such  Cfourts  are  subordinate  to  different 
IVocedure  where  tiiey  are    appUate  Courts,  but  are  subordi- 

not  00  subordinate.  Bate  to  the  same  High  Court,  any 

defendant,  after  giving  notice  in 
writing  to  the  other  parties  of  his  intention  to  apply  to 
the  Hi^h  Court  to  transfer  the  suit  to  another  dourt 
having  jurisdiction  may  apply  accordingly.  K  the  suit 
•  S.  2,  is  brought  in  any  Court  subordinate  to  a  *District  Court, 
the  application,  together  with  the  objections,  if  any,  filed 
by  the  other  parties,  shall  be  submitted  through  the 
District  Court  to  which  such  Court  is  subordinate.  The 
High  Court  may,  after  considering  the  objections,  if  any,  of 
the  other  parties,  determine  in  which  of  the  courts  having 
jurisdiction  the  suit  shall  proceed,  {o) 

24.  (13)  Where  such  Courts  are  subordinate  to  different 
Ptooedure  where  they  are    High  Courts  any  defendant  may, 

fActVILof    Bubordmatetodifferentuigh    after  giving  notice  in  writingt  to 

rii  11^1^'  hA.  ^^^"^  the  other  parties  of  his  intention  to 

CiLlI.l,a.  .a    apply  to  theHighCourtwithinwhose  jurisdiction  the  Court 

in  which  the  suit  is  brought  is  situate,  apply  accordingly. 

JS,  2.  If  the  suit  is  brought  in  any  Court  subordinate  to  a{ 

District  Court,  the  application,  togfether  with  the  objections, 

if  any,  filed  by  the  otner  parties,  shall  be  submitted  through 

the  District  Court  to  which  such  Court  is  subordinate, 

and  such  High  Court  shall,  after  considering  the  objec- 
tions, if  any,  of  the  other  parties  determine  in  which  cf  the 
several  Courts  havingjurisdiction  the  suit  shall  proceed. 
ML    23*    (6)  The  High  Court  or  District  Court  may,  on 
§S.  20,  n.  (kj  the§  application  of  any^of  the  par- 

Transfer  of  Buita.  ^j^g^  ^^^  giving  notice  to  the  par- 

ties and  hearing  such  of  them  as  desire  to  be  heard,  or  of  its 
own  motion,  without  giving  such  notice,  withdraw  any  suit 
whether  pending  in  a  Court  of  first  instance  or  in  a  Court  of 
appeal  subordinate  to  such  High  Court  or  District  Court, 
as  the  case  may  be,  and  try  the  suit  itself,  or  transfer  it 
for  trial  to  any  other  such  subordinate  Court  competent  to 
dSs.  16^19.  try  the  same  in  respect  of  its  nature||  and  the  amount  or 
la  e.  n,  (« J     yalue  of  its  subject-matter.f 

For  the  purposes  of  this  section  the  Courts  of  Additional 
and  Assistant  Judges  shall  be  deemed  to  be  subordinate  to 
the  District  Court. 

The  Court  trying  any  suit  withdrawn  under  this  section 
from  a  Court  of  Small  Causes  shall,  for  the  purposes  of 
•*i3s.  t,  q,  ?•     such  suit,  be  deemed  to  be  a  Court  of  Small  Causes.**   - 
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the  words  in  the  Letters  Patent, 
which  governed  these  deciBions, 
are  dearer  as  to  priority  being 
necessarj. 

(%)  Neither  Sees.  16  nor  17  apply 
to  the  High  Oonrt  in  original 
civil  jnrisdiction. 

(J)  The  Calcutta  High  Court  direct 
(1869)  that  an  alphabetical  list 
be  made  by  every  District 
Judge  and  Judicial  Commissioner 
.  after  reference  to  the  records  of 
the  revenue  survey,  of  the  villages 
in  his  district,  showing  the  than  a 
and  mnnsifi  jurisdiction  in  which 
each  village  is  situated.  The  list 
should  be  prepared  with  an  abstract 
statement  on  a  distinct  sheet  ex- 
hibiting in  three  columns  the 
names  of  munsifis,  the  sub-divi- 
sions with  which  they  are  conter- 
minous, and  the  thanas  comprised 
in  each  chowkey. 

The  High  Court  desire  at  the  same 
time  that  it  be  nnderstood  that 
the  statements  contained  in  such 
lists  are  not  to  be  taken  as  con- 
clusive and  irrebuttable  evidence 
as  regards  the  jurisdiction  within 
which  the  villages  therein  enumer- 
ated are  situated.  (C.  O.,  1869, 
No.  14,  December  16th). 

(2;)  In  Tetley  v.  Administrator  Oene^ 
tal  Bengal  JY.-TF.  P.  1870,  p.  418. 
It  was  held  that  applications  to  a 
Court  not  required  by  the  Code 
to  be  in  writing  do  not  feXL  within 
the  6th  Section  of  liie  Court  Fees 
Act,  and  require  no  stamp. 

If  made  in  writing,  howeveri  they 
should  bear  a  stamp. 

(I)  An  appeal  lies  from  this  order. 
Sec.  588. 

(jn)  The  period,  during  which  a 
oase  la  going  through  this  stagey  is 
saved  by  the  Limitation  Act  S.  15. 

(n)  This  para,  does  not  apply  to 
Af  ofussil  Small  Cause  Courts. 

(o)  The  Calcutta  High  Court  ob- 
serve  that  they  are  very  fre- 
quently called  upon  to  pass  orders 
npon  applications  made  under  sec. 
23  by  District  Courts  for  leave 


to  proceed  with  the  trial  of  suits  for 
property  situate  within  the  limits 
of  different  districts,  and  also  upon 
applications,  chiefly  from  Courts  of 
Small  Causes,  for  orders  to  be  made 
under  section  4,  XXIII.  1861, 
(replaced  by  Section  21.  QuoBre^ 
These  latter  applications  are  no 
longer  required  save  from  parties 
themselves  ?) 

These  applications,  in  a  great 
number  of  instances,  have  not  been 
accompanied  by  any  sufficient 
statement  of  the  facts  of  the  case, 
and  it  seems  to  have  been  the  com- 
mon belief  that  such  applications, 
and  the  orders  of  the  High  Court 
to  be  made  upon  them,  are  mere 
matters  of  form.  Bat  the  Con* 
trolling  power  entrusted  to  the 
High  Court  by  the  sections  above 
mentioned  is  meant  to  be  really 
exercised,  and  it  cannot  be  exer- 
cised without  sufficient  materials. 

The  Court  therefore  find  it 
necessary  to  direct  that  in  all  ap- 
plications under  Sec.  23,  the 
facts  shall  be  fullv  set  forth,  t,  e., 
the  names  and  residences  of  all  the 
parties,  and  the  nature  and  value 
of  the  different  portions  of  the  pro- 
perty in  dispute,  which  are  situ- 
ated in  various  jurisdictions  ;  and 

'  that,  when  any  of  the  defendants 
reside  beyond  the  local  jurisdic- 
tion of  the  court  in  which  the  suit 
has  been  commenced,  it  shall  ap- 
pear that  such  defendants  havehad 
an  opportunity  of  showing  cause. 

This  must  not  be  taken  as  entitling 
defendants  in  cases  referred  under 
Sec.  23,  to  show  cause  by  reason 
of  the  property  in  the  suit  being 
situated  in  difierent  districts,  when 
none  of  the  defendants  reside  be- 
yond the  jurisdiction  of  the  court 
in  which  the  suit  is  instituted. 
17.0.0.  C.E.O.P.  p.  22. 
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CHAPTER  III. 

Of  Parties  and  their  Appearances,  Applications 
AND  Acts. 

M,  26.    All  persons  may  be  (a)  joined  as  plaintiffs  in 
•  S.  1 1  n.  (c).  whom  the*right(&)  to  any  relief  claimed 

joi^SrrpllttffT^        «  *n«ged  to  exist  whether  jointly,  se- 
verally,  or  m  the  altemative,(c)  inres- 
tSa.  3 J,  867.    p^^^.  ^f  ^j^^  same(rf)  causef  of  action.  And  judgment  may  be 
given  for  such  one  or  more  of  the  plaintiffs  as  may  be  found 
to  be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be 
entitled  to  without  any  amendment.    But  the  defendant, 
though  unsuccessful,  shall  be  entitled  to  hisj  costs  occasioned 
tSfl.17,  n.  (d),    by  so  joiningj  any  person  who  is  not  found  entitled  to  relief, 
unless  the  Court  in  disposing  of  the  costs  of  the  suit  other- 
wise directs,  (e) 
M,  27.    Where  a  suit  has  been  instituted  in  the  name  of 
the  wrong  person  as  plaintiff,  or 
Court  may  Bubetituto  op    where  it  is  doubtful  whether  it  has 
^s^!^^^'  or  to  plain-    y^^^^  instituted  in  the  name  of  the 
right  plaintiff,  the  Court  may,  if 
satisfied  that  the  suit  has  been  so  commenced  through  a 
bondjide  mistake,  and  that  it  is  necessary  for  the  determi- 
nation of  the  real  matter  in  dispute  ao  to  do,  order  any 
other  person  or  persons  to  be  substituted  or  added  as  plain- 
tiff or  plaintiffs  upon  such  terms  as  the  Court  thinks  just. 
HH^  28.    All  persons  may  be  joined  as  defendants  agednst 
whom  the  right  to  any  relief  is 
jotaSTdefl^Lir^  alleged  to  e^t,  whether  jointly, 

severally,    or  m  the    alternative, 
in  respect  of  the  same  mattter.    And  judgment  may  be 

fiven  against  such  one  or  more  of  the  defendants  as  ma^ 
e  found  to  be  liable,  according  to  their  respective  liabih- 
ties,  without  any  amendment 

M,  29.    The  plaintiff  may,  at  his  option  Join  as  parties  to 
the  same  suit  all  or  any  of  the  per- 
o/i2S^"Jt^"  "^"^    sonsseveraUy.or  jointly  and  seve- 
rally,  liable  on  any  one  contract,  (/) 
including  parties,  to  bills  of  exchange,  {g)  hundis  and  pro- 
missory notes.  (A)  (t) 

M.  30.    Where  there  are  numerous  parties  having  the 
One  partv  sue  or  defend    sanae  interest  in  one  suit,  one  or 
on  behalf  5  all  in  aame    more  of  such  parties  may,  with  the 
*^*®'^®^  permission  of  the  Court,  sue  or  be 

sued,  or  may  defend  m  such  suit,  on  behalf  of  all  parties 
so  interested.    But  the  Court  shall  in  such  case  give,  at 
the  plaintiff's  expense,  notice  of  the  institution  of  the 
§  Sb.  75—77,     suit  of  all  such  parties  either  by  personal  flervice§  or  (if 
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CHAPTER  III. 

Persona  conjuneta  cequiparaittr  interesse  propria. 

Mnet  of  the  Sections  in  this  Chapter  are  taken  with  some  modifications  from  the 
orders  framed  under  the  Supreme  Court  of  Judicature  Act,  1875.  They  deal  with  the 
joinder  of  partiesy  and  are  ill  permissive  not  obligatory ;  no  suit  will  fall  by  reason  of 
misjoinder  Courts  however  imder  s.  68  (fj  can  reject,  or  return  a  plaint,  when  they  con- 
sider  parties  have  not  been  included,  who  should  have  been  joined.  Joinder  of  distinct 
causes  of  action  is  quite  different  from  joinder  of  parties,  and  is  dealt  with  in  Chap.  IV. 

One  oi  a  body  of  plaintiffs  or  defendants  may  with  the  Court's  permission  sue  or  defend 
on  behalf  of  the  rest.  The  Court  has  also  a  power  given  it  to  dismiss  and  add  parties. 
Objections  on  the  ground  of  non-joinder  or  misjoinder  must  always  be  taken  before  the 
first  hearing.  The  closing  sections  provide  for  plaintifib  and  defendants  appearing  by  proxy 
in  Court,  and  for  revoking  such  proxy  when  it  may  seem  expedient  to  them. 

The  Calcutta  High  Court  in  their  U.  C.  O.  p.  1.  write  thus  about  misjoinder  of  parties. 
It  should  appear  in  the  plaint  that  the  persons,  if  more  than  one,  who  sue  together  as 
plaintiffs,  ou  jointly,  as  a  whole,  and  not  some  of  them  only,  have  the  right,  which  it  is 
the  object  of  the  suit  to  vindicate.  If  all  the  persons  jointly  entitled  to  the  light  which, 
according  to  the  plaint,  has  been  infringed,  cannot  be  got  to  sue  together,  this  fact  should 
be  stated  in  tiie  plaint,  together  with  the  grotmds  of  refusal,  if  known,  and  those  who 
refuse  to  sue  should  be  made  parties  defendant.  But  the  plaint  should  distinguish  the 
defendants  against  whom  relief  is  sought  from  the  others,  and  should  specify  the  nature 
of  the  reHef  sought  against  each  of  the  former,  when  it  is  not  the  same  against  alL 

Again,  it  should  appear  in  the  plaint  that  the  cause  of  action  of  which  the  plaintiff 
complains  is  attributable  in  a  greater  or  less  degree  to  all  the  defendants  against  whom 
relief  is  asked,  or  to  those  whom  they  represent.  If  the  cause  for  suiug  one  defendant  is 
essentially  different  from  that  for  suing  another,  the  plaint  is  bad  for  multifariousness^ 
and  i^oold  be  returned  to  the  plaintiff  for  amendment. 


(a)  The  rights  and  interests  how- 
ever of  such  co-plaintiffs  must  be 
consistent  with  each  other,  aris- 
ing ont  of  the  same  state  ofoir- 
ciunstances  and  supported  upon 
grounds  not  incompatible. 

(h)  The  right  mnst  be  one,  which 
gives  a  light  to  sne  :  a  man  may 
have  an  interest  in  a  thing,  and 
yet  have  no  right  to  institute 
a  suit  concerning  it. 

(e)    As  principal  or  agents,  &o,  &o, 

(d)  For  joinder  of  causes  of  action 
see  Ss.  31,  44  &  45. 

(e)  Should  a  person  whose  inter- 
ests are  identical  refuse  to  join 
as  a  plaintiff,  he  may  be  made  a 
defendant. 

Ja^oda/inbar  Dasi  v.  Ha/ran  Chandar 
BaU,  8.  W.  B,  X  109, 

Courts  can  at  their  discretion 
reject  or  return  for  amendment 
plaints  in  which  parties,  who 
ought  to  be  joined,  have  not  sued 
or  been  joined  together  in  the 
suit  sec.  58. 


(f)  An  agreement  enforceable  by 
law  is  a  contract  Act  IX.  of  1872, 
8.2. 

(g)  Includes  a  hundi  and  every 
other  instrument  (except  acheque^ 
whereby  a  person  is  ordered  to 
pay  to  another  a  specified  sum 
of  money  Act  XVIIL,  1869,  S.  (3). 

(K)  Includes  every  instrument  where- 
by the  maker  engages  absolutely 
to  pay  a  specified  sum  of  money 
at  a  time  therein  limited,  or  on 
demand,  or  at  sight  ih,  (25). 

(0  With  this  section  should  be  read 
sections  42 — 44  of  the  Indian 
Contract  Act,  in  which  will  appear 
the  effect   on  a  joint  contract  of 

(1)  devolution  of  joint  h'abilitieSy 

(2)  release  of  one  joint  promissor. 
By  S.  48  any  one  of  joint  promis- 
sors  may  be  compelled  to  perform 
a  promise. 

(f)  In  Kelly  Y.  Hanhn  B.  L  B.  X, 
app.  28;  the  plaintiff  sued,  as  en- 
dorsee of  a  promissory  note,  made 
by  the  defendant  in  favour  of  one 
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from  the  number  of  parties  or  any  other  cause  such  service 
is  not  reasonably  practicable),  than  by  public  advertise- 
ment,  as  the  Court  in  each  case  may  direct 

M^  31.     No  suit  shall  be  defeated  by  reason  of  the  mis- 
joinderof  parties,andthe  Court  may 

f  ^"^*  oi^dw  ^  ^  ^"^^^    ^  ^^^^  ^"^*  ^^  ^**^  *^®  matter  in 
o  xmsjorn  er.  Controversy  so  far  as  regards  the 

rights  and  interests  of  the  parties  actually  before  it. 

Nothing  in  this  section  shall  be  deemed  to  enable  plain 
+S  17  n.(d).    tiffs  to  join  in  respect  of  distinct  causesf  of  action  (e) 

Ml  32.    (73)  The  Court  may,  on  or  before  the  first  hear- 
ing, upon  the  application^  of  either 
ta20iL(k).     ^j^^^^y   ^^^°^  **'    party,  and  on  such  terms  as  the 
^^^"^^  Court  thinks  just,  order  that  the 

name  of  any  party,  whether  as  plaintiff  or  as  defendant, 
improperly  joined,  be  struck  out ; 

and  the  Court  may  at  any  time,  either  upon  or  without 
such  application,'  and  on  such  terms  as  the  Court  thinks 
just,  order  that  any  plaintiff  be  made  a  defendant,  or  that 
any  defendant  be  made  a  plaintiff,  and  that  the  name  of  any 
person  who  ought  to  have  been  joined  whether  as  plaintiff 
or  defendant,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  questions  involved 
m  the  suit,  be  added.  (A) 

No  person  shall  be  added  as  a 
No  one  to  be  added  aa    plaintiff,  or  as  the  next  friend  of  a 

fe^thLc^r^  ^"^    P^i^tiff>  without  his  own  consent 

thereto. 

Any  person  on  whose  behalf  a  suit  is  instituted   or 

tSt20a(^).      Partiea  to  Buitfl  instituted    defended  under  section  30  mayt 

or  defended  under  section    apply  to  the  Court  to  be  made  a 

^'  party  to  such  suit. 

All  parties  whose  names  are  so  added  as  defendants  shall 
be  served  with  a  summons  in  man- 
§Ss.  72,  fto.       I>e^dantB  added  to  be    jj^er   hereinafter§   mentioned,    and 
*^^^  (subject  to  the  provisions  of  the 

Indian  Limitation  Act,  section  22)  the  proceedings  as 
against  them  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  summons. 

The  Court  may  give  the  conduct  of  the  suit  to  such  plain« 
Conduct  of  suits.  ^^  ^  it  deems  proper. 

M,  33.    Where  a  defendant  is  added,  the  plaint,  if  pre- 

Where  defendant  added,    ^jously  filed,  shall,  unless  the  Court 

plaintiff  to  amend.  direct  otherwise,  be  amended  in  such 

manner  as  may  be  necessaiy,  and  an 

amended  copy  of  the  summons  shall  be  fierved§  on  the  new 

defendant  and  the  original  defendants. 
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Lane,  who  endorsed  it  to  the 
plaintiff.  The  promissory  note 
was  given  to  I^ne  pending  his 
insolvencj,  that  is  to  say,  hetween 
the  dates  of  his  ohtainiDg  his 
personal  and  final  discharge.  Held 
that  the  Official  Assignee  had 
a  right  to  intervene  in  this  matter 
in  some  shape  or  other,  and  pre- 
vent the  money  being  lost  to  the 
estate  of  the  insolvent.  The  qnes- 
tion  was  in  what  form  should  he 
intervene?  The  case  was  even- 
tually decided  otherwise,  but  Mac- 
Pherson  J.  considered  the  Court 
would  have  been  justified  in  add- 
ing him  as  a  defendant. 

(h)  Suits  for  partition,  declaration  of 
right  in  order  to  a  butwara,  con- 
tribution, redemption,  foreclosure, 
administration  of  property,  disso- 
lution and  winding  up  of  partner- 
ship, and  the  like,  cannot  be  pro- 
perly disposed  of  unless  all  per- 
sona interested  in  the  matter  are 
before  the  Court ;  and  the  princi- 
pal object  of  sec.  32  is  to  enable 
the  Court  to  add  necessary  parties 
in  such  suits  as  these,  when  it  dis- 
covers that  any  have  been  omit* 
ted  b^  the  plaintiff.  It  does  not, 
however,  empower  the  Court  to 
admit  interveners,  on  their  own 
application,  as  is  so  ofben  done  in 
orainary  suits,  without  the  neces- 
sity for  their  presence  being  |)rtm<£ 
fade  established.  U.  0.  0.  0.  H. 
0.,p.  a 

A.  Conrt  may  still,  if  necessary,  add 
parties  even  after  a  decree  has 
been  made  whereby  a  suit  has 
been  referred  to  Commissioner's 
office  to  have  accounts  taken 
and  property  sold.  V<ikatchcmd 
Lakhmi  Ohand  v.  Adm.  Oen,.  Bom. 
E,  a  B.  VIII,  96. 

In  the  case  Arunachelkb  Tetoar  v. 
VancatasarrU  Naik  M.  R.  0. 1872, 
p.  123,  plaintiffs,  members  of  a 
PagodaCommittee,  sued  A.,  B.  and 
C.  for  recovery  of  certain  moneys. 
A.  and  B.  had  agreed  to  collect 
eubscript^ons  for  the  temple,  and 


pay  in  Bs.  130  a  month  irrespec- 
tive of  collection.  They  fiuled  to 
do  this;  and  on  being  called  to 
account,  said  they  had  paid  most 
of  the  money  to  C.  the  then  ma- 
nager of  the  temple.  The  Court 
decreed  against  the  third  defen- 
dant alone.  The  Court  of  appeal 
was  held  to  have  wrongly  upset 
this  decision  on  the  ground  of 
multifariousness. 

Where  a  landlord  sued  to  eject  hia 
tenant,  and  other  persons  set- 
ting up  a  title  adverse  to  the  land- 
lord are,  at  their  own  request,  made 
parties  under  sec.  32,  these  per- 
sons cannot,  by  introducing  them- 
selves as  parties,change  the  nature 
of  litigation  between  the  land- 
lord and  his  alleged  tenant ;  but 
to  establish  their  superior  title, 
otherwise  than  through  the  tea  an  t, 
they  must  bring  a  separate  suit. 

Oonubin  Hanmantrao  v.  Horo  Qcmesh^ 
Bom.  H,  0.  X.  429. 

An  appeal  lies  from  orders  under  this 
section,  sec.  588, 

The  N.-W.  High  Court  C.  O.  3. 
1876,  points  out  that  the  amend- 
ment should  be  made  in  the  plaint 
at  once.  The  Judge  should  attest 
it  with  his  own  signature,  sec.  53. 

See  also  Bom»  0.  0.,  p,  1. 
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M^  34.    All  objections  for  want  of  parties,  or  for  joinder 
Time  for  taking  objec-    ^^  parties  who  have  no  interest  in 
tion»  as  to  non-joinder  or    the  suit,  or  for   misjoinder  as  co- 
misjoinder  of  parties.  plaintife  or  co-defendants,  shall  be 

taken  at  the  earliest  possible  opportunity,  and  in  all  cases 
before  the  first  hearing ;  and  any  such  objection  not  so 
taken   shall  be    deemed  to  have  been  waived  by  the 
defendant. 
M^  35.    (115)  When  there  are  more  plainti£&  than  one, 

E^hofrseveralplaintiife  ^y^^?  ^J^^^  of  them  may  be 
or  defendants  may  autho-  autnonzeu  by  any  otner  ot  them  to 
rize  any  other  to  appear,  &c.,  appear,  plead,  or  act  for  such  other 
^^^  ^^^  in  any  proceeding  under  this  Code : 

and  in  like  manner  when  there  are  more  defendants  than 
one,  any  one  or  more  of  therd  may  be  authorized  by  any 
other  of  them  to  appear,  plead,  or  act  for  such  other  m  any 
Buch  proceeding. 

The  authority  shall  be  in  writing,  (I)  signed  by  the  party 
Authority  to  be  in  writiog,    giving   it,   and  shall  be  filed   in 
signed  and  filed,  CourL 

Recognized  Agents  and  Pleaders. 

M.  36.    (17)  Any  appearance,  application,  or  act  in  or  to 
any  Court,  required  or  authorized 
AppearanoM,  &c,  may  be    ty  law  to  be  made  or  done  by  a  party 
^^^by  ^LJ^^^^       ^  *  suit  or  {m)  appeal  in  such  G)urt, 
may,  except   when   otherwise    ex- 
pressly provided  by  any  law  for  the  time  being  in  force,  be 
made  or  done  bv  the  partv  in  person,  or  by  his*  recoff- 
•S.  87.         nized  agent,  or  by  af  pleader  duly  appointed  to  act  on  his 
t3-8».         behalf:  (n) 

Provided  that  anv  such  appearance  shall  be  made  by  the 
party  in  person  if  the  Court  so  direct. 

y^    37.    (17)    The  recognized   agents   of  parties   by 

whom  such   appearances,  applica- 
RecQgniBed  agents.  ^^^^^  ^^  ^^    ^^^y   j,^    ^^^   ^^ 

done  are — 
JS.  35  n,  (Z).        (a)  persons  holding  generalj  powers  of  attorney  from 
Persons  holding  powers     Potties    not  resident    within  the 

of   attorney   from   parties     local  limits   of  the  jurisdiction  of 

out  of  jurisdiction.  ^h^  c^^rt  within  which  limits  the 

appearance,  application,  or  act  is  made  or  done,  authoriz- 
ing them  to  make  and  do  such  appearance,  applications^ 
and  acts  on  behalf  of  such  parties;  {o\ 
(b)  mukhtars  duly  certificated  under  any  law  (p)  for  the 

tCertifioatedmukhtars,      *^^.  }^^^    ^^  ^;?«;t  ^^  ^^^^{f^S 
special    powers  of  attorney  autho- 
rizing them  to  do,  on  behalf  of  their  principals;  such  acta 
as  may  legally  be  done  \>y  mukhtars; 
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(I)  This  is  nowhere  provided  for 
in  the  Court  Fees  Act,  bat  falls 
within  the  definition  of  power  of 
attorney  in  Act  XVII1.1859,  sec.  3 
(24).  This  includes  every  instru- 
ment empowering  a  person  to  act 
in  the  stead  of  the  person  executing 
it.  If  it  be  drawn  up  for  acting 
in  one  suit,  and  the  suDject-matter 
of  the  suit  does  not  exceed  Bs.  500, 
it  should  bear*a  one  rupee  stamp : 
if  it  does  exceed,  the  stamp  should 
be  two  rupees.  If  it  be  drawn  up 
in  general  terms,  then  it  should  be 
on  paper  engrossed  with  an  eight 
rupee  stamp* 

(m)  A  Barrister  cannot  file  an  ap- 
peal on  the  appeUate  side  of  the 
Calcutta  High  Court,  BamTarah 
Barrik  ▼,  8%dh68hri  Dasi  8.  W.  B. 

xrrr,60. 

(n)  The  Panjab  Chief  Court  have 
held  that  a  pleader  is  competent 
to  make  an  oner  to  be  bound  under 
8ec«  9y  Indian  Oaths'  Act.  This 
section  will  not  empower  pleaders 
thus  appointed  to  submit  a  case 
to  arbitration  unless  such  power 
be  expressly  given  in  this  writing. 
(sec.  506). 

It  should  be  borne  in  mind  that 
when  a  pleader  in  the  conduct  of 
a  suit  makes  admissions  on  behalf 
of  his  clientythe  client  is  bound  by 
8uchadmissioDS«  Berkelay  v.  Musst. 
ChituT  Koer  N.-W.  P.  1873,  p.  2. 

(o)  Where  a  defendant,  on  behcdf  of 
her  minor  son,  gave  to  S.  M.  a 
power  of  attorney  by  which  she 
authorized  8.  M.  ^*for  her  and 
in  her  name  and  on  her  behalf 
to  appear  in,  or  sue  or  defend 
any  suit,  app^  or  special  appeal, 
and  to  act  in  all  such  proceed- 
ings in  any  way  in  which  she 
mighty  if  present,  be  permitted 
or  dJled  on  to  act  f' 

Held  that  the  above  power  did  not 
authorize  S.  M.  to  enter  into  a 
special  agreement  with  a  vakil, 
nnder  which  the  vakil  (in  an 
appeal  wbicb  he  was  employed 


to  conduct  for  the  defendant  on 
behalf  of  her  minor  son)  was 
to  receive  for  his  services  a  mini- 
mum reward  of  Bs.  4,000,  and, 
in  case  of  success,  a  reward  pro- 
portional to  the  amount  awarded 
by  the  appellate  Court 

Boo  Sdheb  v.  KamaXja  Bai  ^c,  Bomi 

H.  0.  B.  X,  26. 

(p)  Act  XX  of  1865,  amended  by 
Act  XXIX  of  1865.  This  Act  was 
extended  to  the  N.-W.  P.  by  Act 
IX  of  1866,  to  Panjab  on  27  Feb. 
1866,  and  Oudh,  11  AprU  1867.  It 
took  effect  in  Bengal  in  January 
1866,  but  has  not  been  extended 
to  any  provinces  other  than  those 
specified  above. 
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♦Ss.  17  n.  (e).        (c)  persons  carrying  on  trade*  or  business  (y)  for  and  in 
Persons  carrying  on  trade    the  names  of  parties  not  resident 
or  business  for  parties  out    within  the  local  limits  of  the  juris- 
of  jurisdictioii,  diction  of  the  Court  within  which 

limits  the  appearance,  application,  or  act  is  made  or  done, 
in  matters  connected  witn  such  trade  or  business  only, 
where  no  other  agent  is  expressly  authorized  to  make  and 
do  such  appearances,  applications,  and  acts.(r) 

Nothing  in  the  former  part  of  this  section  applies  to  the 
Recognised    agents    in    territories  now  administered  respec- 
Panjab,  Oudh  and  Central    tively  by  the  Lieutenant-Oovemor 
PtoTincee.  of  the  Panjab,  and  the  Chief  Com- 

missioners of  Oudh  and  the  Central  Provinces;  but  in 
those  territories  the  recognized  agents  of  parties  by  whom 
such  appearances,  applications,  and  acts  may  be  made  and 
done  shall  be  such  persons  as  the  local  Government  may 
from  time  to  time,  by  notification  in  the  official  Gazette, 
declare  in  this  behafr.  {s) 

M,  38.    (17)  Processes  served  on  the  recognized  agent 
of  a  party  to  a  suit  or  appeal  shall 
c<5^~.2nr*^"""    be  «  effectual  as  if  the  case  had 
been  served  on  the  party  in  person, 
unless  the  Court  otherwise  directs. 
fSs.  64,  &c        The  provisions  of  this  Code  for  thef  service  of  process 
on  a  suit  shall  apply  to  the  service  of  process  on  his  recog- 
nized agent  (t). 

ML  39.    (16)  The  appointment  of  a  pleader  to  make  or 
Appointment  of  pleader,     ^o  any  appearance  application,  or 
^'^  '^  act  as  aforesaid,  shall  be  in  wnt- 

}S.  35  n.  (/).     ing(tt),  and  such  appointment  J  shall  be  filed  in  Court 

When  so  filed,  it  shall  be  considered  to  be  in  force  until 
revoked  with  the  leave  of  the  Court,  by  a  writing  signed 
by  the  client  and  filed  in  Court,  or  until  the  client  or  the 
pleader  dies,  or  all  proceedings  in  the  suit  are  ended  so  far 
as  regards  the  client. 

No  Advocate  of  any  High  Court  established  by  Royal 
Charter  shall  be  required  to  present  any  document  empower- 
ing him  to  act.(t;) 

lll^i  40  (8)  Processes  served  on  the  pleader  of  any  party, 
g^      .  .        or  left  at  the  office   or   ordinary 

der.  ^^  process  on  p  ea^  residence  of  such  pleader,  rela- 
tive to  a  suit  or  appeal,  and 
whether  the  same  be  for  personal  appearance  of  the  party 
aTj— 1  ^'  ^^^'  ^^^  ^  presumed§  to  be  duly  communicated 
and  made  known  to  the  party  whom  the  pleader  represents; 
and,  unless  the  Court  otherwise  directs,  shall  be  as 
effectual  for  all  purposes  in  relation  to  the  suit  or  appeal, 
as  if  the  same  had  been  given  to,  or  served  oa  the  party  in 
person. 
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(q)  Tn  Lachmipat  Dogore  wnd  8hib 
Nwa^an  Mandal,  Eyde  L  97,  it 
WB8  held  that  this  applied  to  per- 
sons carryiDg  on  business  only  for 
absent  persons,  and  not  to  those 
carrying  on  business  for  them- 
selves and  absent  persons. 

The  ^nnim  of  a  firm  which  has 
ceased  to  carry  on  basiness,  who 
is  engaged  in  collecting  the  assets 
of  snch  firm  and  otherwise  wind- 
ing np  its  affairs,  is  a  recognised 
agent  of  the  owner  of  snch  firm 
-within  the  meaning  of  sec.  87.  H. 
H.  Takai  Maharaja  Holkar  v.  Pi» 
tamhardass  Naranjif  Bom,  H,  C« 
E,  IX,  42T. 

(r)  Recognized  agents  should  not 
appear  on  a  plaint  as  plaintiJQF,  for 
the  plaint  should  be  in  the  plain- 
tiff's name,  suing  through  his  re- 
cognized agent  (or  with  agent's 
name  in  aJtemative)  Oarter  ▼. 
Misri  Lai,  N.-W.  P.  1870  p. 
179 ;  see  also  Mokha  HaraJcraj 
Joshi^  Sfc.  V.  Biaheshw  Daa,  B.  L, 
B.  V.  Ajpp.  11.  Lola  Manohar  Das 
and  Kishan  Dhyai  N.-W,  P.  1871, 
175. 

(«)  In  the  Panjab  the  following 
proviso  is  added.  "  provided  that 
any  Court  may,  at  its  discretion, 
permit  such  applications  and  ap- 
pearances to  be  made  by  persons 
(other  than  qualified  pleaders 
and  mukhtars)  specially  autho- 
rized by*  parties  to  appear  and 
act  on  their  behalf  in  any  par^ 
tlcularauit,  provided  such  persons 
are  agents  authorized  for  the 
occasion  only,  and  not  practi- 
tioners  acting  in  evasion  of  the 
law,  regulating  the  admission 
and  enrolment  of  pleaders  and 
inokhtars. 

(0  Sec,  74  makes  a  special  provision 
for  service  in  suits  relating  to 
partnership  transactions  or  action- 
able wrongs,  in  respect  of  whidh 
TeHef  is  d^imable  icom  tbe  firm. 

(u)  Should  bear  an  eight  anna,  or 
two  xtipee  Court  fees  stamp 
according  as  the  sul)Ject-matter 


of  the  suit  lies  before  any  Civil  or 
High'.Court. 

(v)  The  Calcutta  and  North-Western 
Provinces  High  i^ourts  lay  down 
the  following  rule  for  observance 
in  all  Civil  Courts  subject  to  their 
control : — 

With  the  permission  of  the  presid- 
ing Judge,  any  advocate  or  plead- 
er may  address  the  Court  in 
English,  when  any  one  of  the 
pleaders  on  the  opposite  side  is 
acquainted  with  that  language, 
or  whenever  the  senior  of  such 
pleaders  or  his  client  consents  to 
this  being  done.  (0.  0.  1869, 
No,  4.  March  Ibth), 

(w)  The  agent  is  responsible  for 
the  authenticity  of  the  signature. 
Maharajah  of  Bardwan  8,  W,  E. 
VII.  475. 
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in.  41.    (60)  Besides  the  recognized  agents  described  in 

A«entto-«ceiTe  prooe«.         Section  37.  any  person  residing  with- 
-  *^  in  the  jurisdiction  of  the  Court  may 

be  appointed  an  agent  to  accept  service  of  process. 
•S.85  n.  (w),       (51)  Such  appointment  may  be*  special  or  general,  and 
S^.  fr  iV.*       His  appointment  to  be    stall  be  made  by  an  instrument  in 
t  Sec.  89.      p  writing  and  to  be  filed    writing  signedf  by  the  principal  (w) 
"^  ^**^  and  such  instrument,  or,  if  the  ap- 

pointment be  general,  a  duly  attested  copy  thereof,  shall  be 
filed  in  Court 


CHAPTER  IV, 
Of  the  Frame  of  the  Suit. 

lyi.  42.  Every  suit  shall,  as  far  as  practicable,  be  so  framed 

o  .^ ,      .   .    , ,       as  to  aflford  ground  for  a  final  deci- 

Suit  kow  to  be  framed.  .  ?,  •!.•.•       i»        ^ 

sion  upon  the  subjects  m  dispute, 

and  so  to  prevent  further  litigation  concerning  them.  (a). 

lyi,  43  (7)  Every  suit  shall  include  the  whole  of  the  claim 

arising  out  of  the  cause  of  action; 

^^Bmt  to  include  the  whole     but  a  plaintiff  may  relinquish  any 

portion  of   his  claim  in    order  to 

bring  the  suit  within  the  jurisdiction  of  any  Court 

Ifaplaintiff  omit  to  sue  for,  or  intentionally  relinquish,  any 
portion  of  his  claim,  he  shall  not 
^^niahment  of  part     afterwards   sue  for  the  portion  so 
omitted  or  relinquished,  (b) 
A  person  entitled  to  more  than  one  remedy  in  respect 
^    of  the  same  claim  may  sue  for  aU  or 
«^^m*^*""'''    anyofWsremediesjbutif  he  omits 
f  except  with  the  leave  of  the  Court 
obtained  before  the  first  nearing)  to  sue  for  any  of  such  reme- 
dies, he  shall  not  afterwards  sue  for  the  remedy  so  omitted. 

Illustration. 

a  lets  a  house  to  6  at  a  yearly  rent  of  Bs.  1,200.  The  rent  for  the  whole 
of  the  years  1874  and  1875  is  due  and  unpaid.  A  sues  B  only  for  the  rent 
due  for  1875.    A  shall  not  afterwards  sue  B  for  the  rent  due  for  1876. 

Nl^  44.   (10)  Bule  a, — ^No  cause  of  action  shall,  unless  with 

Only  certain  chums  to    *te  leave  of  the  Court,  be  joined 

be  joined  with  suit  for    with  a  suit  for  the  recovery  of  im- 

recovery  of  land.  moveable  property,  or   to  obtain  a 

declaration  of  title  to  immoveable  property,  except — 

{a)  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
in  respect  of  the  propertv  claimed, 
%Ct  Chap.  VI,       (6)  damages  for  breach  of  any  contractj  under  which  the 
IX.  1872.      property  or  any  part  thereof  are  or  is  held,  and  (c) 

(c)  claim  by  a  mortgagee  to  enforce  any  of  his  remedies 
under  the  mortgage. 
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CHAPTER  IV. 

Interest  repMicoe  lU  sit  finis  litium. 

ThiB  ehorfc  chapter  is  confined  to  the  framing  of  a  suit.  Given  the  cause  of  action,  a 
plaintiff  at  his  own  risk  omits  any  portion  of  the  claim  arising  out  of  it  or  any  one  of  seye- 
Tal  remedies  which  may  accrue  to  him  out  of  that  claim.  Omit  either  a  portion  of  his 
claim  or  one  or  more  remedies  he  may,  but  the  former  will  be  gone ;  the  latter  he  can  only 
recover,  if  he  have  obtained  the  Court's  consent  prior  to  the  first  hearing  for  ihe  omission. 
With  liie  recovery  of  lajid,  meme  prq/Us,  arrears  of  rent  arising  from  the  land  claimed, 
damages  for  breach  of  contract  under  which  ihe  land  is  held,  and  claims  by  a  mortgagee 
to  enioroe  any  remedies  under  his  mortgage  may  be  added,  but  as  a  rule  no  other  cause  of 
action.  Plaintifib  are  allowed  to  join  causes  of;action,  and  it  is  left  for  the  Courts  to  decide 
whether  they  should  be  heard  together  or  separately. 


(a)  Penalty  for  not  following  this 
mle  is  rejection  or  retnrn  of  plaint 
8.  53.  All  grounds  npon  which  a 
suit  is  based  and  which  exist  when 
the  suit  is  brought  should  be  in- 
cluded. Abhiram  Das  v.  Srkam 
Das  Ac  ;B,L.B.V1U,  421. 

In  a  suit  for  redemption*  of  land, 
without  specification  of  details, 
should  be  included  a  claim  for  res- 
toration of  all  accretions  and  im- 
prevements  (if  any)  which  it  may 
have  received  while  in  the  hands 
of  the  mortgagee. 

JBaksTivram  Qangaram  v.  Da/rku  Jvka» 
ram. 

Bom.  B.  0.  B.  369. 

(b)  Thus  a  mortgagor,  alleging  the 
mortgagee  had  been  overpaid,  sued 
to  redeem  mortgaged  lands,  but  did 
not  claim  overpayments.  He  was 
held  to  be  barred  from  recovering 

.the latter.  Barmatan  Das  v.  OovxTid 
Das  H.  G.  Bep.  Agra  11.  Similarly 
in  NUmoney  S.  Deo  v.  Ishur  0.  QliO' 
8al8.W.B.,IX,l2l.  A. complain- 
ed  he  had  been  induced  to  take 
a  patni  land  at  a  yearly  rent  on 
fraudulent  and  false  representation 
as  to  lands  alleged  to  be,  but  not 
contained  in  it.     He  sued  for— 

(1)  Part  of  consideration   money 

(2)  Proportional  part  of  rents. 

(3)  Future  abatement  of  rents  in 
proportion  to  lands  alleged  not  to 
exist.  He  omitted  to  sue  for  and 
was  held  to  be  barred  firom  rent 
paid  under  the  pattah  after  the 
first  suit 


/  Jamna  Dasee  Ohowdhrani  v.  Jamna 
Soondree  Dasee  Chowdhrani,  8.  W. 
B.  II,  148,  in  which  plaintiff,  after 
obtaining  a  decree  for  an  es- 
tate situate  within  limits  of  Raj- 
shahye  in  the  Rajshahye  Court, 
sued  at  Nuddea  for  a  second  estate 
within  limits  of  Naddea  under  the 
sapie  claim  and  against  same  de- 
fendant is  a  similar  case. 

In  Madad  Ali  Khan  v.  Saltm  Ahmad 
Eha^N.'W.  Provinces,  1872,142, 
a  plaintiff  having  sued  for  damages 
against  one  of  several  persons  who 
had  joined  in  defaming  his  cha- 
racter, was  barred  in  a  similar  suit 
against  another  for  the  same  claim. 

A  plaintiff  will  gain  nothing  by  suing 
for  a  portion  of  his  claim  and  sta- 
ting at  the  same  time  that  he  does 
not  relinquish  the  rest,  but  means 
to  sue  for  it.  Musstrnidt  Sunder 
Bibi  V.  Khittoo  MuL^  N.-W.  Pro- 
vinces 1870,  90. 

But  to  sue  for  new  accretions  of  land 
after  a  former  suit  is  not  a  split- 
ting of  claims.  Pahlwan  Singh  v. 
Maha  Baja  Maheshetr  Bv»  Singh^ 
B.  L.  B.  IZ,  150.  Where  a 
plaintiff,  after  succeeding  in  set- 
ting aside  deeds  of  gifts  of  certain 
property  made  by  a  Hindu  widow, 
then  sued  to  set  aside  a  mort- 
gage on  a  portion  of  the  same 
property  made  by  the  same  wi- 
dow, the  Privy  Council  held  he 
was  not  barred  even  though  in 
the  first  suit  the  property  had 
been  described  as  under  mortgage 
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Bule  b, — No  claim  by  or  against  an  executor,  adminis- 

b      Affainut  trator,  or  heir  as  such,  shall  be 

toT.JZxZZ^^he^'    joined  with  claims  by  or  against 

mm  personally,  unless  the  last 
mentioned  claims  are  alleged  to  arise  with  reference  to  the 
estate  in  respect  of  which  the  plaintiff  or  defendant  sues 
or  is  sued  as  executor,  administrator,  or  heir. 

IM,  45.  (8),    Subject  to  the  rules  contained  in  section  44, 

.  .  the  plaintiff  may  unite  in  the  same 

•S 17.  n.  (d.)  cauaea'J)!  ac^I  ^''"'  ^  ^uit  Several  causes  of  action,*  and 

any  plaintiffs  having  causes  of  action 
against  the  same  defendant  or  defendants,  may  unite  such 
causes  of  action  in  the  same  suit. 

(9)     But  if  it  appear  to  the  Court  that  any  such  causes 

CourtmayorderBeparatioiL  of  action  cannot  be  conveniently  (a) 
tried  or  disposed  of  together,  the 
Court  may,  at  any  time  before  the  first  hearing,  of  its  own 
ta  2C,  a  (k.)  motion  or  on  the  applicationf  of  the  defendant,  order  sepa- 
rate trials  of  any  such  causes  of  action  to  be  had,  or  make 
such  other  order  as  may  be  necessary  or  expedient  for  the 
separate  disposal  thereof. 

When  causes  of  action*  are  united,  the  jurisdiction  (rf 
the  Court  as  regards  the  suit  shall  depend  on  the  amount 
or  value  of  the  aggregate  subject-matters  at  the  date  of 
instituting  the  suit,  whether  or  not  an  order  has  been  made 
under  the  second  paraCTaph  of  this  section. 

M.  46.    Any  defendant  alleging  that  the  plaintiff  has 

Defendant  may  apply  to  "^^^^^  "1  the  same  suit  several 
confine  suit.  causes*  of  action  which  cannot  be 

conveniently  disposed  of  in  one  suit, 
may  at  any  time  before  the  first  hearing,  or,  where  issues 
are  settled,  before  any  evidence  is  recorded,  apply  to  the 
Court  for  an  order  confining  the  suit  to  such  of  me  causes 
of  action*  as  may  be  conveniently  disposed  of  in  one  suit. 

M.  47.    If,  on  the  hearing  of  such  application,  it  appears 

Court  on  hearing  applica-  *^,  *H  ^^^^  *^**  ^^^  ^^»^  3^ 
tion  may  exclude  some  causes  ^ction*  are  such  as  cannot  all  be 
and  order  amendment,  conveniently  disposed  of  in  onesuit, 

.  •    the  Court  may  order  any  of  such 

causes  of  action*  to  be  excluded,  and  may  direct  the  plaint 
to  be  amended  accordingly,  and  may  make  such  order  as  to 
costs  as  may  be  just  (d). 

Every  amendment  made  under  this  section  shall  be  at- 
tested by  the  signature  of  the  Judge. 
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and  the  mortgagee's  name  men- 
tioned. 

Their  LordshipB,  in  reviewing  tiie 
case,  say  that  they  think  that  the 
tme  test  of  the  proper  application 
of  sea  7  (t.  e,  sec  43)  to  any  parti- 
cnlar  case  mnst  be  whether  there 
has  been  a  splitting  of  the  cause 
of  action  ;  and  it  is  therefore 
necessary  to  consider  what  in 
each  of  these  two  salts  was  the 
cause  of  action,  and  whether  the 
second  suit  can  be  said  to  have 
been  brought  npon  a  splitting  of 
that  canse  of  action. 

The  first  suit  was  broDght  against 
yarions  defendants,  to  impeach 
certain  alienations  made  by  the 
widow  and  mother  of  Dhnleep 
Singh.  They  were  alienations  by 
which  the  inheritance,  snl^'ect  to 
the  interests  of  those  persons, 
was  transferred  to  certain  foster- 
sons,  or  near  relations,  or  depen- 
dants of  the  two  ladies,  so  as  to 
esccladethe  remoter  heirs.  The 
suit  with  which  their  Lordships 
are  now  dealing  was  brought  to 
Bet  aside  and  impeach  a  mortgage 
which  had  been  granted  by  the 
ladies  to  the  respondent  in  this 
case  before  the  alienations  which 
were  the  subject  of  the  other  siiit. 
It  no  doubt  appears  in  the  des- 
cription of  theproperty,  which  was 
the  subject  of  the  first  suit,  that 
three  ot  the  Tillages  forming  part 
of  that  ]Mroperty  were  subject  to 
the  mortgage  now  in  question,  and 
tiie  name  of  the  mortgagee  is  men- 
tioned. But  it  appears  to  their 
Lordships  that  the  causes  of  action 
in  the  two  cases  were  essentially 
difiTerent;  in  the  one  case  the  wi- 
dows, assuming  an  absolute  power 
of  disposition,  had  granted  the 
inheritance  in  portions  of  the 
estnleto  the  defendants  in  the 
first  suit.  In  the  other  case,  the 
issue  was  whether  they  had  duly 
ezerdsed  the  limited  power  which 
belongs  to  a  Hindu  female,having 
a  Hindu  female's  right  of  inhen- 


tance  in  the  estate,  of  charging 
the  estate  for  certain  defined  pur* 
poses. 

The  only  ground  upon  which  it  can 
be  plausibly  contended  that  these 
two  claims  against  distinct  per- 
sons, and  of  a  very  distmct 
nature,  really  form  purts  of  one 
cause  of  action,  is  founded  upon 
the  circumstanoe  that  in  the  first 
suit  the  defendant  sued  for  the 
possession  of  the  lands ;  the  argu- 
ment bein^  that  these  mortgagees 
being  parties  t^en  in  possession, 
the  suit  for  possession  of  the  landa 
ought  to  have  contained  a  prayer 
for  setting  aside  the  mortgages. 
It  is,  however,  to  be  observ^  that 
the  suit,  though  in  form  a  suit  for 
the  possession,  was  not  properly 
brought,  and  could  not  properly 
be  brought  at  the  time  it  was  first 
instituted  for  that  purpose.  The 
pray^for  possession  was,  if  things 
had  remained  as  they  were  when 
the  suit  was  first  instituted,  one 
which  could  not  have  been  grant* 
ed.  But  the  substance  of  the  suit 
reallj^  was,  as  has  been  stated  in 
the  judgment  delivered  in  the 
other  case,  to  have  those  aliena- 
tions of  the  inheritance,  which,  if 
not  impeached,  would  have  been 
fatal  to  the  claim  of  the  plaintiff 
as  reversionary  heir,  set  aside  and 
declared  invalid.  That  object  was, 
as  their  Lordships  think,  perfectly 
distinct  from  that  which  is  Xke  ob- 
ject of  the  present  suit,  which  fa 
iso  have  these  mortgages  declared 
invalid  as  against  the  person  who 
has  in  the  former  suit  established 
his  title  to  the  possession  of  the 
estate  as  heir,  on  the  ground  that 
they  were  secarities  which  those 
who  granted  them  had  not  the 
power  to  grant  as  incumbrances 
npon  the  inheritance.  Maokaran 
Singh  v.  Nawaib  Mtihammai  Fm» 
Ali  Khan,  B.  L.  B.  X.  1. 

In  Balkrishm  BUhalr.Sari  Shankaf 
^0^  Bom.  a  0.  VIIL,  64,  ten  plain- 
tifls  suedfQr  a  sharo  of  lands  which 
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CHAPTER  V. 

Of  the  iNSTnuTiON  of  Suits. 

M,  48  (25)  Every  suit  shall  be  instituted  by  presenting 
Suits  to  be  commenced    a  plaint  to  the  Court  or  such  officer 
by  plaint.  as  it  appoints  in  this  behalf. 

•See.  p.  45.  H^  49  (26)  The  plaint*  (a)  must  be  distinctly  written  in 

^^■'■*'-         L«gu.ge<rf  plaint  the  ]ian^aget(*)of  the  Court;  pro- 

^^      ^  vided  that  if  such  language  is  not 

English^  the  plaint  may  (with  the  permission  of  the  Court) 

be  wri^n  in  English ;  but  in  such  case,  if  the  defendant  so 

require,  a  translation  of  the  plaint  into  the  language  of 

JSea.  p.  47.      he  Court  shall  be  filed  in  Court.}  (<?) 

«_.,..  Ma  60.    (26)  The  plaint  must 

tl^SfpSnt    "^  '"'"    contain  the  fbllowingparticulars:- 

(a)  the  name  of  the  Court  in  which  the  suit  is  brought ; 

(b)  the  name,  description,  and  place  of  abode  of  the 
plaintiff; 

{c)  the  name,  description,  and  place  of  abode  of  the  defen^ 

dant,  so  far  as  they  can  be  ascertained; 

(c^  a  plain  and  concise  statement  of  the  circumstances 

§S.  17,  n.  (<0.    constituting  the  cause  of  action,  and  where§  and  when  it 

arose ; 

ncf.  S.  48.  (e)  a  demand  of  the  relief||  which  the  plaintiff  claims ;  and 

^Sa.  110,  &c         (f )  if  the  plaintiff  has  allowed  alT  set-off  or  relinquished  a 

portion  of  his  claim,  the  amount  so  allowed  or  relinquished. 

If  the  plaintiff  seek  the  recovery  of  money,  the  plaint 

must  state  the  precise  amount,  bo 
In  money^mitB.  f^^  ^  t^^  ^3  ^^^ 

••S.  44.  In  a  suit  for}  mesne**  profits,  (d)  and  in  a  suit  for  the 

amount  which  will  be  found  due  to  the  plaintiff  on  taking 
unsettled  accounts  between  him  and  the  defendant,  the 
plaint  need  only  state  approximately  the  amount  sued  for. 

ttSst  365,  &c         When  the  plaintiff  sues  in  a"H'representative(e)character, 

^        ,  .   .  the  plaint  should  show,  not  only 

n.p^Ttat:^*^'""""    that  L  has  an  actual  existing  inter- 

est  in  the  subject-matter,  but  that 

he  has  taken  the  steps  necessary  to  enable  him  to  institute 

a  suit  concerning  it. 

JUuUratumi* 

(a)  A  sues  as  B's  executor.  .The'plaint  moBt  state  that  A  has  proved  B'a 
will. 

(b)  A  sues  as  CTs  administrator.  The  plaint  must  state  that  A  has  taken 
out  administration  to  Cs  estate. 

(c)  A  sues  as  guardian  of  D,  a  Muhammadan  minor.  A  is  not  IVs  guar* 
dian  according  to  Muhammadan  law  and  usage.  The  plaint  must  state  thfi% 
A  has  boen  specially  appointed  D's  guardian, 
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had  jast  been  redeemed  by  defen- 
dants :  held  they  were  not  barred 
because  of  previous  partition  suit, 
filed  while  lands  were  not  under 
mortgage. 
(c)  An  appeal  lies  from   an    order 

adding  a  cause  of  action  sec.  588. 
(a)  As  to  convenience,  it  may  almost 
be  said   **  quot  judices,  tot  sent- 
enti»,"  and  more  will  depend  upon 
the  features  each  case    presents 
than  upon  any  other  question. 
In  Baja  Bam  Tewari  and  Lachman 
Panhad  8.  W.  B.  VIII.  15,  Pea^ 
cock  G,  <71  gave  his  opinion  thus : — 
A  joinder  in  one  suit  of  distinct 
causes  of  action  against  different 
defendants,  each  of  whom  is  un- 
connected with  the  cause  of  action 
against  the  other,  complicates  the 
case  before  the  Judge,  and  renders 
it  exceedingly  difficult  for  him, 
in  dealing  with  the  case  of  each 
defendant,   to  exclade  from    his 
consideration    those    portions  of 
the  evidence  which  may  not  be 
admissible  against    him,    though 
admissible  against    one  or  more 
of   the  others.    Moreover    it    is 
vexatious  and  harassing   to  the 
different  defendants.     Such  a  pro- 
cedure renders  it  almost  compul- 
sory on  all  the  defendants  to   be 
present,  either  in  person  or  by 
their  pleaders,  whilst  the  case  is 
going  on  against  the    others  in 
respect  of  matters  in  which  they 
are  not  interested;  and  moreover 
it  is  harassing  and  inconvenient 
as  regards  the  attendance  of  the 
witnesses   of  the  several    defen- 
dants, as  it  renders  it  necessary 
ior  the  witnesses  of  each  to  be 


present  and  to  be  detained  whilst 
the  case  of  the  others  is  being 
heard  and  determined.  Again  ia 
appeal  each  case  must  be  argued 
as  a  separate  and  distinct  case. 

The  owner  of  a  share  in  a  taluk 
granted  a  sepatni  thereof  to  the 
plaintiff,  but  before  registratioa 
granted  a  sepatni  to  the  Bengal 
Coal  Company.  *  Plaintiff  sued 
owner  and  Company  for  posses- 
sion of  the  sepatni  taluk,  for  da- 
mages caused  by  refusal  to  regis- 
ter, and  also  for  compelling  re- 
gistration of  the  sepatni  patta. 

These  causes  of  action  ''were  held 
to  have  been  improperly  joined* 
Prahhuram  Hazra  v.  T.  Si^  Bo- 
hinsony  B.  L.  B.  Ill  49. 

An  action  for  slander — 

(1)  ca/nnot  be  brought  jointly  against 
several  defendants.  Separate  ac- 
tions should  be  brought  against 
each.  Ntlmadhab  Mvkwrji  v.  Bu" 
keeram  Khottah  B.  L.  B.  XV.,  161. 

(2)  may  be  brought  jointly  against 
several  defendants  where  the 
words  spoken  are  not  actionable 
per  86,  but  only  become  so  by 
reason  of  the  special  damage  which 
is  the  result  of  the  conjoint  action 
of  all  the  defendants.  Wooaeerun' 
nUsa  Bihee  v.  8yad  Muhammad 
Eossevii,  B.  L  B.  XV.,  166. 

See  aUo^  Calcutta  H.  U,  C.  0.  upon 
framing  of  issues,  Ohap.  XL 

(b)  If  in  consequence  Ihe  suit  fall 
below  the  Court's  jurisdiction,  will 
the  Court  return  the  plaint  for 
presentation  to  a  lower  Court  ? 
Bemhle.  It  would  not ;  had  it  been 
intended,  express  mention  would 
have  been  made,  as  in  sec.  4t5« 


CHAPTER  V. 

Certa  debet  esse  inientio  et  certum  fundamenium  el  certa  res  quoe  dedudtur 

in  judicium^ 

Tbis  chapter  lays  down  the  rules  according  to  which  a  Boit  should  be  instituted,  its 
language,  the  particulars  to  be  oontaiued  in  the  plaint,  when  a  plaint  may  be  amended 
or  rejected.  Sea  58  provides  for  the  preparation  of  copies  of  the  plaint  for  all  defendants 
oonoemed  by  it^  and  ends  with  rules  relating  to  documents  upon  which  the  plaintiff  relies  ia 
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The  plaint  must  show  that  the  defendant  is  or  claims  to 
•n^   J   xf  •  i.    ^     ^    ^  interested  in  the  subject-matter, 
V^t^i*Z^  ""*    a^d  that  he  ia  Uable  to  be  caUed 
up<Hi  to  answer  the  plaintiff's  de- 
mand. 

lUutiraiim. 

A.  dies,  leaving  B.  his  ezeoutor,  C.  his  legatee,  and  D.  a  debtor  to  A's  estate, 
C.  sues  D.  to  compel  him  to  pay  his  debt  in  satisfaction  of  C/s  legacy.  The 
i^aint  must  show  that  B.  has  causelessly  refused  to  sueD,  or  that  B.  and  D. 
have  colluded  for  the  purpose  of  defrauding  U,  or  other  such  drcumstanoeci 
rendering  D  liable  to  C. 

*S,  17,  a  (<0.       If  the  cause  of  action*  arose  beyond  the  period  ordi- 

„      ^     .  ^.         narily  allowed  by  any  law  for  insti- 

from'St^n  ur^°"     *«W  *be   suit,  the  plaint  must 

show  the  ground  upon  which  ex- 

flim.  Ace      emptionf  from  such  law  is  daimed.S  (f) 

VSr^^'         M.  51.    (27)  The  plaint  shaU   be  subscribed  by  the 

oJ       .^        ™  .  .  X   ^      ^    .^  ^      plaintiff  and  his  pleadert  (if  any), 

SSeep.4r.    Jl^to  be  Bubscnbed      Ld  shall  be  verifie(f§at(^)the  foot  by 

the  plaintiff  or,  with  the  permission 
of  the  Court,  by  some  other  person  jproved  to  the  satisfac- 
tion of  the  Court  to  be  ac<]^uainted  with  the  facts  of  the  case. 
M.  62.    (28)   The  venfication  must  be  to  the  effect  tibat 
Contentaof  Terification.     ^^0  same  is  true  to  the  knowledge 
of  the  person  making  it,  exc^t  as 
to  matters  stated  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 
The  verification  shall  be  signed  by  the  person  making  it, 
.        and  "vmen  he  makes  it  out  of  Court 

ed  mSS^  ^  "^"    ^^  «^^^  s^g^  ^*  ^^  ^^^  presence  of  a 
JS,  2»  a^wwwo.  witness,  who  shall  also  sign||  it. 

The  Court  shall  examine  such  witness  as  to  the  fact  of 
the  signature,  unless  the  person  making  the  verification  ia 
pre8ent.§  (A) 

Nlf  53.  (29)  The  plaint  may,  at  the  discretion  of  the 
tSeep.41l  When  the  plaint  may  Court,T(i)  and  ator  before  the  first 
be  rejected,  returned  for  hearing,  be  rejected,  returned  for 
amendment,  or  amended,  amendment  within  a  time  to  be 
fixed  by  the  Court,  or  amended  then  and  there,  upon  such 
terms  as  to  the  payment  of  costs  occasioned  by  the  amend- 
ment as  the  Court  thinks  fit, 

(a)  if  it  do  not  state  correctly  and  without  prolixity  the 
••S.  CO.        several  particulars**  hereinbefore  required  to  be  specified 

therein ;  or 

(b)  if  it  contain  any  particulars  other  than  those  so 
required ;  or 

ttfc  51  &  «2.       (c)    if  it  be  not  subscribed  and  verifiedft  ^  hereinbefore 

Its  17  n  (d)    re^^^r^^  5  ^^ 
and  p'.  49.  w  (32)  if  it  do  not  disclose  a  cause  of  action  jjjir  (/)  or 
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Bopport  of  his  daim.  Forms  for  i^ainta  and  oonoiBe  statements  of  plaints  will  be  found  in 
the  Fourth  Schedule  attached  to  the  Code. 

The  Calcutta  Hi^  Court,  in  their  unrepealed  C.  0.  p.  ],  point  out  that  as  soon  as 
a  plaint  is  preeentedy  the  officer  who  receives  it  should  carefully  peruse  it»  and  satisfy  himself 
ibai  it  exhibits  a  dear  and  distinct  cause  of  action.  (Several  rulmgs'  in  winch  errors  about 
causes  of  action  have  been  corrected  will  be  fo\md  on  p.  18.  Borne  more  instances  will  be 
found  under  App.  "  Cause  of  Action").  He  should  also  see  that  there  is  no  misjoinder  of 
l^idniaiEs.    (On  this  see  further  note,  p.  49). 

The  Calcutta,  N.-W.  P.  and  Panjab  Courts  all  direct  that  as  soon  as  the  plaint 
is  presented,  the  Judge  or  ot^er  presiding  officer  should  note  or  cause  to  be  noted 
on  the  back  the  date  of  presentation,  and  whewer  it  has  been  presented  by  the  plaintiff  in 
person  or  by  his  authorized  agent  or  pleader.  (All  interlineations  and  corrections  in  the 
plaint  should  be  noted  in  the  endorsement).  ^  He  should  examine  it  carefully,  to  see  that  it 
contains  the  particulars  specified  in  sec.  60,  is  not  unnecessarily  prolix,  and  verified  as  pre- 
scribed in  sees.  51  and  52.  (As  to  verification  see  preface  to  Chap.  III.,  p.  81).  The  Bom. 
High  Court  also  direct  examination  to  see  that  the  date  on  which  the  cause  <k  action  arose 
has  been  carefully  entered,  {Col.  U.C.  (7.i>.  1  and  2.  Bern.  p.  1.,  Pai^aJb  p.  I,  N.-W.  P.  1856 
—186^  p.  66>. 

H  the  judicial  officer  finds  it  neccussary  to  reject  the  plaint,  he  must  record  an  order  to 
that  effect  in  his  own  vernacular,  with  reasons,  either  on  the  back  of  the  plaint,  or  on  a 
separate  paper ;  and  the  plaint,  with  the  judgment  and  any  deposition  of  the  plaintiff  or 
pleader,  ko.  wluoh  may  have  been  taken  will  be  deposited  in  the  record-room  of  the  Court 
m  the  usual  manner.  If  a  plaint  is  returned  to  the  party  presenting;  it  for  amendment,  the 
date  of  its  presentation  and  return,  the  name  of  the  party  presenting  it»  and  a  concise  rea- 
son for  its  return,  such  as  ^too  proliz/*  or  "argumentative/'  ''no  jurisdiction  in  this  Court," 
fta,  shall  be  endorsed  before  it  is  returned,  and  signed  and  sealed  b^  the  presiding  officer. 
A  r^;ister  should  be  kept  of  all  returned,  and  anotner  of  all  rejected  plaints.  It  ahould  be 
bound,  pages  numbered,  and  each  page  stamped  with  the  Courtis  seal. 

li  plaint  is  unobjectionable,  Court  must  consider  whether  it  is  necessary  to  take  security 
from  the  plaintiff  (sec.  880)>  or  to  apply  to  a  superior  Court  for  authority  to  proceed  (sees.  28 
and  24). 

U  the  Court  coubiders  the  plaint  admissible  at  once,  an  order  must  be  recorded  for 
its  entry  in  the  proper  register,  and  a  memorandum  should  also  be  endorsed  on  it  at  the 
same  time  of  the  documents  which  the  plaintiff  has  filed  slong  with  it»  together  with  the 
names  of  the  parties  presenting  them.  (Tlusmust  now  be  done  bv  plaintiff  sec.  59).  The 
Bombay  andPemjab  Courts  add  that  aQ  copies  of  documentsthus  filed  should  be  compared 
by  the  Bheiistadar  with  the  original,  and  on  the  faoe  of  them  it  should  be  certified  that  this 
has  been  done^  and  that  they  correspond.  If  they  are  copies  of  important  documents,  such 
as  wills  and  deeds>  on  whidi  a  plaint  is  foundec^  the  Judge  should  verify  them.  See  alao 
ie<);68.  ^ 

Where  parties  daim  to  appear  as  pleaders  or  recognized  agents,  their  vakalatnamah,  ftc., 
Bhciuld,  when  practicable,  be  filed  witn  the  plaint;  where  such  power  is  a  general  one,  a  copy 
should  be  filed,  and  the  original  presented  for  verification,  Ab  to  addition  of  parties,  see 
note  (Je)  p.  88. 

Ho  plami  should  ordinarily  remain  unregistered  for  more  than  one  day,  for  it  is  obvioudy 
ike  dutv  of  everj^  Judge  to  take  up  at  latest  on  the  day  following  their  presentation  tJl 
plaints  filed  in  his  CJourt.  Irregularity  in  this  is  strongly  condemned^  and  Judges  warned 
to  examine  the  practice  of  their  subordinates.  {OjI,  p,  25,  N,-  W,  P.  1866— 1875,  p.  4.)  The 
Fanjab  Court  say  the  same  (p,  18);  and  strongly  condemn  the  practice  of  reodving  no  fresh 
floiti  between  I>ecember  15th  and  Januavy  Ist 


(a)  The  foniiB  in  which  plaints 
flhonid  be  prepared  will  be  foond 
in  Appendu  iV. 

(Jb)  The  Calcutta  High  Coort,  U.  G. 
O.  p.  85,  point  oat  that  this  is  to 
betne  vernacular  of  the  district^  and 
not  Persian,  Persianized  Urdu,  or 
any  other  foreign  language.  They 
consider  it  essential,  in  order  to 
the   inferior  tribunals   attaining 


Cbeir  full  measure  of  usefulness, 
that  the  language  o£  these  tribu« 
nals  should  be  that  of  the  great 
bulk  of  the  people  within  their 
jurisdiction,  and  that  any  belief 
and  practice  to  the  contrary  be 
strongly  discouraged.  Pleaders 
and  mukhtars  should  be  warned  to 
draft  their  petitions,  &o.,  (without 
foreign  words,  where  the  vemacu* 
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*8ee  p.  49.  (e)    if  it  is  not  framed  in  accordance  with  section  42;*(A)  or 

fSfl,  26—29.        (/)    if  it  is  wronglyt  framed  by  reason  of  non-joinder  or 
JS-  81.  misjoinderj  of  parties,  or  because  the  plaintiflF  has  joined 

§s.  44.  causes  of  actionj  which  ought  not  to  be  joined  in  the  same 

suit. 

JProvided  that  a  plaint  cannot  be  altered  so  as  to  convert 
.  a  suit  of  one  character  into  a  suit 

^**^*  of  another  and  inconsistent  charac- 

ter.»(d) 

*i^  -X  X-        £  3  When  a  plaint  is  amended,  the 

^Attertation    of   amend-    amendment   shaU  be   attested  by^ 
the  signature  of  the  Judga*(/) 
When  <iie  plaint  shall  be  M.  54.    (31)  The  plaint  ^all  be 

rejected,  rejected  in  the  following  cases : — 

OSee  p.  61.  ^^^    j£  ^^^  ^j.^f  sought  is  undervalued,t(m)  and  the 

plaintiff,  on  being  required  by  the  Court  to  correct  the  valua- 
tion within  a  time  to  be  fixed  by  the  Court,  fails  to  do  so  : 
(If)  if  the  relief  sought  is  properly  valued,  but  the 
plaint  is  written  upon  paper  insufficiently  stamped,  and  the 
plaintiff,  on  being  required  by  the  Court  to  supply  the 
requisite  stamp-paper  within  a  time  to  be  fixed  by  the 
^See  p.  58.      Court,  fails  to  do  so :  f  («)  (o) 

See     68  ^^^^  ^^^  ^^*  appear  from  the  statement  in  the 

••Lim.  Act,     plaint  to  be  barred**  (p)i  by  any  positive  rule  of  law  : 
of  1377  Bs!         (d)    if  the  plaint,  having  been  returned  for  amendment 
18-19.        within  a  time  fixed  by  the  Court,  is  not  amended  within 
such  time.ir 
M^  55.    When  a  plaint  is  rejected,  the  Judge  shall  re- 
_      ,  .    .  cord  with  his  own  hands  an  ordeir 

plS"^"^  ''''  rejecting  a    ^  ^y^^^  ^q^^^  ^^^^i  the  reason  for 
such  order. 
Mf  56.  The  rejectionir(j)of  the  plainton  any  of  the  grounds 

.^         hereinbefore  mentioned  shall  not  of 

dor:St'^j:Sre  I^S    '^  ^^  force  preclude  the  plaintiff 

ation  of  fresh  plaint.  from  presenting  a  fresh  plaint  in 

tfS.  I7n.  (d).  respectofthesamecauseofactioiL-f^ 

When  the  plafait  shall  be  M.  67.    The  plaint  shall  be  re- 

retumed  to  be  presented  to    turned  to  be  presented  to  the  proper 

the  proper  Court.  Qourt  in  the  following  cases  :— 

(30)  (a)    if  a  suit  has  been  instituted  in  a  Court  whose 

tW.  6.  (m).      gradeis  lower  or  higher  than  that  of  the  CourJttcompetent 

to  try  it,  where  such  Court  exists,  or  where  no  option  as 

to  the  selection  of  the  Court  is  allowed  bylaw  :ir  (r)  - 

§§S.  16.  n.(5).        (b)    if,   in  a  suit  relating    to§§  immoveable  property, 

butnotcoming  under  the  proviso  tosection  I6,ir  (*)  it  appear 

that  no  part  of  such  property  is  situate  within  the  local 

limits  of  the  jurisdiction  of  the  Court  to  which  the  plaint 

is  presented :  ir(^) 
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lar  possesses  eqnivftlents  in  daily 
n&e)  in  sncli  language  as  their 
clients  can  readily  comprehend. 

The  Court  proceedings,  "with  the 
exception  of  technical  words,  to 
be  in  the  style  that  would  be 
adopted  by  persons  of  good  edu- 
cation in  the  district,  (See  also 
N.  W.  P.  C.  L.  of  1876  to  the 
same  effect) 

In  the  Panjab  (C.  O.,  p  17)  the 
vernacular  is  to  be  Urdu. 

(c)  For  Court  fees  which  must  be 
stamped  upon  a  p]aint  see  sec.  54, 
para.  a.  ju 

Plaints  presented  upon  a  holiday 
will  be  considered  as  presented  on 
the  first  day  after  the  holiday  that 
ihe  Court  sits.  Laehmi  Bai  y.Laltif 
N.  W.  P.  1863,  p.  280.  Shea 
OovUid  Singh  v.  Bedkaran  Singh, 
1864,  p.  63, 

(d)  When  mesne  profits  accrue  on 
property  given  for  life  to  a  Hindu 
widow  but  remain  uncollected,  the 
widow's  heirs  alone  are  entitled  to 
them,  even  though  during  the  time 
of  non-collection  the  widow  was 
out  of  possession,  and  possession 
was  recovered  after  her  death  by 
a  purchase  of  the  property  in 
question.  Ouru  Pershanand  v.  Nafar 
Daa  Boy  B.  L.  B  III.  p.  21.  An 
heir  to  a  share  of  the  estate 
is  not  entitled  to  mesne  profits 
as  long  as  anv  portion  of  the 
dower  of  a  Muhammadan  woman 
remains  unsatisfied.  Baland  Khan^ 

f«.,  V.  Mu88L  Jani^  $-0.,  N.  W.-P. 
870,  p.  819. 

The  principle  on  which  mesne  pro- 
fits were  calculated  between  cul- 
tivators of  indigo  and  other  pro- 
duce will  be  found  in  Watson 
v.Pyari  Lai  Shaha  B.  L*  B.  VII, 
175. 

A  oo-sharer  in  an  undivided  estate 
suing  for  possession  of  share  and 
mesne  profits  was  held  in  reality 
to  sue  for  mesne  profits  only,  and 
the  case  to  be  cognizable  in  the 
Bevenue  Court  only.  Adut  Bai  v. 
Nariha  Koer^  N.'W.  P.  1873,  p,  238. 


(a)  A  certificate  under  Act  XXVII. 
of  1860  is  not  necessary  to  give 
a  person  claiming  to  be  the  re- 
presentative of  a  deceased  cre- 
ditor the  right  to  Sue.  Bat  it  must 
be  produced  before  a  decree,  &c., 
can  be  passed.  Qovindappa  v. 
Komappa,  M.  H,  0.  VL,  131. 

(f)  If  this  section  be  not  complied 
with,  plaints  may  either  be  reject- 
ed or  amended,  sea  53. 

(g)  The  High  Court  directs  that  all 
verifications,  whether  of  plaints, 
written  statements,  or  applications 
requiring  verification^presented  in 
any  Civil  Court  subordinate  to  the 
High  Court,  shall  contain  a  true 
specification  of  the  date  and  place 
at  which  they  are  signed.  IT.  (7.  0« 
O.a.O.,  p.  23. 

The  personal  attendance  of  the  plain- 
tiff in  Court  for  the  purpose  of 
verification  is  unnecessary.  He 
may  make  the  verification,  and 
sign  the  plaint,  where  he  pleases. 
He  must  present  it,  however,  in 
Court,  eitber  in  person,  or  through 
a  duly  appointed  pleader,  unless 
he  is  not  within  the  jurisdiction 
of  the  Court,  in  which  case  alone 
he  is  authorized  to  appear  by 
a  recognized  agent.  The  pleader 
must  sign  the  plaint,  but  he  is 
not  required  to  verify  it.  In  all 
these  cases  the  plaint,  however, 
is  responsible  for  the  statements 
contained  in  his  plaint.  U.  0.  0. 
aH.O.p.2. 

The  Panjab  Court  (C.  0.  p.  2.)  add 
that  good  cause  must  always  be 
shown  for  the  non-verification 
by  the  plaintiff  himself.  ' 

(h)  It  is  always  advisable  that 
this  subscription  should  be  signed 
in  the  presence  of  the  Judge,  or 
at  any  rate  that  a  summary  ex- 
amination be  made  in  the  case  of 
ignorant  and  illiterate  ryots,to  see 
that  they  are  aware  of  the  docu- 
ments they  are  verifying. 

Exemption  from  attendance  in  Court 
by  reason  of  rank  will  not  exempt 
a  person  from  verifying  his  plaint. 
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(33)  (c)  if,  in  any  other  case,  it  appear  that  the  cause 
»S.  17n/(<^.  of  action*  did  not  arise,  and  that  none  of  the  defendants 
t^.  17  n.  (<).  are  dwelling  or  carrying  on  business,!  or  personally  work- 
$S.  17.  a  (/).     ing  for  gain,J  within  such  local  limits,  {t) 

On  returning  a  plaint,  the  Judge  shall,  with  his  own 

^    .  ,  ^     ,        hand,  endorse  thereon  the  date  of 

pl^'"'   ''''  ^  ^    ita   presentation    and  return,  the 

name  of  the  paity  presenting  it, 

and  a  brief  statement  of  the  reajson  for  returning  it. 

M.  58.    The   plaintiff   shall    endorse    on    the  plaint, 
^     ,  ^  _ .       or  annex  thereto,  a  memorandum 

S^<^I-1872      iSr^^  ''''  admitting    ^f  ^^ie  documents§  (if  any)  which 
^•8.  he  has  filed  along  with  it ;  and  if 

the  plaint  be  admitted,  shall  present  as  many  copies  onplain 
paper  of  the  plaint  as  there  are  defendants,  unless  the  Cfourt^ 
by  reason  of  length  of  the  plaint  or  the  number  of  the  defen- 
dants, or  for  any  other  sufficient  reason,  permit  him  to 
iisaailKS  ^    .    _. .       .  present  alike  number  of  ooncisefl 

■see  ^  58.  Conase  statements.  ^^^  statements  of  the  nature  of  the 

claim  made,  or  of  the  reli^  or  remedy  required  in  the  suit, 
in  which  case  he  shall  present  such  statements. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defen- 
^Ss.  868  &o.    dants  is  sued,  in  aT  representative  capacity,  such  statements 
shall  show  in  what  capacity  the  plaintiff  or  defendant  sues 
or  is  sued. 

The  plaintiff  may,  by  leave  of  the  Court,  amend  such 

statements  so  as  to  make  them  correspond  with  the  plaint. 

The  chief  ministerial  officer  of  the  Court  shall  si^  such 

memorandum  and  copies  or  statements  if^  on  examination, 

he  finds  them  to  be  correct. 

(38)«  The  Court  shall  also  cause  the  particulars  men- 

.  tioned  in  sea  60  to  be  entered  in 

Eegister  of  suite.  ^  y^^^  ^  ^  ^^^^  ^^  ^^le  purpose 

and  called  the  register  of  civil  suits.  Such  entries  shall  be 
numbered  in  every  year  according  to  the  order  in  which  the 
plaint  is  admitted. 
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Vinoo  Singh  Boy  v.  Ishar  Ohandar 
Boil.,  Wym.  Eep.  II.,  253. 
See  further  App.  Gaase  of  Action. 
In  Suganchand   SheodoB  y,  MuU 
chand,  Bom,  IX.,  270,  the  cause  of 
action  against  endorser  of  a  hnndi 
held  to  DO  the  place  where  it  was 
endorsed. 
(i)     A  plaint  bad  on  the    &ce    of 
it  should  not  be  admitted,    nor 
amended.   Amir  Narayan  v.  MussU 
Eaghuhansi  Koer,  8.  W.  B.    F., 
234.    A  similar  fate  should  over- 
take a  plaint  which  contains   a 
prayer  that  the  defendant  may  be 
criminally  prosecuted  for  perjury, 
Bishan  Sahay  Singh  v.  Bir  Kishor 
Singh,  S.  W.  B.  VIII,  296. 
( j)    An  appeal  lies  from  an  order 

under  this  clause,  sec.  588. 
(A;)  i«  6.,  so  as  to  afford  ground  for 
final  decision  upon  the  dispute,  and 
prevent  further  litigation. 
(t)  In  Baja  Sheoraj  Singh  r.  Nur 
Khan,  N.^W.  P.  1875,  p.  354,  a 
Court  was  held  to  have  acted 
wrongly  in  dismissing  a  suit  sim- 
ply because  it  considered  an  erro- 
neous date  had  been  assigned  in 
the  plaint  as  cause  of  aetion.  The 
plaint  should  have  been  re- 
turned for  amendm^nt.  So  if  a 
plaint  do  not  show  when  the  cause 
of  action  accrued,  this  may  be  a 
ground  for  rejecting  the  plaint, 
but  not  of  itself  for  dismissing 
the  suit  as  barred  by  limitation 
without  taking  evidence.  Kalinath 
Shaw  y.  Bajee  Blochun  Moxoomdar. 
In,  Jut.  (N.  S.)  II.  348. 
Supplemental  plaint  correcting  a 
mistake  of  36  to  44  bigahs  allowed 
to  be  filed  in  Baja  Jai  MangaZ 
Singh  v.  Mahendro  Narayan  Singh 
8.  W,  B.  H,  154,  and  not  allowed 
in  Ohandar  Shekhur  Deh  Boykat 
V.  Uma  Nath  Surma,  S,  W.  B,  J, 
278,  after  the  Amin's  report  had 
been  given  in.  Qucere — Are  not 
supplemental  plaints  quite  irregu- 

Thus,  when  plaintiff  wished  to  set 
up  a  fresh  case  where  an  issue 


as  to  execution  of  document  on 
which    he    relied    went    against 
him  Narayani  Dasi  v.   Nurohury 
Mohunt,  Marsh   70,   and    where 
plaintiff,  finding  on  evidence  that 
defendant  was  an  agent  and  with- 
out authority,  wished  to  alter  hia 
plaint  to  make  defendant  liable 
for  representing  that  he  had  au« 
thority,  plaints  were  not  allowed 
to  be  altered* 
A  plaintiff  must  be  limited  to  the  case 
put  forward  in  his  plaint,  but  ha 
may  put  forward  an    alternative 
case;  or,  if  the  Court  think  he  has 
rested    his    claim  upon    wrong 
grounds,  from  misinformation,  ig- 
norance of  law  or  fact,  mistake  or 
misconstruction  of  documents,  he 
may  be  allowed    to  amend    his 
plaint,  and  state  his  case  correctly. 
Lakshmi  Bat  v.  Hari,  Bom,  IX,,  1. 
A  Judge,  in  considering  whether  he 
should  admit  or  reject  a  plaint,  is 
wrong  in  referring  to  documents 
and  &cts  not  stated  in,  or  annex- 
ed to,  the  plaint,nor  ascertained  by 
him  by  interrogation  of  the  plain- 
tiff, although  such  documents  and 
facts   may  have  been  on  record 
in  other  proceedings  in  his  Court« 
In  a  plaint  claiming  damages  for  an 
onsuccessfol  criminal  prosecutioa 
of  the  plaintiff  by  the  first  defen- 
dant, and  sanctioned  by  the  se- 
cond defendant  as  a  subordinate 
Judge,  the  plaintiff  (though  stat* 
ing  in  the  plaint  that  the  second 
defendant  '*  maliciously  and  with- 
out   authority"  sanctioned  the 
prosecution,  and  that  the  Magis- 
trate before  whom  it  was  brought 
held  that   there  was    no  cause 
whatever  for  the  charge,)  did  not 
allege  in  the  plaint  that  the  first 
defendant  prosecuted  him  (plain- 
tiff) maliciously  and  without  any 
reasonable  or  probable  cause,  or 
that  the  prosecution  was  sanction- 
ed h^  the  second  defendant  without 
reasonable  or  probable  cause : 
Held  that  the  plaint  was  properly 
rejectedi  and  that  there  was  no 
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♦S.  8 1. 1872.         im  69.    (39)  K  a  plaintiff  sue  upon  a*  document  in  his 

_    ,  ^.      ,  ^  ^     possesaion  or  power,  he  shall  pro- 

Production  of  doonments     ^        ...^*.     .'      .       ..xr. 


on  wSi^  puT^inZ^    auce  it  in  Court  when  the  plaint  is 

^^*^  DeUyeryof  documentor    presented,t  and  shaUat  the  same 

copy.  time  deliver  the   document  or   a 

copy  thereof  to  be  filed  with  the 

plaint. 

If  he  rely  on  any  other  documents  (whether  in  his  pos- 

, ,     .    ,     ,  ^      session  or  power  or  not)  as  evidence 

List  of  other  documents,     j^  ^^^^  ^f  ^^  ^,^j^^  ^^    ^j^U 

JSee  n^es,  «.     entetj:  such  documents  in  a  list  to  be  added  or  annexed  to 
SSeep.  55.      the  plaint.§  (t?) 

M,  60.     (40)  In  the  case  of  any  such  document  not  in 

Statement  in  caae  of  docu-    ^^  possession  or  power,  he  shall,  if 

ments  not  in  his  poeeessioa    possible,  state  in  whose  possession 

or  power.  or  fower  it  is. 

IIS.  20.  n.  g.  Ma  61.    Incase  of  any  suitfounded  upona||bill  of  exchange 

^V^h  ^^*^'  ,      or  other  negotiablelT  (w)  instrument, 

1^.a,p.  66.  inSSlSL.'"^  ""^"''    if  i*  ^«  PTf*  *^^*.  *^«  .mstrument 

IS  lost,  and  if  an  indemmty  be  given 
by  the  plaintiff,  to  the  satisfaction  of  the  Court,  against  the 
claims  of  any  other  person  upon  such  instrument,  the  Court 
may  make  such  decree  as  it  would  have  made  if  the  plain- 
tiff had  produced  the  instrument  in  Court  when  the  plaint 
was  presented,  and  had  at  the  same  time  delivered  a  copy 
of  the  instrument  to  be  filed  with  the  plaint. 
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good  groand  for  allowing  iHe 
plaint  to  be  amended,  the  plaintiff 
having  delayed  tbe  fiHng  of  it  un- 
til the  last  day  but  one  allowed  by 
the  law  of  limitation.  Qirdhari 
Led  Bhycd  Das  y.  Jagamath  Gir^ 
dhar  Bhai,  Bom.  H,  0,  U.  Z.,  182. 

In  N.'W,  P.  Muaswnai  Jakan  Bihi  r. 
SevaJc  Bam  and  others,  N.'W.  P. 
B.  F.  B.,  109,  Agra,  the  widow 
of  a  deceased  Muhammadan  bad 
alienated  different;  portions  of  her 
husband's  property  to  different 
persons,  at  different  times,  and  by 
distinct  conyeyances.  The  other 
heirs  brought  a  suit  against  the 
widow  and  one  alienee  to  set  aside 
the  alienation  of  one  portion  of  the 
property.  On  theirbnnging  a  suit 
agamst  the  widow  *and  another 
alienee  to  set  aside  the  alienation 
of  another  portion,  it  was  held 
that  each  alienation  constituted 
a  separate  cause  of  action.  The 
heir's  cause  of  action  against  dif- 
ferent alienees, who  have  acquired 
possession  under  alienation  made 
at  different  times,  and  under  dif- 
ferent circumstances,  was  not  one 
and  the  same,  the  question  of 
r^ht  of  succession  to  the  deceas- 
ed and  widow's  competency  to 
alienation  arising  equally  in  Doth 
the  cases  notwithstanding.  It 
was  not  obligatory  on  the  heirs 
to  make  all  the  alienees  parties 
to  the  first  suit  upon  pain  of  for- 
feiting aH  future  right  of  suit 
agiunst  them  h^  reason  of  such 
omission. 

In  Vifhu  V.  Narain  LahhaVcar,  Bom. 
K  C.  B.  A.  a,  F.  80,  a  Hindu, 
whose  share  in  an  ancestral 
estate  had  been  alienated  by  a 
co-proprietor  to  different  per» 
sons,  brought  three  suits  simul- 
taneously against  the  co-proprie- 
tor and  the  alienees  to  recover 
three  distinct  parcels  of  land: 
Held  that  the  plaintiff  had  only 
one  cause  of  action  against  the 
co-proprietor,  and  therefore  ought 
to  We  brought  one  suit  against 


him,  including  all  the  alienees 
therein,  or  brought  separate  actions 
against  the  alienees  and  caused  the 
proceedings  in  these  suits  to  be 
stayed  till  the  suit  against  the 
co-proprietor  was  determined. 

In  SamicheUiY,Ammaniachy  andtMr" 
ty  others,  M.  H.  0.  VH.,  260.,  the 
plaintiff's  &therhad  died  seventeen 
years  before  the  suit  was  brought ; 
and  during  his  minority,  his 
father's  widows  had  alienated  the 
whole  estate,  bit  by  bit,  to  as  many 
as  thirty-one  different  persons. 
The  plaintiff  brought  a  single 
suit,  making  the  widows  and  the 
thirty-one  alienees  defendants. 

On  this  Mr.  J.  Holloway  remarked 
as  follows  r— 

^*  The  plaintiff  claims  his  share  of 
the  funily  property.  His  cause 
of  action,  the  right,  is  his  relation 
to  the  family  to  which  the  pro- 
perty appertains,  and  on  this  right, 
if  established,  and  if  he  is  not 
otherwise  barred  from  recovering, 
he  will  be  entitled  to  the  share 
wherever  found.  The  &ct  that 
various  persons  during  his  minori- 
ty have  affected  to  purchase  par- 
cels of  the  property  does  not  des- 
troy the  unity  of  his  ground  of 
action.  It  will  lie  upon  those 
who  BO  purchased,  upon  the  estab- 
lishment of  his  right,  to  show  that 
the  sales  which  they  set  up  are 
binding  upon  him.  There  appears 
no  objection  whAtever  to  the 
frame  of  the  suit."  In  the  subse** 
quent  case  of  Vasudwa  Shauhaga 
V.  Kuleadi  Namaj^ad^  ^c,  the  same 
view  was  taken. 

(m)  Objections  as  to  stamps  or  docu- 
ments filed  with  the  plaint  should 
not  be  considered  at  this  time, 
nor  until  they  are  offered  in  evi- 
dence, as  the  filing  of  a  document 
does  not  make  it  evidence.  8yad 
Irtaza  Hussatn  v.  Ha/rra  Parshad 
Singh  8.  W.  B.  VIL,  24:1 1  so  TUton 
V.  Qwyther,  BourJce  276,  where  it 
was  held  that  a  paper  referred  to 
in  a  plaint  is  not  part  of  a  plaint. 
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*^fii^'7^^  '•        ■■•  ^2.    (132)  If  thedocument*onwhichtheplaintiffBues 

Production  of  ahop-book.    ^®  ^^.  ^^^^7  ^^  »  shop-book  or  other 

book  m  his  possession  or  power,  the 

plaintiflf  shall  produce  the  book  at  the  time  of  filing  the 

plaint,  together  with  a  copy  of  the  entry  on  which  he  relies. 

The  Courts  or  such  officer  as  it  appoints  in  this  behalf. 

Original    entry  to   be    s^lj  forthwith  mark  the*  document 

marked  and  returned,  ^^^  ^^^  purpose  Of  identification  ;  and 

after  examining  and  comparing  the 

copy  with  the  original,  and  attesting  the  copy  if  found 

correct,  shall  return  the  book  to  the  plaintiff  and  cause  the 

copy  to  be  filed. 

Ml    63.    A  document  which  ought  to  be  produced  in 
InadmiBaibility  of  docu-    Court  by  the  plaintiff  when  theplaint 
Blent  not  produced  when    is  presented,  or  to  be  entered  m  the 
plaint  filed.  ^        list  to  be  added  or  annexed  to  the 

plaint,  and  which  is  not  produced  or  entered  accordingly, 
shall  not,  without  the  leave  of  the  Court,  be  received  in 
tS.  61  n,        evidence^  on  his  behalf  at  the  hearing  of  the  suit. 

Nothing  in  this  section  applies  to  documents  produced 
$S.  137.  Act!    for  J  cross-examination  of  the  defendant's  witnesses,  or  in 
€sA^60  I.      answer  to  any  case  set  up  by  the  defendant,  or  handed  to 
1872,'  '      »  witness  merely  to  refresh  his  memory.§ 
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The  proper  fees  for  snitey  and  the 
mode  in  which  suits  shoold  be 
valned,  will  be  found  in  the  Ap* 
pendix  under  the  heading  Court 
Fees.  Proper  yal  nation  of  amend- 
ed plaint  is  value  ascertained  at  date 
of  amendment.  Moro  Vishonath 
V.  (?.,  Bom.  Z..  444. 
By  sec.  18  of  the  Court  Fees  Act,  if 
a  plaint  rejected  under  this  section 
be  afterwards  ordered  to  be  re- 
ceived for  a  second  decision  by  the 
lower  Court,  the  appellate  Court 
has  to  grant  the  appellant  a  certi- 
ficate authorizing  him  to  receive 
back  from  the  Collector  the  full 
amount  of  fee  paid  on  the  memo- 
randum of  appeal.  The  option  of 
supplying  the  deficient  stamp  pa- 
per must  be  given.  Mtissamat 
Okauray,  WaeU  Khan,N.'W.P., 
1864,  p.  18,  This  was  held  to 
apply  even  to  a  lower  appellate 
Court  in  which  this  objection  was 
first  raised.  Syad  Wajid  A  U  Khan 
v.Lala  Hanuman  Far  shady  B,  L, 
B.JF.,  189. 

For  pauper  suits  see  sees.  401,  &o. 

(n)  In  Sheikh  Maehar  Ali  v.  Mussam 
mai  Basoo  S.  W.  B.  VIII,  47,  where 
a  plaintiff  did  not  put  on  an  ad- 
ditional stamp,  or  bring  the  case 
before  the  proper  Court,  but  con- 
tended till  the  end  of  the  suit  that 
his  valuation  was  correct,  it  was 
held  on  appeal  that  he  was  not 
entitled  to  the  return  of  his  plaint. 

In  an  appeal,  special,  where  the 
lower  appellate  Court  rightly  set 
aside  tne  Munsiff's  proceedings 
on  the  ground  that  the  property 
in  the  suit  was  valued  at  an 
amount  beyond  his  jurisdiction, 
the  plaintiff  was  held  to  be  entitled 
to  have  his  plaint  returned  to  him 
that  he  might  present  it,  with  the 
proper  additional  stamp,  before 
the  proper  Court  B.  L,  B,  V.  15« 
Mussamat  Jadu  v.  Bheikh  Eifazat 
MiMsavn, 

(o)  An  appeal  lies  from  orders  under 
these  two  clauses,  sec.  588.  Nei- 
ther of  the  two  clauses  apply  to 


the  High  Courts  in  their  original 
civil  jurisdiction,  sec.  688. 
(p)    See  App.  Enactments  by  which 

cognizance  is  barred. 
(q)    When  a  plaint  disclosing  a  rea- 
sonable case  on  the  merits  is  pre- 
sented  to  any  Civil  or  Bevenue 
Court  in  such  a  form  that  the 
presiding  Judge  or  officer,  with- 
out summoning  the  defendants,  re- 
jects it,  not  for  any  substantial 
defect,   but  on  account  of  an  en- 
tirely technical  error  in  form  only, 
and  so  as  to  leave  the  plaintiff 
free    to    prosecute  precisely   the 
same  cause  in  another  form  against 
the  same  defendant,  the  vsJue  of 
the  stamp  on  the  plaint  shall  be 
refunded  on  presentation  of  an 
application  to    the    Collector  of 
the  district  in  which  the  Court  is 
situated,  together  with  a  certifi- 
cate from  the  Judge  or  officer  who 
rejected  the  plaint,  that  it  was 
rejected  under  the  circumstances 
above    described,    and  that    the 
value  of  the  stamp  should,  in  his 
opinion,  be  refunded.   Notjfh^  Oovt, 
of  India,  No.  2768  o/i<j>riZ  80,1874 
(r)  A  Munsiff  in  the  N.-W.  P.  took 
cognizance  of  a  suit  against  an 
officer  in   H.   M.'s  Indian  Army 
serving  in  the  Panjab,  beyond  the 
jurisdiction   of  any  Small  Cause 
Court,  for  a  debt  of  Bs  41-4-0,  on 
the  ground  that  the  cause  of  ac- 
tion arose  within  the  local  limits 
of  the  jurisdiction  of  the  Court. 
The  N.-W.  P.,  High    Court  (C. 
O.  III.  of  1877)  point  out  that 
this  was  wrong,  as  under  the  99th 
section  of  the  Mutiny  Act,  which 
must  be  read  with,  and  where  at 
variance  with    it,    controls    this 
Code,  an  officer  serving  beyond 
the  jurisdiction  of  any  Court  of 
Small  Causes  can  be  sued  for  a 
debt  under    Bs.  400  only  in  a 
Court  of  Bequests  composed   of 
military  officers. 
(s)    This  section  is  an  important 
one,  as  it  considerably  qualifies  this 
restriction. 
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CHAPTER  VL 

Of  the  Issue  and  Seevice  of  Summons. 

Issue  of  Summons, 

•See  p.  59.  f/^  64.    (41)  When  the  plaint  has  been  registered ,•  (a) 

and  the  copies  or  concise  statements 
Summons.  required  by  section  58  have  been 

filed,  a  summons  %b)  maybe  issued  to  each  defendant  to  ap- 
pear and  answer  the  claim  on  a  day  to  be  therein  specified, 
or  as  soon  thereafter  as  may  be  practicable, 
(a)  in  person,  or 
+Ss.  86—89.        {b)  by  af  pleader  duly  in8tructed*(c)  and  able  to  answer 
all  material  questions  relating  to  the  suit,  or 

(c)  by  at  pleader  accompanied  by  some  other  person  able 
to  answer  all  such  questions. 

Every  such  summons  shall  be  signed  by  the  Judge  or 
such  officer  as  he  appoints,  and  shaU  be  sealed  with  the 
seal  of  the  Court : 

Provided  that  no  such  summons  shall  be  issued  when  the 
$S.  48.  defendant  has  appeared  at  the|  presentation  of  the  plaint 

and  admitted  the  plaintiff's  claim. 

Ma  6S*    Every  such  summons    shall  be   accompanied 
,    with  one  of  the  copies*(d)  or  oon- 
to^^^oS!         """^    ^"^^  statements  mentioned  in  sec- 
tion  58. 
M.  66.    (42.)    If  the  Court  see  reason  to  reouire  the 
Court  may  order  defen-    personal  appearance  of  the  defen- 
dant or  plaintiff  to  appear  in    dant,  the  summons  shall  order  him 
P®™*^"'  to  appear  in  person  in  Court  on  the 

day  therein  specified. 

If  the  Court  see  reason  to  require  the  personal  appear- 
ance of  the  plaintiff  on  the  same  day,  it  may  make  an  order 
for  such  appearance. 

No  party  to  be  ordered  p.     gy      /^g)   No  party  shall  be 

to    appear   in  person  un-  i  "•■  ,  ^      ■'    ^y' lr*''^J  "**«** 

lees  resident  within  50  or,    ordered  to  appear  m  person  unless 

|S.  17,  n,  (<).    where  there  is  a  railway,     he  residesS— 
200  miles. 

(a)  within  the  local  limits  of  the  Court's  ordinary  origi- 
nal jurisdiction,  or 

{b)  without  such  limits  and  at  a  place  less  than  fifty,  or, 
where  there  is  railway  communication  for  five-sixths  of 
the  distance  between  the  place  where  he  resides  and  the 
place  where  the  Com-t  is  situate,  two  hundred  miles  from 
the  court-house* 
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({)  An  appeal  lies  from  orders 
under  these  clauses,  sec.  588. 

(ii)  For  the  form  of  these  see.  Sch. 
IV. 

These  correspond  to  the  lilellus 
converdionis  which  the  plaintiff 
had  to  famish  in  the  time  of  Jas- 
tinian,  and  were  sent  by  an 
executor  to  the  defendant. 

For  evidence  of,  proof  of,  presump- 
tion as  to,  interpretation  of  docu- 
ments, see  App,  Evidence  Act  I. 
1872,  sees.  22,  32,  39,  47,  61-95, 
97,  99, 181,  160,  162,  165. 

(xi)  in  Thompson  v.  Jaha/nglr  Bor- 
mcmji^  Bam  H.  0.  B.  IlL^  67,  the 


accidental  omission  to  file  a  copy 
of  a  document  sued  on,  where  the 
original  was  produced  at  thetime 
the  plaint  was  filed,  and  marked 

.  by  the  Gourt,  was  held  to  be  no 
ground  for  rejectiog  the  original 
as  eyidenoe  and  dismissing  the 
suit. 

A  Court  has  no  authority  to  reject 
a  plaint  because  the  document 
upon  which  the  plaintiff  sues  is 
not  produced  with  it.  Bx parte 
Byachand  Amichand^  Bom  H.  (7. 
ILj  p.  369. 

(w)  inoludes  bills  of  exchange,  pro- 
missory notes  and  cheques. 


CHAPTER  VI; 

Processus  legis  est  gravis  vexaiio. 

It  will  be  found  that  the  old  rules  for  service  of  summonses  hare  been  much  ampli- 
fied. Thus  a  defendaut  (1)  may  escape  the  cost  of  a  summons  and  other  attendant  ex- 
penses by  appearing  at  the  presentation  of  the  plaint  and  admitting  the  claim;  (2)  is 
entitled  jjo  receive  a  copy  or  concise  statement  of  the  claim  with  the  summons,  and  tnus 
be  saved  the  trouble  of  a  journey  up  to  C!ourt  in  uncertainty  of  what  he  has  to  answer: 
no  party  resident  out  of  jurisdiction  and  200  miles  from  the  court-house  can  be  ordered 
to  appear  in  person.  Serving  officers  will  have  to  be  more  precise  in  their  endorsements. 
These  are  the  chief  innovations,  and  all  of  them  tend  either  to  expedite  work,  to  reduce 
the  inevitable  trouble  that  litigation  entails,  or  to  ensure  greater  care  and  accuracy  in 
.service;  in  short  to  alleviate  the^row*  vexatio  which  waits  upon  the  procession  of  law. 

The  Calcutta  High  Court  C.  O.  on  the  issue  and  service  of  summons  well  deserves 
attention.  It  is  here  reproduced.  The  orders  of  the  Madras,  North- West,  Bombay,  Cen- 
tral Provinces  and  Panjab  Courts  on  the  same  subject  are  not  so  full ;  and  whatever  new 
matter  they  introduce  will  be  found  in  the  notes*    The  Calcutta  Court  say  as  f ollovra  : — 

The  returns  transmitted  by  the  local  Courts  of  the  service  of  writs  of  summons,  and 
notices  of  tte  hearing  of  appeals  Issued  by  the  High  Court  for  service  vnthin  the  juris- 
diction of  local  Courts,  are  m  many  instances  so  insufficient,  as  to  necessitate  postpone- 
ments, the  re-transmission  of  each  process  for  further  proof,  or  the  issue  and  transmission 
of  frei^  processes  for  service. 

2.  Tne  Courts  frequently  send  up  nothing  but  the  Nazir*s  return,  which  is  often  no 
more  than  a  mere  report  of  oral  statements  made  to  him  by  others  as  to  the  mode  of 
servioe.    Such  returns,  without  proof  of  the  statements  contained  theiein,  are  of  no 

.value. 

3.  Whenever  it  is  necessary  that  a  summons  should  be  served  beyond  the  limits'  of 
the  jurisdiction  of  the  Court  wMch  issued  it,  the  Court  which  is  called  upon  to  serve  the 
summons  is  by  sec  85  placed  in  the  same  situation  as  if  it  had  itself  issued  the  sum- 
moDBf  and  ought  to  satisfy  itself  that  the  summons  has  been  effectually  served  as  directed 
by  the  Act.  See  further  notes  to  iee.  86, 

4.  The  duty  of  the  local  Courts  is,  notwithstanding  repeated  admonitions,  so  often 
fanpeifectly  performed  in  this  matter,  that  it  appears  to  the  High  Court  necessary  to 
remind  them  that  no  Court  can  rightly  proceed  to  hear  a  suit  or  an  appeal  exports  until 
it  has  been  proved,  to  the  satisfaction  of  the  Court,  that  a  summons  to  a  defendant  to 
appear,  or  notice  to  a  respondent  of  the  hearing  of  an  appeal,  as  the  case  may  be,  has 
been  duly  served,  i  e*  has  been  served  strictly  in  such  manner  as  the  law  provides. 

6.  Ilie  service  should  be  personal  in  all  cases  in  which  personal  service  is  practicable, 
and  the  Court  oueht  not  in  ew  parte  cases  to  act  upon  anything  short  of  personal  service 
nntil  it  is  satisfied  that  personal  service  could  not  reasonably  be  effected. 
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M,  68.    (41)  The  Court  shall  determine,  at  the  time  of 

•a    11/?  *  Summons  to  be  either    issuing  the  summons,  (e)  whether  it 

SB,  146,  «c.     to  settle  issues  or  for  final    shall  be  for  the*  settlement  of  issues 

^^*  only,  or  for  the  final  disposal  of  the 

suit ;  and  the  summons  shall  contain  a  direction  accord- 

tSee  p.  61      inglyt^ 

^*«  ^  V  A^'        Provided  that,  in  every  suit  cognizable  J  by  Courts  of 

ix.*i850       ^^^  Causes,  the  summons  shall  be  for  the  final  disposal 

of  the  suit. 

M,  69.    (45)  The  day  for  the  appearance  of  the  defen- 

Fixing   day  for  appear-     ^^^   '¥'   ^   ^^^^    ^^^  *^®   C^^^^ 

ance^fdefei^ant.  ^^^^  reference  to  Its  current  busi- 

ness, the  place  of  residence  of  the 
defendant,  and  the  time  necessary  for  the  service  of  the 
summons ;  and  the  day  shall  be  sO  fixed  as  to  allow  the 
defendant  suflScient  time  to  enable  him  to  'appear  and 
answer  on  such  day.  ^ 

•  What  shall  be  deemed  'sufficient  time't  (f)  must  be  deter- 
mined with  reference  to  the  circumstances  of  the  case. 
M.  70.    (43)  The  summons  to  appear  and  answer  shall 

Summons  to  order  defen-    ^^^^  ^^  defendant  to  produce  any 
§S.  8, 1. 1872,  dant  to  produco  documents    document§   in    his    possession   or 

1..  I  .,  ,  .  **^®  merits  of  the  plaintiffs  case, 
or  upon  which  the  defendant  intends  to  rely  in  support  of 
his  case.  ^'^ 

Mt  71.    When  the  summons  is  for  the  final  disposal  of 

On  issue  of  summons  for    ^^  ^"^*'    ^*  shall  direct  the  defen- 

final  disposal,  parties  to  be    dant  to  produce,  on  the  day  fixed 

^to^  ^"^"""^  ^"^    ^^^  ^'^  appearance,   the  witnesses 

,    .  ^,        upon  whose  evidence!!  he  intends  to 

rely  in  support  of  his  case. 

Service  of  Summons, 

M.  72.     (47)  The  summons  shall  be  delivered  to  the 
DeUvery  of  summons  for    proper   officer  of  the   Court   to  be 

^^T     JL  f  N  ^^'^^^  ^^  ^"^  ^  ^«®  of  his'subor. 

dmates.  f  {a\ 

H,  73.    [48]    Service  of  the  summons  shall  -be  made 

Modeofserviee.        •        I'/.i!^'^^-"'^//  tendering   a  copv 

^  ,  .  ,     }^l}^\  signed  by  the  Judge  or  such 

officer  as  he  appomts  in  this  behalf,  and  sealed  with  the 

seal  of  the  Court. 

M.  74.    When  thcro  arc  more  defendants  than  one,  ser- 

Serviceon  seyeral  dtrfen-    vico  of  the  summons  shall  be  made 

^^^^  on  each  defendant; 
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6,  The  nature  of  the  proof  of  service  which  the  Court  ought  to  require  in  each  case, 
according  as  it  falls  under  one  or  another  of  the  various  sections  of  the  Civil  Procedure 
Code  relating  to  service  of  summons  on  defendants,  may  be  shortly  stated  as  follows : — 
When  the  summons  or  notice  is  served  on  the  defendant  or  respondent  personally, 
the  service  and  the  signature  of  the  defendant  on  the  back  of  the  summons  or  copy 
should  be  proved  by  affidavit  or  solemn  declaration,  recorded  in  writing,  of  the  person 
who  actually  effected  the  service ;  and  the  identity  of  the  persos  served  with  the  party 
to  whom  the  process  is  addressed  should  be  proved  by  the  affidavit  or  solemn  declara- 
tion of  some  one  personally  acquainted  with  the  party  to  be  served. 

(2 )  If  the  service  be  made  under  sec.  75  on  an  agent,  it  should  be  proved  that  this 
person  was  empowered  to  accept  service,  by  reason  of  his  being  one  of  the  class 
of  recognized  agents  described  in  sees.  37  or  41.  The  party  causing  the  service  to  be 
effected  must  give  proof  to  this  effect.  It  is  a  matter  of  which,  ordinarily  speaking, 
the  serving  officer  would  have  no  knowledge. 

(3.)  Jf  the  service  be  made  under  sec.  78,  it  should  be  proved  by  the  affidavit  or  solemn 
declaration  of  the  officer  effecting  the  service,  and,  if  necessary,  of  some  other  person  or 
persons  acquainted  wit^  the  facts,  that  the  defendant  or  respondent  could  not  be  found, 
imd  had  no  agent  empowered  to  accept  the  service ;  and  that  the  person  to  whom  the 
process  was  delivered  was  an  adult  male  member  of  his  family,  and  was  actually 
residing  with  him  at  the  time  of  such  service. 

(4.)  If  the  service  be  made  under  sec.  80,  it  should  in  like  manner  be'proved  that  the 
defendant  or  respondent  could  not  be  found,  and  that  there  was  no  agent  empowered  to 
accept  the  service,  or  any  other  person  on  whom  the  service  could  be  made,  and  that  the 
defendant  or  respondent  was  actually  dwelling  (the  facts  leading  to  this  inference  should 
be  stated)  in  the  house,  on  the  outer  door  of  which  a  copy  of  the  process  was  fixed,  at 
the  time  when  it  was  so  fixed. 

(5.)  If  the  service  be  made  under  sec.  82,  it  should  in  like  manner  be  proved  that  the 
house  upon  the  door  of  which  a  copy  of  the  process  was  fixed  was  the  nouse  in  which 
the  defendant  or  respondent  last  resided,  and  that  the  service  was  made  in  all  respects 
in  conformity  with  the  order  for  substituted  service,  which  should  accompany  the 
process. 

iV.  B. — ^It  should  be  stated  how  long,  and  until  when,  he  resided  in  the  house,  and 
what  had  become  of  him. 

(6.)  If  the  service  be  made  under  sec.  77,  it  should  be  proved  in  like  manner  that 
the  summons  or  notice  could  not  be  served  on  the  defendant  or  respondent  in  person, 
and  that  he  had  no  agent  empowered  to  accept  the  service,  and  that  the  person 
to  whom  the  process  was  delivered  was  an  agent  of  the  defendant  or  respondent, 
in  charge  of  the  land  or  other  immoveable  property  forming  the  subject-matter  of 
the  suit. 

(7.)  If  the  service  be  made  under  sec.  436,  it  may  be  proved  that  the  summons  or 
notice  was  left  at  the  r^stered  office  of  the  company,  or  was  delivered  to  any  director 
secretary,  or  other  principal  officer. 

(8.)  If  the  sammonfloifnotice  ordered  be  decUned  by  the  defendant,  or  his  agent,  or  a 
mide  member  of  his  family,  besides  the  proof  required  as  to  identity,  &c.,  as  stated  above, 
it  should  be  proved  that  the  party  was  informed  that  the  document  tendered  was  a  sum- 
mons or  notice,  and  that  he  was  made  acquainted  with  the  nature  and  contents  thereof. 
(9.)  The  proof  which  is  above  described  as  requisite,  according  to  the  case,  may  be 
either  by  the  afiSdavit  or  verified  statement  of  the  person  by  whom  the  service  was 
effected,  and  of  any  person  who  may  have  accompamed  the  serving  officer  for  the  pur- 
pose of  identiilying  the  pttty  to  whom  the  process  was  addressed,  or  otherwise  directing 
or  assisting  the  serving  officer,  or,  if  deemed  necessary,  by  the  examination  in  Court  as 
witnesses  of  such  persons  as  the  Court  may  think  fit  to  examine. 

(10.)  When  the  summons  which  has  been  served  is  the  eummons  ftf  another  Court, 
transmitted  to  the  serving  Court  for  the  purpose^  of  service  only,  then,  upon  service 
being  effected,  this  latter  Court  should  retransmit' the  summons  to  the  Court  by  which 
it  was  issued,  together  with  the  Nazir's  return  and  the  affidavits,  verified  statements  or 
depositions  of  the  serving  officer  and  the  witness  relative  to  the  facts  of  the  service. 

7.  The  foregoing  directions  apply  to,  and  must  be  followed  in  the  cases  of,  aU  notices 
and  iudicial  processes  which  by  sec  163  are  required  to  be  served  in  the  manner  directed 
for  the  service  of  summons  upon  a  defendant  to  appear  and  answer.  U.  C.  O.  C.  H.  C. 
25,  26,  27,  28. 

(6)  The  N.-W.  P.  High  Court  in  tiieir  C.  O.  23  of  1859,  suggest  as  follows  :■— 

The  fixing  of  a  suitable  da^  is  a  matter  which  will  require  considerable  care  and 

attention,  especially  if  the  parties  are  to  appear  in  person,  for  it  is  very  desirable  that 

postponements  should  took  place  as  seldom  as  possible,  and  that,  as  a  general  rule, 

causes  should  always  be  heard  upon  the  day  fixed.    The  date  specified  in  the  summons 
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Provided  that,  if  the  defendants  are  partners,  and  the 
suit  relates  to  a  partnership  transaction,  or  to  an  actionable 
wrong  in  respect  of  which  relief  is  claimable  from  the  firm, 
the  service  may  be  made,  unless  the  Court  directs  other- 
wise, •ither  (a)  on  one  defendant  for  himself  and  for  the 
other  defendants,  or  (d)  on  any  person  having  the  manage- 
ment of  the  business  of  the  partnership  at  the  principal 
place,  within  the  local  limits  of  the  Court's  ordinary  origi- 
nal civil  jurisdiction,  of  such  business. 

IVI,   75.     (49)   Whenever   it  may  be  practicable,  the 
Se   *     to  bo      d  f        service  shall  be  made  on  the  defen- 
•Ss.  S?,iO,il.    aantk!'^nwii,wh^p^'    dant  in  person,  unless  he  have  an* 
cable,  or  on  hiB  agent.  agent  empowered  to  accept  the  ser- 

vice, in  wnich  case  service  on  such 
agent  shall  be  sufficient. 

IVI.  76.   In  a  suit  relating  to  any  business  or  work  against 
tS.17.n,  (<).        Service   on   agent     by    a  person  who  doesnotf  reside  within 

whom  defendant  carries  on     the  local  limits  of  the  jurisdiction  of 

biwmess.  ^j^^  Couit  from  which  the  summons 

issues,  service  on  any  manager  or  agent  who,  at  the  time  of 
service,  personally  carries  on  suchf  business  or  work  for  such 
person  within  such  limits,  shall  be  deemed  good  service. 

For  the  purpose  of  this  section,  the  master  of  a  ship  is 
the  agent  of  his  owner  or  charterer. 

77.    (61)  In  a  suit  to  obtain  relief  respecting,  or  com- 
Semceonagentincharge,    pensation    for  wrong  to,  immove- 
|Seen.  p.  61.    in  auits  for  immoveable  pro-    ableJ(A)  property,    if  the  service 
P«^y-  cannot  be  made  on  the  defendant  in 

person,  and  the  defendant  have  no  agent*  empowered  to 
accept  the  service,  it  may  be  made  on  any  agent  of  the  de- 
fendant in  charge  of  the  property. 

IVI.  78.    (53)  If  in  any  suit  the^defendant  cannot  be 
VHien  service  may  be  on    found,  and  if  he  haveno  agent*  em- 
male  member  of  defendant's    powered  to  accept  the  service  of  the 
^•"^y-  summons  on  his  behalf,  the  service 

may  be  made  on  any  adult  male  member  of  the  family  of 
the  defendant  who  is  residing  with  him. 

Explanation, — A  servant  is  not  a  member  of  the  family 
Wthin  the  meaning  of  this  section. 

IVI.  79.  (54)  When  the  serving  officer  delivers  or  ten 
ders  the  copy  of  the  summons  to 
^oT^^t  ""^  "■  the  defendant  personaUy  or  to  an 
agent*  or  otherperson  on  his  Denaii, 
he  shall  require  the  signature  of  the  person  to  whom  the 
copy  is  so  delivered  or  tendered  to  an  acknowledgment 
of  service  endorsed  on  the  original  summons. 

M.  ^0.     (54)  If  the  defendant  or  other  person  refuse 

Procedure  when  defend-    to  Sign  the  acknowledgment  or  to 
ant  refuses  to  accept  serviccf    roceive  the  copy  of  the  summons. 

Digitized  by  VjOOQIC 


NOTES  TO  SECTIONS  LXIV.,  LXV.  AND  LXVI. 


69 


also  ought  in  all  cases  to  be  so  far  distant  as  to  afford  the  defendant  ample  time  to 
prepare  his  defence.  (See  also  Cen.  Pro.  C.  O.  I  135,  189.  The  summonses,  whe- 
ther served  or  not,  should  be  returned  bv  the  date  fixed  for  hearing).  No  general  rule 
can  be  laid  down  oft  this  subject ;  but  the  Court  issuing  the  summons  ought  parti- 
cularly to  take  into  consideration  the  nature  of  the  case,  whether  simple  or  complicated, 
Blight  or  important,  and  the  state  of  its  own  files. 

The  rule  prescribed  by  the  High  Court,  Madras,  for  procedure  in  ordinary  original 
civil  suits  will  be  found  at  p.  272  of  the  Ihrt  St.  George  Gaaette  for  1876. 

In  Jabalpur,  Sagar,  Damoh,  Seoni,  Mandala,  Hoshangabad,  Narsingpur^  Betul,  Chind- 
wara  and  BaJaghat,  processes  should  b^  written  in  Hindi.  Cen.  Pro.  II.,  94,  95.  All  pro- 
cesses are  to  be  prepEured  in  the  Courts,  and  issued  through  the  Nazir  promptly  and  by  proper 
means,  under  the  supervision  of  the  Clerk  of  the  Courts  I,  p.  210.  The  fees  are  to  be  taken 
nnder  a  standing  rule  of  the  Court,  and  not  by  special  order  in  each  oaee^  I.  p.  198. 


(d)  The  plaintiff  mnst  next  deposit 
with  the  nazir  the  fees  necessary 
for  the  snmmons  according  to  the 
table  of  fees  suspended  in  the 
Court -room.  Till  he  does  so  no 
process  will  issue.  N.^W.  P.  0.  0, 
II,  p,  67.  Time  within  which  they 
should  be  deposited  should  be 
fixed  when  fixing  the  date  for 
hearing.   Ih.  C.  L  10  of  1868. 

The  plaintiff  cannot  be  required  to 
take  ont  a  summons  within  a  fix- 
ed time.  His  delay  is  punished 
by  sec.  97. 

Where  a  plaintiff  presented  a  plaint 
to  the  District  Court,  the  subor- 
dinate Judge's  Court  being  tem- 
porarily closed,  held  that  the  Dis- 
trict Court  could  not  be  consider- 
ed a  Court  of  first  instance,  com- 
petent to  receive  a  plaint.  Bd' 
may  a  Elapa^  Bom,  H.  C.  X,  495. 

(h)  Calcutta  C.  O.  4, 1876,  adopted 
by  N.-W.  P.  C.  O.  5  of  1876,  ob- 
serves  that — 

It  frequently  happens,  in  the  case  of 
processes  issued  in  one  district  for 
service  or  execution  in  another, 
that  the  seals  and  signatures  on 
the  process  are  illegible,  whereby 
great  inconvenience  and  delay  are 
caused. 

In  every  process  therefore,  and  every 
sentence  or  order  (of  whatever 
description)  issued  by  a  judicial 
officer,  for  whatever  purpose  it 
may  be  issued  or  made,  the  name 
of  the  district  and  of  the  Court 
from  which  the  same  is  issued,  and 
also  the  name  and  powers  of  the 


officer,  shall  be  clearly  set  out 
in  such  manner  that  it  may  be 
easily  read. 
Generally  in  all  cases  all  judi- 
cial officers  shall  take  care  to  sign 
their  names  distinctly  and  legibly* 

(c)  The  simple  appearance  of  the 
pleader,  without  his  instructions 
to  answer,  is  not  sufficient.  Case 
may  be  heard,  and  judgment 
will  be  held  to  he  ex  parte.  Brim^ 
charya,  ^c,  v.  Fakirappa^  Dom^  JT, 
a  A.  0.  ir.,  206. 

Certain  women  and  persons  of 
rank  may  claim  exemption  from 
personal  appearance  in  Court, 
sees.  640,  641.  Public  officers  and 
military  men  are  also  provided  for 
in  seo.  42 B  and  chap.  XXXU. 

In  Bammohan  Muharji  v.  Eaja  Nar* 
sing  Dehf  it  was  held  that  natives 
of  rank  who  refuse,  on  account  of 
their  privilege,  to  come  forward 
and  give  evidence,  must  take  the 
consequences  if  their  witnesses 
are  not  believed.  S.  F,  B.,  57. 

(d)  For  the  consequence  of  non- 
appearance see  sec.  107.  The  form 
of  the  summons  will  be  found  in 
Sch.  IV.  See.  also  note  (e)  sec. 
68. 

Parties  to  a  suit  are  protected  from 
arrest  eundo,  morando  et  redeundo. 
sec.  642. 

(e)  The  forms  of  snmmons  are 
different,  see  Sch.  IV. 

It  would  be  just  as  well,  thongb  not 
necessary,  to  give  this  information 
in  writing  to  plaintiff  also,  to 
prevent  subsequent  pretence  of 
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(65)  or  if  the  serving  officer  cannot  find  the  defendant, 

•88,38,40,41.       _  -      ,  and  there  is  no  agent*  empowered 

Or  cannot  be  found.  ^  ^^^^  ^^le  service  of  the  summons 

on  his  behalf,  nor  any  other  person  on  whom  the  service  can 
be  made, 

the  serving  officer  shall  affix  a  copy  of  the  summons  on  the 

outer  door  of  the  house  in  which  the  defendant  ordinarily 

resides,  (i)  and  then  return  the  original  to  the  Court  from 

which  it  issued,  with  an  endorsement  thereon  stating  that 

he  has  so  affixed  the  copy,  and  the  circumstances  under 

which  he  did  so. 

mL  81.    (56)  The  serving  officer  shall,  in  all  cases  in 

which  the  summons  has  been  served 

EndorBementoftimetnd    under  section  79,  endorse  or  cause 

manner  of  service*  ^     .  ,         j         .  i  •    •      i 

to  be  endorsed  on  the  ongmal  sum- 
mons the  time  when  and  the  manner  in  which  the  summons 
was  served. 

IIL    82.     When  a  summons  is  returned  under  section  80, 
the  Court  shall  examine  the  serving 
tAct  X.  1878.  ^^^^^^^''''  ^^  "^^^'^    officer  onoathf  touching  his  proceed- 
ings, and  may  make  such  further 
enquiry  in  the  matter  as  ib  thinks  fit;  and  shall  either 
declare  that  the  summons  has  been  duly  served,  or  order 
such  service  as  it  thinks  fit. 

(67)  Where  the  Court  is  satisfied  that  there  is  reason  to 

a  x^^j.  *  J       •  believe  that  the  defendant  is  keeping 

SuMututed  servioe,  ^      /•  xi.  r      au  ^     i* 

out   of  the  way  for  the  purpose  of 

avoiding  the  service,  or  that  for  any  other  reason  the  sum- 
mons cannot  be  served  in  the  ordinary  way,  the  Court  shall 
order  the  summons  to  be  served  by  affixing  a  copy  thereof 
in  some  conspicuous  place  in  the  court-house,  and  also  upon 
some  conspicuous  part  of  the  house,  if  any,  in  which  the 
defendant  is  known  to  have  last  resided,  or  in  such  other 
tSee  n.  p.  68.     manner  as  the  Court  thinks  fit. J(;) 

83.     (57)  The  service  substituted  by  order  of  the  Court 
Eflbct  of  substituted  ser-    be  as  effectual  as  if  it  had  been  made 
^c®«  on  the  defendant  personallv. 

M^  84.     (58)    Whenever  service  is  substituted  by  order 
.  of  the  Court,   the  Court  shall  fix 

t„S  toe  trVpJ::;^:^    r^*r^  ^'    *^l  appearance  of 
to  be  fixed.  the  defendant  as  the  case  may  re- 

quire. 
fH^  85.  (59)  If  the  defendant  resides  within  the  juris- 
dictiont(A)  of  any  Court  other  than 
deft^^^^rdr^wT^  t»^«  Court  in  which  the  suitis  insti- 
jurisdiction  of  another  Court  tuted,  and  has  no  agent  resident 
and  has  no  agent  to  acoept  within  the  local  limits  of  the  juris 
'^^^^'  diction  of  the  latter  Court  empow- 

ered to  accept  the  service  of  the  summons^  such  Court  shall 
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ignorance  or  real  hardship  arising 
from  a  plain  tiff  not  understanding 
the  meaning  of  the  order  passed. 

The  Panjab  Chief  Court  points  out 
that  the  provisions  of  this  section 
are  much  neglected,  especially  in 
Small  Cause  Courts  (where  the 
rule  shovld  he  issue  for  final  dispo- 
sal  at  first  hearing)  at  a  result  of 
much  unnecessary  trouble  to  par- 
ties and  witneses. 

The  Court  must  be  guided  entirely 
by  the  nature  of  the  suit,  and  the 
probability  of  the  defendant  dis« 
puting  it  on  grounds  which  will 
require  the  production  of  much 
evidence  or  involve  much  conten- 
tion *  Where  the  case  appears 
simple,  and  it  seems  probable  that 
a  correct  judgment  can  be  formed 
at  the  first  hearing  from  the  exa- 
mination of  parties  or  their  agents, 
and  such  evidence,  oral  and  ducu- 
mentary,  as  they  can  bring  with 
them,  the  summons  will  of  course 
be  for  final  disposal  at  first  hearing. 

•  i^.^.— This  18  enjoined  in  the  Central  Pro- 
Tinces  also,  where  summonses,  as  a  rule, 
should  be  for  final  dispoaa!,  as  the  oases  are 
mostly  simple,  (C.  O.,  I.  p.  29)  especially 
in  actions  for  simple  debt*    ib,  185. 

Summonses  for  final  disposal  should 
be  printed  in  the  vernacular  on 
coloured  paper,  as  this  will  tend 
to  impress  the  distinction  on  the 
minds  of  the  people  and  the 
officers  of  the  Court.  {Fanj.  C  0. 
pp.  17-19). 

(J)  The  date  for  first  hearing  should 
be  fixed  at  an  interval  of  Jiot  less 
than  seven  days  from  the  date  of 
the  issue  of  the  summons,  unless 
there  be  special  reasons  for  fixing 
an  earlier  date;  such  reasons 
should  always  appear  on  the 
record,  noted  by  the  Judge. 

Officers  when  on  tour  should  be 
careful  that  the  time  and  exact 
place  of  hearing  is  communicated 
properly  to  parties,  either  by  an 
order  in  Court  given  in  their  pre- 
sence, or  by  these  &cts  being 
distinctly  noted  in  the  Bammons 


or  notice  issued  ;  a  note  of  such 
order  or  issue  of  notice  should 
always  be  made  in  the  record. 
To  enable  a  superior  Court  to 
judge  whether  these  orders  have 
been  carried  out,  all  officers,  when 
away  from  head-quarters,  should 
be  careful  to  enter  distinctly  in 
the  proceedings  the  place  and 
dafe  of  hearing. 

When  an  apparently  valid  plea  is  put 
in  by  cultivators  in  the  harvest 
season,  that  they  cannot  attend 
Court  on  account  of  their  agricul- 
tural avocations,  the  hearing  of 
the  case  should  be  postponed  for  a 
reasonable  period  (  Fanj.  0.  0.  pp, 
19,  20. 

{g)  For  summonses  to  Government 
servants,  &,o,^  see  chaps.  XXVII 
to   XXIX. 

lu  issuing  processes  upon  persons 
connected  with  the  Railway,  Elec- 
tric Telegraph,  and  other  pub- 
lic departments,  a  reasonable 
time  should  be  given,  in  order  that 
the  head  of  the  department  (to 
whom  notice  should  always  be 
given  if  possible)  may  make  suit- 
able arrangements  for  the  conduct 
of  their  subordinate's  duties  during 
their  absence.  All  such  persons, 
however,  must  attend  when  sum- 
moned ;  inability  to  attend  with- 
out permission  from  the  head  of 
the  department  cannot  be  accept- 
ed as  a  sufficient  excuse.  JV.-  W,  P. 
0.  0.  1856-1866,  p,  261,  and  Oen. 
Prov.  0.  0.  40  of  1863.  For  a 
list  of  officers  through  whom 
summonses  on  E.  I.  B.  servants 
should  be  sent,  see  N'.-TT.  P.  C. 

0.  1866-1875,  pp.  85-42. 

(&)  A  recollection  of  the  definition 
given  in  the  Qeneral  Clauses  Act 

1.  1868,  and  repeated  in  then  otes 
to  sec.  16,  will  remove  all  doubts 
as  to  this  applying  or  not  to  suits 
relating  to  interests  in  suoh 
property. 

({)  In  Ana/niha  Narayan  v.  Peoijana 
Kone  it  was  held  that  to  make 
this  mode  of  service  good  service 
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send  the  summons,  either  by  one  of  its  officers  or  by  post, 
to  any  Court,  not  being  a  High  Court,  having  jurisdiction 
*S.  17.  n.  («.)  at  the  place  where  the  defendant  resides,*by  which  it  can 
be  conveniently  served,  and  shall  fix  such  time  for  the 
appearance  of  the  defendant  as  the  case  may  require. 

The  Court  to  which  the  summons  is  sent  shall,  upon  re- 
ceipt thereof,  proceed  as  if  it  had  been  issued  by  such  Court, 
and  shall  then  return  the  summons  to  the  Court  from 
which  it  originally  issued,  together  with  the  record  (if  any) 
made  under  this  paragraph. 

M,  86.  Whenever  any  process  issued  by  any  Court  es- 
Service  within  Preriden-  tablislied  beyond  the  Umits  of  the 
cy  towns  and  Rangoon  of  towns  of  Calcutta,  Madras,  Bombay, 
proceaa  isfued  by  Mufassal  and  Rangoon  is  to  be  served  within 
^^'^  any  such  town,  it  shall  be  sent  to 

the  Court  of  Small  Causes  within  whose  jurisdiction  the 
process  is  to  be  served, 

and  such  Court  of  Small  Causes  shall  deal  withsuch  pro- 
cess in  the  same  manner  as  if  the  process  had  been  issued 
by  itself, 

and  shall  then  return  the  process  to  the  Court  firom 
which  it  issued. 

M.  87.  If  the  defendant  be  in  iail,  the  summons  shall 
be  delivered  to  the  officer  in  charge 

Service  on  defendantm     ^j   ^^^   j^^    ^  ^j^j^j^    ^^^    j^^^. 

dant  is  confined,  and  such  officer 
shall  cause  the  summons  to  be  served  upon  the  defen- 
dant. 

The  summons  shall  be  returned  to  the  Courtfrom  which 
it  issued,  with  a  statement  of  the  service  endorsed  thereon, 
and  signed  by  the  officer  in  charge  of  the  jail  and  by  the 
defendant. 

M,    88.    If  the  jail  in  which  the  defendant  is  confined  is 
not  in  the  district  in  which  the  suit 
dil^rtri^t!""  '^  "^  '    is  instituted,  the  Bummons  may  be 
sentbypost  or  otherwise  to  the  offi- 
cer in  charge  of  such  jail,  and  such  officer  shall  cause  the 
summons  to  be  served  upon  the  defendant,  and  shall  return 
the  summons  to  the  Court  from  which  it  issued,  with  a 
statement  of  the  service  endorsed  thereon^  and  signed  as 
provided  in  section  87. 
tActl.  1868,         H^     89.     (60)     If  the  defendant  resides  out  off  British 
^T;.1I:        Service  when  defendant    India,{(/)andhasno§  agent  in  British 
$3ee  n.  p.  66,  resides  out  of  British  India    India  empowered  to  accept  the  ser- 
§  Ss.  88. 49.      and  has  no  agent  to  accept    vice, thesummons  shall  be  addressed 
^^^*  to  the  defendant  at  the  place  where 

he  is  reading,  and  forwarded  to  him  by  post,  if  there  be  postal 
communication  between  such  place  and  the  place  where 
the  Court  is  situate. 
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the  Court  must  be  satisfied  that 
defendant  was    residing    in    the 
house  in   such  a  manner  as  to 
make  it  probable  that  a  knowledge 
of  the  Service  of  the  summons  will 
reach  him.     Mad.  H.  a,  F,  iOl. 
Sach  endorsement  is  not  legal  evi- 
dence of  the  service  of  the  sum- 
mons. 
Ohhoy  Chander  Vutt  v.  Urskine^  8. 
W.  E.  III.  If.  11.  Khundun  Lai  v. 
Nur  All,  ih.  X.O.B,  3.  See  v.  (c.) 
1>.  27. 
ij)  The  present  place  of  abode,  if 
the  defendant  have  any  ;  the  last 
which  he  had,  if  he  has  ceased  to 
have  any.     Ex  parte  Jones  L.  M. 
and  P.  J.  357. 
(k)  Sammonses  issuing  under  Fee. 
85  of  the  same  Code  shall  ordina- 
rily be  directed,  not  to  the  Judge 
of  the  district  where  it  has  to  be 
served,    but  to  the  Court    **  by 
which  it  can  be  most  convenient- 
ly served,"  i,  e.  to  the  Munsiff 
within  whose  jurisdiction  the  de- 
fendant or  the    witness  (as  the 
case  may  be)  resides.  (Cal.  0.  O., 
1872,No.  17,  May.Uth). 

N.'W,  P.  ules. 

OiBcew  of  N.-W.  P.  CJivil  CoaitB  are  in- 
stnioted  to  send  all  civil  processes  direct 
to  the  subah  of  the  distnct  in  the  Nipal 
Tarai  in  which  the  parties  concerned  may 
rende. 

6.  llie  principal  Nipal  kacharis  to  which 
processes  Aould  he  sent  are — 

In  the  Western  Tarai — 

Butwnl,  Tansein,  and  Towlehwa  kacharis, 
opposite  to  the  Gtorakhpur  and  Basti  dis- 
tricta 

Banki  kachari^  opposite  Oudh  and  Bohil- 
khand. 

Doti  kachari,  opposite  Almora. 

In  the  Eastern  Tarai— 

Alan,  Ktillia,  and  Burrewa  kacharis,  op- 
posite to  the  Champaran  district, 

Knrmrbimna,  Jalesar,  and  Sirah  kacharis, 
opposite  ^^Lrhnt  district. 

Hmunannagar  and  Bungiti  kacharis,  oppo- 
site to  the  Pomeah  district. 

Bam  and  Dliunkuta  kacharis,  opposite  to 
the  Darjeelingdistrict. 

a  0.  m  a  n.-w,  p.  si,  sb. 

Panjah    Btdea. 
In  all  cases  in  which  it  is  Decessary  to  serve 
procenea  out  of  the  district  in  whidi  the 


suit  is  instituted,  a  uniform  postage  charge 
of  eight  annas,  and  in  all  appeal   cases, 
where  processes  have  to  be  served  by  post, 
a  charge  of  four  annas  should  be  levied 
in  addition  to  the  process  fee. 
Ho  stamps  should  be  sent  with  the  processes 
for  return  postage  (unless  the  procesii  is 
to  be  served  in  districts  beyond  the  Pan- 
jab)  ;  but  each  district,  after  serving  the 
process,  will  return  it  with  the  postage 
paid. 
All  processes  should  be  on  strong,   though 
not  thick  paper ;  but  when  a  commission 
is  sent  to  take  evidence,  it  must  be  on 
good  durable  paper,  for  it  will  form  part 
of  the  record  of  the  case ;  and  it  should 
always  be   accompanied  by  an   English 
docket  to  ensure  immediate  attention.    In 
case  of   an  ordinary  process,  no  covering 
docket   or  rubkari  will  be  necessary;  an 
endorsement  to  the  Deputy  Commissioner 
of  the  district  in  which  it  is  to  be  served, 
with  any  explanation  as  to  residence  of 
the  party,  &c.,  can  be  recorded  on  the 
process. 
The  postage  fee  ought  not  to  be  received 
unless  and  until  the  party  desires  that  the 
process  ahoiild  be  transmitted  by  post 
The  sums  collected  on  account  of  postage 
will  form  a  District   lostage   Fund,  from 
which  the  postage  of  all  processes,  remin- 
ders, &c.,  will  be  disbui^ed.    The  surplus 
will  be  credited  to  Qovemment  at  the  end 
of  every  half-year. 
The  Bhenff  will  open  a  register  in  the  pre- 
scribed form,  Hhowing  the  receipts  and  dis- 
bursements on  account  of  postage  of  pro- 
oetties.    This  register  should  be  mspected 
and  signed  by  the  District  Officer  at  least 
once  a  month. 
Deputy  Commissioners  must  give  prompt 
attention  to  all  processes  required  to  be 
served  at  the  request  of  Courts  of  another 
district.    In  every  district  an  A.  C.  or  E. 
A.  C.  should  be  charged  with  the  duty  of 
seeing  that  no  unnecessary  delay  occurs. 

When  the  defendant  resides  in  another  pro- 
vince^ the  Judge  must  decide  wheUier 
he  will  send  an  officer  of  the  Court,  or 
make  use^  of  the  post.  There  is  no  objec- 
tion to  a  dvil  process  being  transmitted 
by  a  peon  to  the  Court  within  whose  juris- 
diction the  defendant  resides  4f  the  dis- 
tance is  not  excessive. 

Full  particulars  of  the  name,  father's  name, 
caste,  occupation,  and  place  of  abode  of  the 
defendant  should  be  inserted  in  the  sum- 
mons. In  order  to  ensure  service,  it  will 
ordinarily  be  necessary  for  some  person  to 
attend  to  point  out  &e  individual  sum- 
moned. In  the  absence  of  such  person, 
however,  the  officer  of  the  Court  wiU  make 
all  endeavours  in  his  power  to  discover 
him. 
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M.  90.     If  there  be  a  British  Resident  or  Agent  of  Gov- 

Service  through  Britiah    emment  in  or  for  the  territory  in 

Resident    or    Agent    of    which  the  defendant'resides,  the  sum- 

Government.  mons  may  be  sent  to  such  Resident 

or  Agent,  by  post  or  otherwise,    for  the  purpose  of  being 

served  upon  the  defendant ;  and  if  the  Resident  or  Agent 

return  the  summons  with  an  endorsement  under  his  hand 

•S.  87.  that  the  summons  has  been  served*  (wi)  on  the  defendant  in 

manner  hereinbefore  directed,  such  endorsement  shall  be 

conclusive  evidence  of  the  service. 

m,  91.    (64)  The   Court   may,    notwithstanding  cmy- 

thing  hereinbefore  contained,  sub- 

Bum^^"*'''''''^^''^'^^*''  8*^*^^  f^^  ^^^  summons  a  letter 
signed  by  the  Judge  or  such  officer 
as  he  appoints  in  this  behalf,  when  the  defendant  is,  in 
the  opinion  of  the  Court,  of  a  rank  which  entitles  him  to 
such  mark  of  consideration. 

The  letter  shall  contain  all  the  particulars  (n)  required 
to  be  stated  in  the  summons,  and,  subject  to  the  provisions 
contained  in  section  92^  shall  be  treated  in  all  respects  as 
a  summons. 

M,  92.     (65)   When  a  letter  is  so    substituted  for   a 

summons,  it  may  be  sent  to  the 

letted""  *"*  "^  defendant  by  post  or  by  a  special 

messenger  selected  by  the  Court,  or 

in  any  other  manner  which  the  Court  thinks  fit ;  unless  the 

fSs.  88,  iO,  ii.    defendant  has  an  agentf  empowered  to  accept  service  of 

summons,  in  which  case  the  letter  may  be  delivered  or  sent 

to  such  agent. 

Service  of  Process. 

fH^  93.  Every  process  issued  under  this  Code  shall  be 
served  at  the  expense  of  the  party 
J^J^  i^rSit*  ??  whose  behalf  it  is  issued,  unle^ 
the  Court  otherwise  directs. 

The  Court  fee  leviable  for  such  service  shall  be  levied 
before  the  process  is  issued. 

Closts  of  service.  ^ 

M.  9*-    -^1'  notices  and  orders  required  by  this  Code 
to  be  given  to  or  served  on  anv  per- 
JtSow'^rv^S"-  ""    «on    Bjall    ^   in     writing/ rnd 
snail  oe  served  m  the  manner  here- 
inbefore provided  for  the  service  of  summons. 

Postage. 

HI.  95.  (66)  Postage,  where  chai:geable  on  any  notice, 
^^  summons,  or  letter*  issued   under 

^^***«®-  this  Code,  and  forwarded  by  post, 

and  the  fee  for  registering  the  same,  shall  be  paid  before 

the  communication  is  forwarded,  (o) 
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All  prooeeses  should  set  forth  distinctly  both 
the  Court  jErom  which  the  process  issues 
snd  the  name  of  the  district. 

The  day  fixed  for  the  appearsnoe  of  the  party 
should  be  so  fixed  as  to  allow  him  ample 
time,  after  the  service  of  the  process,  to 
appear  andanawer in  person,  or  oy  pleader, 
on  such  day,  in  the  Court  by  which  the 
process  is  issued. 

In  every  case  in  which  the  post  is  made  use 
of,  the  process  must  be  forwarded  post^ 
paid,  and  be  accompanied  by  a  remittanoe 
sufficient  to  cover  the  service  required  and 
the  postage  chargeable  on  the  return. 

Ko  processes  are  to  be  sent  on  Her  Majesty's 
service  which  do  not  relate  strictly  to  the 
public  service. 

The  cost  of  service*  &a>  should  be  taken 
from  the  party  at  whose  instance  the  pro. 
oess  is  issued,  in  cash  and  not  in  stamps ; 
and  should  be  remitted  under  registered 
cover,  by  a  money  order  or  postage  stamps. 

Processes  for  service  (1)  within  the  local 
limits  of  the  original  jurisdiction  of  the 
Hi^  Court  of  Calcutta,  and  commissions 
for  examination  of  witnesses,  see  sees. 
86, 3S6.»43hould  be  forwarded  to  the  Small 
Cause  Courts  of  such  towns. 

(2)  The  city  of  Lucknow  should  be  address- 
ed to  the  Civil  Judg%  and  not  to  the 
Judicial  Commissioner. 

($)  InSindh  should  be  transmitted  to  the 
Judge  of  the  Sadr  Court,  Karachi 

All  correspondence  between  judicial  officers 
in  the  Buijab  and  the  Court  of  another 
province  should  be  conducted  in  the  Eng- 
Ush  language.  In  the  case  of  Native  offi- 
cers, the  Deputy  Commissioner  or  one  of 
his  Assistants  slxould  be  the  ohannd  of 
communication. 

J.  a  P.  vol.  I.,  pp.  21,  22,  &  28. 

Difltrict  Judges  shonld  always  en- 
dorse on  a  writ  receired  from  the 
High  Court  the  date  of  receipt,  and 
in  returning  explain  any  delay 
beyond  the  period  prescribed  for 
service.  Bom.  0.  0.  9. 

(I)  The  Govt,  of  India  do  not  regard 
Berar  as  territory  vested  in  Her 
Majesty  by  the  statute  21  &  22, 
Vic  0. 106,  but  as  native  territory 
^ministered  by  the  British  Govt 
on  behalf  of  H.  H.  the  Mizam,  and 
for  certain  purposes  specified  in 
the  Treaty  of  1853.  Lett&r  No. 
1626Q  of  1875,  Oovt.  I.  F.  V. 

(m)  B^sidents  should  exercise  great 
care,  inasmuch  as  iheir  endorse- 
ment has  been  made  conclusive 
OTidencO;  evidence  which  may  not 


be  disproved,  if  wo  are  to  follow 
the  analogy  of  conclusive  proof  in 
Act  I.  of  1872  sec.  8.  There  the 
words  however  are  qualified  by 
the  expression  **  in  this  Act.'' 

In  Bom.  a  letter  should  always  be 
8enttolBt,2nd  and  3rd  class  Sir- 
dars and  native  gentlemen  ranking 
with  them.  See  preface  to  Chap.  IX. 

(n)    See  forms  attached  to  Sch.  IV. 

These  may  in  most  cases  be  served 
by  attorneys  also,  see  sec.  686. 

(o)  Post  Office  authorities  in  India 
refuse  to  register  or  give  receipt 
for  letters  to  addressees  out  of  the 
jurisdiction  of  the  Secretary  of 
State  for  India.  Where  such  re- 
gistered letter  cannot  be  sent,  a 
summons  under  this  sec^on  cannot 
go.  Oasim  Azim  Vooplay  v.  Oaaim 
Muhammad  Baroocha  8.  W.  E.  X. 
349.  A  special  bailiff  cannot  be 
sent  to  serve  an  ordinary  civil 
process  in  a  foreign  country.  B* 
L.  B.  II,  69. 

'PofBeroice  of  summons  on  Oo/vemmeni 
officers  see  sees.  422 ;  on  compa/niea 
and  corporationSf  sec,  436 ;  and  on 
mUiioflry  men^  seo.  467  &  468. 
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APPEARANCE  OF  PARTIES. 


CHAPTER  VII. 

Of  the  Appearance  of  the  Parties  and  Conse- 
quence OF  NON-APPEABANCB. 


*S.68, 


tSf.  86,-S3. 

t  See.  p.  09. 
S  S.  166. 


llSeeApp:  Pro- 
ceed. 
&  Act  VII. 
1870. 


M.96. 


Parties  to  appear  on  day 
fixed  in  sununons  for  de- 
fendant to  appear  and  an- 
•wer. 


DiamiBsal  of  suit  where 
Bummona  not  served  in 
consequence  of  plaintiff's 
failure  to  pay  fee  for  iaaa- 
ingit. 


♦♦Act  of  1877 


(109)  On  the  day*fixed  in  the  summonsfor  the 
defendant  to  appear  and  answer, 
the  parties  shall  oe  in  attendance  at 
the  Court-housef  in  person  or  by 
their  respective  pleadersj,  (a)  and 
the  suit  shall  then  be  heard,  unless  the  hearing  be  ad- 
joumedS  to  a  future  day  fixed  by  the  Court 

M.  97.  If  on  the  day  so  fixed  for  the  defendant  to 
appear  and  answer,  it  be  found  that 
the  summons  has  not  been  served 
upon  him  in  consequence  of  the 
failure  of  the  plaintiff  to  pay  the 
Court  fee||  leviable  for  such  service, 
the  Court  may  order  that  the  suit  be  dismissed : 

Provided  that  no  such  order  shall  be  passed,  although 

p^  .  the  summons  has  not  been  served 

^^'  upon  the  defendant,  if,  on  the  day 

fixed  for  him  to  appear  and  answer,  he  attends  in  person 

or  by  a  duly  authorized  agent,t  when  he  is  allowed  to 

appear  by  agent. 

IL  9&  (110)  If  on  the  day  fixed*  for  the  defendant 
to  appear  and  answer,  or  on  any 
other  subsequent  day  to  which  the 
hearing  of  the  suit  isf  adjourned, 
neither  party  appears,  the  suit  shall  be  dismissed,  unless 
the  Judge,  for  reasons  to  be  recorded  under  his  hand, 
otherwise  directs,  (c) 

NL  99.    (110)   Whenever   a  suit   is  dismissed  under 
,  .   .  section  97  or  section  98,  the  plain- 

bATl'T??"**""^  tiff  °»«y  (««bject  to  the  law  o/limi. 
tation)**  brmg  a  fresh  suit;  or  if, 
within  the  period  of  thirty  days  from  the  date  of  the  order 
dismissing  the  suit,  he  satisfies  the  Court  that  there  was 
a  sufficient  excuse  for  his  not  pay- 
ing the||  Court  fee  required  withm 
the  time  allowed  for  the  service  c£ 
the  summons  or  for  his  non-i^pearance,  as  the  case  may 
be,  the  Court  shall  pass  an  order  to  set  aside  the  dismissal 
and  appoint  a  day  for  proceeding  with  the  suit. 

Ml,  100.  (Ill)  K  the  plaintiff  appeals  and  the  defend- 
ant does  not  appear,  the  procedure 
shall  be  as  follows: — 

(a)  if  it  is  proved  that  the  sum- 
mons was  duly  served,  the  Court 
may  proceed  ex  parte: 


If  neither  party  appear, 
suit  to  be  dismissed. 


or  Court   may   restore 
the  suit  to  its  file. 


Procedure  if  only  plain- 
tiff appear. 

When    summons     was 
duly  served. 
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CHAPTEa  vn. 

Licet  antesiari  ?    Ego  vero 
Oppono  aunculam.     Bapit  injue,  damor  uirinjae  : 
Undique  conotirsus. 

TffiBchapter  ctlla  for  little  oomment.  It  provides  the  conflequences  which  ensue  to  either 
DMiy  in  the  event  of  their  making  default  to  appear  on  the  day  fixed  in  the  summons, 
Tht  Changes  made  in  the  old  procedure  are  very  few.      The  principal  are—- 

(1)  Where  neither  party  appears,  the  suit  need  not  be  difimissed,  when  the  Judge,  for 
reasons  recorded  under  his  hand,  otherwise  directs.  (2)  W  here  the  plamtiff  does  not 
appear,  but  the  defendant  appears  and  admite  part  only  of  the  plaintiffs  claim,  the  Court 
£aU  dismiss  the  suit  so  far  aa  relates  to  the  remainder.  (8)  Where  the  defendant  «PP®^ 
and  the  suit  is  wholly  or  partially  dismissed  owing  to  the  non-appearance  of  the  pl|"j>™ 
and  the  plaintiflf  applies  for  an  order  to  set  the  dismiflsal  aside,  the  defendant  shall  be 
served  with  notice  of  the  application.  .  ,  ,        _3  «« 

Attention  is  drawn  to  the  Calcutta,  Bombay,  N.-W*  P.  and  Pan3ab  circular  ordws 
contained  in  the  preface  to  chaps.  VI.  and  VII,  They  contain  provisions  relating  to  tne 
institution,  registration  and  fixing  of  date  for  hearing  of  suits.  By  the  time  they  w&ce 
sent  to  Mess,  the  editor  had  not  had  access  to  those  from  Madras  and  the  Central  rro- 
vinces.  This  must  be  his  apology  for  inserting  here  matter  which  should  with  more 
oon8i8ten<?y  have  appeared  there,  ^^  .„         ^^/ur-4 

In  MADBAS,  then,  the  hours  of  business  are  fixed  from  10  a.  m.  till  sunset  QMaa. 
C.  O.  p.  63.)  Plaints  are  to  be  received  daily  by  the  sheristadars  of  Courts,  and  the  date 
ot  presentation  noted  on  them,  after  which  they  must  be  brought  the  same  day  to  the 
Ju<^  to  be  initialled,  or  stampiBd  in  his  presence.  In  rejecting  plaints,  a  3udicial  ordOT 
wiU  be  recorded  in  the  Court  £ary,  the  original  plahit  placed  among  the  records,  but  not 
immbered  or  entered  in  the  register.  Copies  of  endorsements  on  the  back  of  plaints 
returned  will  also  be  placed  on  record.  Persons  whose  vernacular  is  English  m^  present 
plaints  in  that  language ;  but  if  defendant  or  Judge  be  unacquainted  with  English,  a 
translation  of  the  plea<£ng8  in  the  language  of  the  Court  must  also  be  put  m,  under  the 
iignatuze  of  the  party  or  his  pleader.  No  pleading  to  be  registered,  untU  the  Judge  has 
examined  it  with  reference  to  sees,  53,  64  and  57,  and  ordered  that  it  shall  be  wrought 
on  the  file.    When  pleadings  are  put  in  under  general  power  of  attorney,  the  certified 


copy  of  such  power  must  be  put  on  record.  If  two  pleamngs  are  connected,  a  note  must 
be  madeby  a  party  or  pleader  on  each  of  them,  describing  the  other  withv^hich  it  is  con- 
nected.    Plaints 


be  made  by  a  (r...^^  -«-*  {,^w.i.v.«m  «—  v«.w.^  v*  »....»»,  — ^ — „ 

i.    Plaints  anonymous,  forwarded  by   poet  or  telegraph,  couched  in  language 
disrespectful  to  Judge  of  any  Court  or   public  officer,  containing  tenns  of  regroach 


against  tiie  other  party,  written  iUegibtf  or  unintelligibly,  will  not  be  regirter^.  V^bal 
corrections,  with  permission  of  Court,  may  be  made  at  any  time,  ib,  76.  Bee  furtner 
notes  to  sec  117, 

In  the  CBNTBAL  PBOVINCES  a  plaint  must  be  received  at  any  time  dming  Court 
hours,  its  institution  is  not  to  be  delayed  by  orders  for  janch  and  report  (I.  p.  197.)  The 
aeriL  of  the  Court  or  other  responsible  officer  should  certify  whether  it  is  properly 
rtannjed(384and886J.  ,^  ,  _^ 

With  reference  to  BECOQNIZBD  AGENTS,  Act  VHL  of  1859,  s.  17,  (pr^ent  Act  sees. 
8«,  38,)  was  introduced,  subject  to  this  proviso  :— Becogniaed  agent  was  defined  as  a  per- 
manent  servant,  partner,  relation  or  friend,  whom  the  Court  may  admit  as  a  fit  pers^  to 
xeraesent  a  party,  and  especially  persons  holding  powers  of  attorney  from  absent 
pwties,  pewons  carrying  on  business  on  behalf  of  bankers  and  traders,  managing  agents 
of  landholdCTS,  nearest  male  relations  of  women,  and  persons  em  <t0ufio  authorized  to  act 
lor  Govemment,  or  for  any  prince  or  chief  (L  46).  With  reference  to  unfitness,  the 
following  tests  are  mentioned:  the  servitude  of  uncertificated  and  unqu^ed  mufchtars 
peimanentiy  taken  into  a  trader's  service  f ot  the  sole  purpose  of  atteading  courtwid 
conducting  suits.  A  person  may  be  unfit  on  account  of  educational  deficienciee  or  special 
ignoranceof  matter  litigated.  Again,  in  particular  cases  there  may  be  special  reasons  for 
determining  a  person  to  be  unfit.  But  asthe  mass  of  Utigation  is  simple,  a  perman^ 
■ervant,  partner,  relation  ,friend,  other  person  specified  in  special  proviso,  w^o  may  be 
entrusted  by  a  party  with  the  conduct  of  his  suit,  would  ordinarily  be  fit  and  shouia  be 
admitted'  ib.  246,  247.    As  to  BETUBN  OF  PLAINT  after  registration,  in  case  Jiothan 


exercise  that  jurisdiction,  and  until  in  all  cases  of  doubt  it  has  ascertained,  after  proper 
enquiry,  that  it  has  no  jurisdiction. 
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(112)  (b)  if  it  is  not  proved  that  the  summons  was 

duly  served,  the  Court  shall  direct 
duly  Bar?ecL*°™°°*  ^  second  summons  to  be  issued  and 

served  on  the  defendant : 

(113)  (c)  if  it  is  proved  that  the  summons  was  served 
__  ,      OT^  the  defendant,  but  not  in  suffi- 

buTJ'.jrto Ztiir"**  ««°t  t'^^e  to  enable  him  to  appear 
and  answer  on  the  day  fixed  m  the 
summons,  the  Court  shall  postpone  the  hearing  of  the  suit 
to  a  future  day  to  be  fixed  by  the  Court,  and  shall  direct 
notice  of  such  day  to  be  given  to  the  defendant  (d) 

If  it  is  owing  to  the  plaintiff's  default  that  the  summons 
was  not  served  in  sufficient  time,  the  Court  shall  order  him 
to    pay  the  costs  occasioned  by  such  postponement 
M.  101.    (Ill)  If  the  Court  has  adjourned  the  hearing 

Ppooed  hf,  A  f  ^^  ^^^  ^^^^  ^'  parte,  and  the  defen- 
dant appe^  on  d^  df  S'  ^^^^>  *^  ^^  h^ioTQ  such  hearing,  ap- 
jouraed  hearing,  and  as-  pears  and  assigns  good  cause  for 
aigni  good  cause  for  preyi«  hia  previous  non-appearance,  he 
ona  non-appearance.  ^^^y^  \xpovL  such  terms  as  the  Court 

directs  as  to  costs  or  otherwise,  be  heard  in  answer  to  the 
suit,  as  if  he  had  appeared  on  the  day  fixed  for  his  appear- 
ance. 

HL  102.    (114)  If  the  defendant  appears,  and  the  plain- 

-.  ,  ,  ^  ^  tiff  does  not  appear,  the  Court  shall 
da^^'S]^'"  "^^^  dismiss  the  suit,  unless  the  defen- 
dant admits  the  claim,  or  part  there- 
of, in  which  case  the  Court  shall  pass  a  decree  against  the 
defendant  upon  such  admission,  and  where  part  only  of 
the  claim  has  been  admitted,  shall  dismiss  the  suit  so  far 
as  it  relates  to  the  remainder,  (e) 
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The  Chief  Commiaeioner  in  case  of  Muuumat  Ganga  Bai  y.  Bamehunder  RaCy  lays 
down  that  it  must'be  held  to  be  a  fundamental  principle  in  Civil  Court  practice  that  suits 
institntedllyy  persons  without  a  ri^t  of  suit  should  h^  simply  dismiseed,  and  that  persons 
with  rlght^ci  suit.should  not  subsequently  be  allowed  entntnce  into  audi  as  plaintiff. 


(a)  The  mere  filing  of  a  Vakalat- 
namah  is  not  sufficient  Iluast  Bibi 
Hala  v.  MussL  Aitoaru  8,  W.  B. 
VII,  81.  Bhimchary  Fdkirappa 
A-6,  Bom.  H.   0.  B.  IV,  206. 

The  N.-W.  P.  H.  C  in  C.  O.  7  of 
1878,  direoi  all  Judges  to  take 
their  seats  in  Court  by  11  A.  M.  at 
the  latest,  except  from  April  to 
June,  when  it  is  optional  to  hold 
early  morning  sittings.  Due  no- 
tice of  tlie  hours  of  sitting  should 
be  given,  and  such  hours  should 
be  strictly  adhered  to. 

(h)  The  Jud.  Comm.  Oen.  Pro. 
(IL  8,  and  CO.  21  of  1873)  warns 
against  hasty  dismissal  in  default, 
which  is  often  due  to  improper 
pressure  on  defendants  by  creditors 
to  come  to  private,  inequitable, 
and  unjust  adjustments. 

Xc)  The  provisions  of  this  and 
following  sections  apply  also  to 
implications  for  execution  of 
decrees.  Bajpal  y.  Ohuranum 
N.'W.  P.  1872, 10 ;  see  also  Oaw 
Mohan  Bandhopadhya  §cc.  V,  Ta/ra^ 
ehand  Bandopadhya  B.  L,  B.  III. 
App.  17.  Courts  cannot  strike  cases 
for  execution  of  decrees  off  the  file 
except  in  accordance  with  these 
sections.  The  practice  of  striking 
execution  cases  off  the  file  in 
order  to  clear  it,  and  enable 
judicial  officers  to  make  their 
quarterly  returns  is  strongly  con- 
demned. 

(d)'  Whenever  it  is  necessary  for 
the  court  to  satisfy  itself  that  a 
summons,  or  othier  process  has 
been  duly  served,  the  judicial 
officer*6hould  for  that  purpose 
take  tbe  evidence  of  the  serving 
officer  and  of  the  person  who 
accompanied  bim  to  identify  the 
person  to  be  served.  The  fixing  of 
copy  of  tbe  summons  on  tbe  door 


of  the  dwelling  house  does  notcon« 
stitute  effective  service  under  sec. 
80  unless  reasonable  efforts  have 
first  been  made  without  success  to 
serve  the  defendant  personally, 
and  unless,  moreover,  the  defen- 
dant is  actually  dwelling  in  the 
house  at  the  time.  These  condi- 
tions must  therefore  be  establish- 
ed by  the  evidence  before  the 
judicial  officer  can  be  rightly  satis- 
fied that  service  has  been  duly 
effected.  If  the  person  to  be  serv* 
ed  is  elsewhere  than  at  the  house 
pointed  out,  the  serving  officer 
must  either  seek  him  ont^or  return 
the  process  under  sec.  82,;  but  the 
fact  of  tie  service  of  summons 
must  always  be  regularly  proved 
before  the  commencement  of  a 
trial  ex-parte.  JET.  0.  C.  0.  Oal.  H. 
O.pp.  6  and  7.  Cen.  Prov.  I.  80, 
and  Panj,  I.  4. 

(d)  Even  though  defendant  does  not 
appear,  plaintiff  mast  prove  his 
case  to  the  satisfaction  of  the 
Court  before  obtaining  a  decree. 
C.  P.  I  81. 

(a)  An  appeal  lies  after  an  order  to 
set  aside  the  dismissal  of  a  suit 
from  orders  rejecting  applications 
under  this  section  in  oases  open  to 
appeal  s.  588. 

Sec.  Ill  of  Act  Vin.  (Sec.  100)  is 
subject  to  the  following  limitation, 
in  the  0.  P:— ItshaUnot  be 
obligatory  to  decide  ex  parte  in  tbe 
absence  of  defendant,  but  the 
Court  shall  proceed  to  compel  his 
attendance  under  the  following 
rule,  being  the  rule  now  in  force 
in  Oufli:— 

"  If  the  defendant  does  not  appear, 
it  sball  be  at  the  discretion  of  the 
Court  to  issue  a  warrant  to  arrest 
him,  and  detain  him  till  another 
day  appointed  for  tbe  bearing  of 
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M,  103.    (119)  When  a  suit  is  wholly  or  jMurtially  dis- 
•  See  !».  75.  ,  .   .^    missed  under  this  section,  *(/)  the 

by^t^tilri:'    plaintiff  shall  be  precluded  from 
bnnging  a  fresh  suit  in  respect  of 
ibL^^jl  ^"sft  *^®  samef  cause  of  action.     But  he  may  J  apply  for  *{p)  an 
jbeeii  *.p.29.    ^^^^^  ^  g^^  ^j^^  dismissal  aside;  and  if  it  be  •(A)  proved 
that  he  was  prevented  by  any  sufficient  cause  from  appear- 
ing* (t)  when  the  suit  was  called  on  for  hearing,  the  Court 
shall  set  aside  the  dismissal  upon  such  terms  as  to'costs  or 
otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  pro- 
ceeding with  suit 

No  order  shall  be  made  under  the  second  paragraph  of 
this  section  unless  the  plaintiff  has  served  the  defendant 
with  notice  in  writing  of  his  application.  *(/) 

M.  104.    (60)  If,  on  the  day  fixed  for  the  hearing  of  a 
Sa  §7, 41.         Procedure  where  defen-    Buita^ainst  a  defendant  residing  out 
dMit  residing  out  of  Brituh    of  British  India,  who  has  no  ac^entf 
India  doee  not  appear.  empowered    to    accept    service  of 

summons,  or  on  any  day  to  which  the  hearing  has  been 
adjourned,  the  defendant  does  not  appear,  the  plaintiff 
may  apply  to  the  Court  for  permission  to  proceed  with  his 
suit,  and  the  Court  may  direct  that  the  plantiff  be  at 
liberty  to  proceed  with  bis  suit  in  such  manner  and  sub- 
ject to  such  conditions  as  the  Court  thinks  fit 

M,  105.    (115)  If  tliere  be  more  plaintiff  than  one,  and 
Procedure  in  case  of  non-    one  or  more  of  them  appear,  and 
attenduioe  of  one  or  more    the  Others  do  not  appear,  the  Court 
of  several  plaintifb.  ^ay,  at  the  instance  of  the  plain- 

tiff or  plainti&  appearing,  permit  the  suit  to  proceed  in 
the  same  way  as  if  all  the  plaintiffs  had  appearea,  and  pass 
such  order  as  it  thinks  fit. 
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the  case,  and  to  attach  his  pro- 
perty," 
The  Judicial.  Commissioner  (1 191) 
points   oat   that    such    warrants 
mnst  be  issned  withdiscretioo,  and 
only  when  a  Court  feels  satisfied 
that  such  a  course  is  really  desirable 
for  the  ends  of  justice.    Again  (IL 
8),  he  warns  Courts  that  an  incon- 
siderate encouragement  of  verbal 
applications  to  enforce  immediate 
execution  of  decrees  may  deter 
defendants,  ignorant    as    to    the 
legal  means  of  avoiding  execution 
by  personal  arrest,  and  perhapn 
only     partially     indebted,    from 
appearing  to   defend  their  cases 
tnrough  fear  of  imprisoment  for 
the  portion  they  cannot  dispute. 
Lastly   (0.  O.  21  of  1873),  oases 
are  sometimes  wrongly  dismissed 
e»  parts,  because  a  plaintiff  is  not 
prepared  to  produce  his  evidence 
at  once,   without  due  considera- 
tion as  to  whether  there  was  suffi- 
cient cause  for  such  failure;  and 
again,  sometimes  simply  because 
defendant  could  not  be  found. 
Coorta  can    only    decide  ex  parte 
when  service  on  defendant  is  prov- 
ed ;  when  defendant  can   not   be 
found,  ordinarily  plaintiff  should 
be    able    to    satisfy    the     Court 
that    there  are  sufficient  grounds 
to     with  draw     from  the     suit 
under  seo.  878. 
Bom.  G.  O,  direct  that  this  service 
and  its  proofs  should  be  recorded. 
If  serving  peon  cannot  be  detain- 
ed, his  evidence  should  be  taken 
under  seo.  192 ;  a  separate  deposi- 
tion in  each  case. 
Mad.  H.  C.  point  out  that  ;where  a 
defendant    appears  in  person  or 
by    pleader,  his  being  unprepar- 
ed to  put  in  a  written  statement 
does  not  warrant  the  trial  of  a  suit 
ex  parte.,  II.  811. 
'  All  the  High  Courts  point  out  that 
great  care  should  be  taken  as  to 
identity  of  defendant  in  cases  of 
admission*    As  to  admission  by 
pleader  &c.y  see  notes  n.  o.  p.  85. 


(/)    The  Calcutta  High  Court  call 
attention  to  the  fact  that  there  is 
reason    to  apprehend   that  suits 
are  occasionally  decided  ex  parte 
against  a  defendant  without  suffi- 
cient enquiry  as  to  service  of  the 
summons  :  and  that  such   results 
may  be  in  some  measure  due  to 
a  feeling  on  the  part  of  the  presid- 
ing   officer    that  any    hardship 
may  be  obviated  by  an  application 
under  seo.  108.     District  Judges 
to  satisfy  themselves  that  the  pro- 
visions of  sec.  101.  (absence  of  de« 
fendant)  are  carried  out  ac<*ording 
to  their  true  intent,  i.  e,  that  the 
Court  in  each  case  proceedslto  hear 
the  case  ex  parte  only  on  proof  to 
its  satisfaction  that  the  summons 
has  been  duly  served. 
8.     It  will  be    observed  that    the 
procedare  of  sec.  108  is  not  appli- 
cable to  suit  dismissed  under  seo. 
98.     U.  a  O.  C.  H  0,  p.  86. 
The  first  hearing  of  a  suit  was  fix- 
ed for  the  10th  July,  1867.  Neither 
of  the  parties  nor  their  vakils  ap- 
peared. Thereupon  the  Court  dis- 
missed the  suit  under  sec  158  ;  but 
afterwards,  upon  the  application 
of  the  plaintiff's  vakil,  restored  it 
to  the  file  for  hearing,  under  seo, 
108.     Plaintiff    obtained   further 
adjournments  to  produce  witnes- 
ses. On  the  last  occasion  the  vakils 
of  both  parties  appeared,    but  no 
witnesses,  and  the  Court  again 
dismissed  the  suit  under  sea  158, 
for  failure  to  produce  witnesses. 
The  snit  was  again,under  sec.  108, 
restored  to  the  file  on  the  applica- 
tion of  the  plaintiff's  vakil,  and  a 
decision  come  to,  for  the  plaintiff, 
upon  the  merits. 
Held,  on   speciid  appeal,  that  the'' 
first  decree  of  dismissal,  being  a 
decree  which  might  have  b^n 
made  under  sec.  157,  was  one  to 
which  seo.  108  might  be  applied ; 
That  the  second  decree  of  dismis- 
sal was  one  to  which  seo.  158  alone 
applied,  consequently  one  subject 
only  to  review  or  to  an  appeal,and 
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M  106.  (116)  K  there  be  more  defendants  than  one. 
Procedure  in  caee  of  non-  ^^  one  OF  more  of  them  appear, 
atteadaooe  of  one  or  more  and  the  others  do  not  appear,  the 
of  eevemidefendantB.  g^it  shall  proceed,  and  the  Court 

shall,  at  the  time  of  passing  judgment,  make  such  order 
as  it  thinks  fit  with  respect  to  the  defendants  who  do  nOt 
appear. 

II,  107.  (117)  If  a  plaintifif  or  defendant,  who  has  been 
ConBequenceofnon^tten-  ordered  to  appear  in  perwn  under 
dance,  without  auflacient  tne  provisions  ot  section  66  or  sec- 
cause  shown,  of  party  order-  tion  436,  does  not  appear  in  person, 
ed  to  appear  in  person.  ^^  ^^^  sufficient  cause  to  the  satis- 

faction of  the  Court  for  failing  so  to  appear,  he  shall  be 
subject  to  all  the  provisions  of  the  foregoing  sections  ap- 
plicable to  plaintiffs  and  defendants  respectively  who  do 
not  appear. 

OfseUing  aside  Decreet  ex  parte. 

M,  108.    (119)  In  any  case  in  which  a  decree  is  pass- 
^^_        . ,    ,  e^ex  parte  against  a  defendant  un- 

to  the  Court  by  which  the  decree 
•  See  p.  76.     -^as  made  for  an  order  to  set  it  aside; 

and  if  it  be  proved  to*(/)the  satisfaction  of  the  Court  that 
the  defendant  was  prevented  by  any  sufficient  cause  from 
appearing  •(»n)when  the  suit  was  called  on  for  hearing,  the 
court  shs£  pass  an  order  to  set  aside  the  decree  upon  such 
terms  as  to  costs,  payment  into  Court,  or  otherwise,  as  it 
thinks  fit,  and  shall  appoint  a  day  for  proceeding  with  the 
suit.*  (n) 

M,  109.    (119)  No  decree  shall  be  set  aside  on  any  such 
Ko  decree  to  be  set      application  as  aforesaid,  unless  no- 
aside  without  notice  to     tice  thereof  in  writing  has  been 
opposite  party.  g^j^^^j  ^^  ^j^^  opposite  party. ' 
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the  prooeedlng  bad  on  the  last 
time  being  sabstantiallj  an  appli- 
cation for  review,  was  one  which 
the  Court  had  power  to   grant. 
Amhalavana    Padeiyatehi    Suhra-' 
fncmia  Pcuteiydchi.     M.  H.  C,  B. 
VI.  162. 
(g)    In  Swimg  and  Oo,  v.  Oosaidass 
Ohose  amd  otkws^  B.  £.  R,  App^TIL 
7,  there  were  three  defendants,  all 
inakers  of  a  joint  promiBsory  note. 
A  summons  was  duly  served  apon 
the  firsty^Oosaidass  Ghose,  and  a 
snmmoDS  for  the  other  two  left 
with  him.  Neither  of  these  last  two 
applied  for  leave  to  appear.  A  de- 
cree was  obtained  against  all  three, 
and  Gosaidass  Ghose  arrested  ia 
execution  of  it.  On  the  matter  com- 
ing before  the  High  Oonrt,    Phear 
J.  held  that  Gosaidass  Ghose  could 
not  object  to  the  decree,  although 
the  other  two  defendants  could, 
(ik)    i.  0.  a  bond  fide  mistake ;  one 
not    unreasonable.     Hardat    Bai 
Sriikishan  Daa  v.  Victoria,  §co,y  Bom. 
H.  0  IIL,  60.     The  absence  of  a 
plaintiff's     counsel   or    attorney, 
when  caused  by  a  bondfldemistsikef 
has  been  allowed  sufficient.  Orien" 
tal  Finance  Oorporation  ▼.  Mercan' 
ULe  Oredii  a>u2  Finance  Oorporation 
(Bom  H.  0.  IT.  267).  The  death  of 
a  pleader,  which  occurred  without 
biaclient  being  awareofit,  JEfa;  parte 
AU  Khan,  Bom.  H.  C.  A.  0,  IV.  92. 
(i)     Ttiis    section  applies  only  to 
those  who  have  never  appeared, 
and  not  to  one  who  is  absent  only 
on  an  adjourned  hearing;  [the  new 
Code  permits  Courts  to  proceed 
according  to  these  sections  in  the 
case  of  defendants  who  are  absent 
at  such  hearing,  sec.  157,  butthi4 
is  entirely  optional.]    Oorachand 
Ooeami  v.  Baghu  Mandal  B,  L,  B. 
IIL  app.  121.  Kali  Oharan  Datt  v. 
Modhoo  Sudan  Qhoae  8.  W.  B.  VI. 
86. 
An  appearance  has  been  made  if  the 

Eluntiff  appear,  though  he  may 
ave  fftiled  to  produce  witnesses. 
Mvikammad  AnmuUah  Sfc,^  ▼.  AU 


Bakh$%  N.'W.  P.  1873  p.  1\  Kashi 
Parshad  v.  Debt  Das,  ^c,,  1875,  p. 
77.  But  this  is  not  so,  if  a  pleader 
has  been  appointed  only,  and  has 
no  instructions.  Bhimoharya  ▼• 
Fahirappa.  Bom.  H.  0.  TV.,  206. 

(J)  A  special  appeal  will  not  lie 
from  a  regular  appeal  6om  an 
order  under  this  section,  (and  an 
appeal  only  in  cases  that  are  open 
to  appeal  sec.  588)  Oarew  v.  Thum^ 
munlf.'W.  P.  1868^  p.  898.  tee 
dUo  Mad.  H  0.  L  189. 

Bom.  High  Court  F.  B.,  in  BameJiei 
^6,f  y.  Balhishna,  8fc,,  Bom.  H.  0. 
VI,  161,  following  Umda  Bibi  v. 
AkauriSing  8  W.  B.  VII,  425,  and 
Tarachand  Ohose  v.  Anand  Ohandar 
Ohaudhri  ''ib,**  X,  450,  ruled  that  a 
plaintiff  successful  in  a  Court  of 
first  instance,  but  who  did  not 
appear  in  regular  appeal,  was  not 
debarred  by  such  non-appearance 
from  preferring  a  special  appeaL 
A  judge  is  not  empowered  to  set 
aside  a  decree  passed  under  S. 
158,  Af.  K  0.  IV,5,  6,  Jud.  Comm. 
Cen.  Prov.  points  out  in  Shambu 
KaZar  v.  Bodhi  Sing  that  thia 
does  not  apply  to  judgments  pas- 
sed against  a  plaintiff  who  did 
appear  although  defendant  did  not. 

(h)  Should  bear  a  Court  fees 
stamp  of  eight  rupees,  see  Act 
Vn.  1870.  Sch.  n.  17,  Parbati  ▼. 
Girdhari  Lai,  8.  W.  B.  IF.,  16. 

(I)  In  Bare  Kishen  Doss  v.  MoH 
Ohand  Baboo  it  was  held  that 
where  One  defendant  appears  and 
another  defendant  defaults,  and  a 
decree  is  obtained  against  both, 
the  defaulting  defen£mt  can  ap- 
ply to  get  the  decree  set  aside. 
Should  he  succeed,  the  Court 
cannot  open  up  and  investigate 
the  case  again  with  regard  to 
the  other  defendant.  8.  W.  B. 
VIII.9  260.  But  in  Koroona  Moyes 
Vebia  ▼.  Naboo  Kishan  Mvkarji 
there  were  two  defendants,  both 
of  whom  did  not  appear,  and  one 
only  applied  under  this  section 
and  got  the  case  dismissed  ^  toto: 


10 
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CHAPTER  VIII. 

Of  Writtjmj  Statements  and  Set-off. 

110.     (120)  The  parties  may,  at  any  time  before  or  at 
♦  S.  117,  ^  .       gteteme  ts.  ^^^  ^™^  hearing  of  the  suit,  tender 

written  statements  of  their  respec- 
tive oases,  and  the  Court  shall  receiTe  sudi  statements, 
and  place  them  on  the  lecord. 

M.  111.    (121)  If  in  a  suit  for  the  recovery  of  money 
Partkulaw  of  set-off  to      *te    defendant  ^  claims    to    set-off 
be  given  in  written  state-      against  the  plaintiff's  demand  any 
^^^^'  ascertained  sum  of  money  legally 

recoverable  by  him  from  the  plaintiff,  and  if  in  such 
claim  of  the  defendant  against  the  plaintiff  both  parties 
fill  the  same  character  as  they  fill  in  the  plaintiffs  suit, 
the  defendant  may,  at  the  first  hearing  of  the  suit,  but 
not  afterwards,  unless  permitted  by  the  Court,  tender 
a  written  statement  containing  the  particulars  of  the  debt 
sought  to  be  set-off. 

^e  Court  shall  thereupon  enquire  ifito  the  same,  and  if 

,     .  it  find  that  the  case  fulfils  the  re- 

^^*"^*  quirements  of  the  former  part  of 

this  section,  and  that  the  amount  claimed  to  be  set-off 

t6een.»»,p,9,    does  not  exceed f  the  pecuniary  limits  of  its  jurisdiction, 

the  Court  shall  set-off  the  one  debt  against  the  other.(a) 

Such  set-off  shall  have  the  same  effect  as  a  plaint  in  a 

vm^  ^       m  cross-suit,  so  as  to  enable  the  Court 

E«bct  of  setoff.  ^  pronounce  a  final  judgment  in 

the  same  suit,  both  on  the  original  and  on  the  cross-claim; 

but  it  shall  not  affect  the  lien  upon  the  amount  decreed  of 

any  pleader  in  respect  of  the  costs  payable  to  him  imder 

the  decree. 

lUtinlfaHon, 

(a)  A  bequeaths  Rs.  2.000  to  B.  and  appoints  C  his  executor  and 
residuaiy  legatees  B  dies,  and  D  takes  out  admimstration  to  B's  effscts. 
C  pays  Rs.  1.000  as  surety  for  D.  Then  D  sues  C  for  the  legacy.  C  cannot 
set-off  the  debt  of  Rs.  1,000  against  the  legacy,  for  neither  C  nor  D  fills  the 
same  character  with  respect  to  the  legacy  as  they  fill  with  respect  to  the 
payment  of  Rs.  1,000. 

(I)  A.  dies  intestate  and  in'debt  to  B.  C  takes  out  adminittratioB  to 
X'b  effects,  and  B  buys  part  of  the  efifects  from  C.  In  a  suit  for  the  purchase 
money  by  C  against  B,  the  latter  cannot  set-off  the  debt  |gainst  tne  price, 
for  0  fills  two  different  characters,  one  as  the  vendor  to  B,  in  which  he  sues 
B,  and  the  other  as  representative  to  A. 

(c)  A  sues  B.  on  a  bill  of  exchange.  B  alleges  ihat  A  has  wrongfully 
negleotsd  to  insure  B's  goods  and  is  Iktble  to  him  in  compensation  which  he 
dums  to  set-off.    The  amount  not  being  ascertained  cannot  be  set-off. 

{d)  A  sues  B  on  a  biU  of  exchange  for  Rs.  500.  B  holds  a  judgment 
against  A  for  Ra  1.000.  The  two  daimb  being  both  definite  pecuniary 
demands  may  be  set-ofll 
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It   was    held    that    the    second 
defendant,  who   came   in  with  a 
petition  at  the  second  hearing,  had 
a  good  locus   atandif   and  oonld 
take  advantage  of  the  order  for 
dismissal  (S.  TF.  B.  XL,  18.) 
(m)     Farther,  in  odse  Bagapa-hin' 
Samapa   v,    Fara/paMn-^hioofa 
a  Conrt  of  first  instance  refused 
to  receive  the  defendant's  written 
statement    because    it  had  been 
tendered   after  the  day  on  which 
the  Conrt  had   ordered  it  to  be 
filed,  and  the  delay  had  not  been 
satisfactorily  explained.    Still  the 
Conrt  framed  issues  in  presence 
of    the  defendant's  pleader,  and 
allowed    him    to    cross-ezamime 
plaintiff's  witnesses.    The  Conrt 
gave  a  decree  in  plaintiff's  &vonr, 


which    the  Judge    decided    was 
ez parte.  Held  it  was  not  em  parte. 
(n)     The  period  appointed  within 
which  a  defendant  can  apply  is 
thirty    days    from  the  date    of 
executing  any  process  for  enforc* 
ing  the  judgment.  For  rulings  on 
the  computation   of  this  period, 
and  the    meaning  of    the   word 
process,  see  App.  Limitation  Act 
Sch.,  sec.  158. 
As  to  finality  of  the  order  passed  on 
these  applications,  see    notes  to 
sec.  584. 
This  section  applies  also  to  cases 
of*  execution   of  decree"  dispos- 
ed of  in  the  absence  of  the  judg- 
ment' debtor.   8ital  Parshad,  ^c., 
V.   Muhammad  Karim   Khan,  &*€. 
N.  W.  P.  1873,  164. 


CHAPTER  Vm. 

Interest  reipubliece  Ht  sit  finie  Utiiim^ 

TfliB  chapter  deals  maiiilj  with  written  Btatementa.  Either  party  may  tender  them 
before  or  at  the  fiiBt  hearing  of  the  suit,  but  not  afterwards,  except  at  the  request  or  with 
the  pemussion  of  the  Court.  Such  statements  are  evidence,  subject  to  all  the  rules  in 
the  Eridence  Act  which  bear  upon  the  admission,  value,  proofs  Ac,  of  other  documents. 
The  important  clause,  however,  of  all  the  seven  which  this  chapter  contains  is  that  relating 
to  a  "  set^flt'*  Thii  lays  down  that  a  set-off  can  only  be  recovered  under  the  following 
cireumstances  :— 

(a)  If  the  suit  in  which  it  is  pleaded  is  one  for  the  recovery  of  money, 

(b)  If  the  set*off  is  (i)  an  tueaiained  sum  of  money  (li)  legally  recoverable  by  the  defen* 
danthvm  plalntifT.  (lil)  tendered  in  a  written  statement  at  first  hearing  of  the  suit 

(c)  If  the  parties  to  the  set-off  fill  the  same  characters  as  they  fill  in  the  plaintiff's 
claim. 

(<l)  If  the  amount  okimed  to  be  set  off  does  not  exceed  the  pecuniary  limits  of  the 
Ooarfs  jurisdiction. 

It  would  seem  at  first  sight  that  this  last  is  a  marked  innovatioB,  but  it  is  hardly 
ao.  Under  the  old  Code  a  defendant  had  formally  to  abandon  the  excess  ;  under  the  new 
Cbde,  U  he  reduces  his  obim  to  the  bounds  of  tlra  pecuniary  jurisdiction  of  the  Courts 
.he  wUl  be  barred  ini^  subsequent  suit  by  '*  Res  judicata.'* 


(a)  This  section  is.ndw  clothed  in 
such  ^lear  langnage,  that  it  is 
unnecessary  to  add  further  to  it. 
The  only  wordb  upon  which  a 
dispute  is  likely  to  arise  are  *'  as- 
certidned"  and  **'  character."  The 
former  seems  to  correspond  to 
Justinian's  *'  eausa  ZCgtiida,'*  a 
claim    clearly   well  founded|  the 


amount  at  once  ascertainable,  and 
not  calling  for  any  fnrther  en- 
quiry. The  word  legally  recover- 
able answers  any  such  questions 
as  to  whether  a  claim  barred  by 
limitation  can  be  pleaded  as  a  set- 
off against  a  claim  not  so  barred. 
The  Calcutta  High  Conrt  direct  that 
in  each  oase  brought  up  on  ap- 
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(e)  A  lues  B  for  oompeiiflatiQii  on  Mooont  of  a  tresptas.  B  holds  a  piD* 
miasory  note  for  Rs.  1,000  from  A,  and  daima  to  setoff  that  amount  agamat 
any  sum  that  A  may  recov^  in  the  mnt.  Bmay  do  ao^  for  aa  aoon  as  A 
reooYerfi^both  aoma  are  definite  peouniarj  demaoda. 
•  (f)  AandBaiaeOforRa.  l/)00.  C  oannot  8etK)ff  a  deht  due  to 
him  by  A  alone. 

ig)  A  auea  B  and  C  f or  Rs.  1,000.  B  oanaot  set-off  a  debt  due  to 
him  alone  by  A. 

(A)  A  owea  the  partnerahip  firm  of  B  and  C.  Ra.  1,000.  B  dies,  leaTing 
C  aunriTing.  A  auea  C  for  a  debt  of  R».  1^00^  due  in  hia  aeparate 
character.    C  may  aetoff  the  debt  of  Ba.  I,000.(^} 

112.     (122)  Except  as  provided  in   the  last  preceding 

K^  .^^^r.  ^.f^-^f  4...    ^^  section,  no  written  statement  * 

^  nr  J.:^T^1:^t:^.    BhaU  be  r^^i^ed  after    the  first 

ing  unleaa  called   for   by     hearing  of  the  SUlt :((?) 
Court. 

Provided  that  the  Court  may  at  any  time  require  a 
written  statement,    or    additional 
cKr^^irtZn^    written    statement,  from    any    of 
the  parties,  and  fix  a  time  for  pre- 
senting the  same: 

Provided  also  that  a  written  statement,  or  an  additional 
written  statement,  may,  with  the  permission  of  the  Court, 
be  received  at  any  time  for  the  purpose  of  answering  writ* 
ten  statements  so  required  and  presented.(c{) 

11$,    If  any  party  from  whom  a  written  statement  is  sa 
^     ^  .  required  fails  to  present  the  same 

faiU^^^^t^wSiS  witMn  the  time  &ced  by  the  Court, 
atalemeat  dJled  for  by  the  Court  may  pass  a  decree  against 
iiowci,  him,  or  make  such  other  order  in 

relation  to  the  suit  as  it  thinks  fit  (e) 

114.     (123)  Written  statements  shall  be  as  brief  as  the 

nature  of  the  case  admits,  and  shall 

Rnwne  of  written  atate-    ^^^  ^^  argumentative,  but  shall  be 

^'^^  ^  confined  as  nmch  as  possible  to  a 

simple  narrative  of  the  facts  which  the  partv  by  whom  or 
on  whose  behtdf  the  written  statement  is  made  believes  to 
be  material  to  the  case,  and  which  he  either  admits  or  be- 
lieves he  will  be  able  to  prove.(f; 

Every  such  statement  shall  be  divided  into  paragraphs 
numbered  consecutively,  and  each  paragraph  containing  as 
nearly  as  may  be  a  separate  allegation. 

115.(123).    Written   statements   shall   be  subscribed 

ts».5l  51  ^^^  verified  in  the  mannerf  herein- 

'  Written  Btatementi  t«  be    before  provided  for  subscribing  and 

aubecrfbedandveriSed.         verifying  plaints,  and  no  written 

statement  shall  be  received  unless  it  be  so  subscribed  and 

verified.(;) 

The  provisions  of  section  52  as  to  examining  witnesses  as 
to  the  &ct  of  signature  shfjl  apply  in  the  case  of  written 
statements. 
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peal,  a  memorandnm   shonld  be 
filed   with   the  records,    Bhowing 
the  date  on  which  the  first  hear- 
ing was  filed,  and   the   dates  on 
which  the  written  statements  of 
the  parties  were  filed.  (17.  0.  0. 
0.  H.  C.  82.) 
(()     This  will    meet    the  case  in 
which  a  plaintiff  may  choose  to 
drop  his  suit, 
(o)    It  is   discretionary   with  a  de- 
fendant whether  he  file  a  written 
statement  or  not  at  first  hearing, 
unless  he  wish  to  claim  a  set-off. 
Bom.  0.  0.,  Panj.  0.  0  6.,  Oen.  P 
{d)    By  sec.  19  HI.  Act  Vn.  1870, 
these  are  exempted  from  the  pay- 
■  ment  of  any  Court  fees. 
The  Bom.  H.  0.  advise  that  this  pow- 
er should  as  a  mle  be  exercised 
only  where  the  case  is  complicated 
or  defendant   not   present;  they 
should  always  be  as  brief  as  the 


dant    hopes  to    prove     at    the 
trial  has  oeen   allowed  to  be  suffi- 
cient. MvMa  Keaht  Dan  v.  KoUas 
Ohandar  MUtar    8.   W.   E.  VII, 
498. 
(g)    If  application  be  made  that  a 
written  statement  be  verified  by  a 
person  other  than  one  of  the  par- 
ties, notice  should  be  given  to  the 
other  side,  or    very    good  cause 
shown    why    it  was    not    iriven. 
OamphM  v.  Steel,  In,  Jur.  N,  iS.,  J. 
38. 
Persons  exempted  from  attendance 
in  Court  are  not  exempt  thereby 
from  subscribing   and   verifying 
their  written  statements.    Dinoo 
Singh  Bai  v.  E$an  Chandar  Bai^ 
Wym.  Bep.  It  2bS,note8  to  see.  116. 
(h)    Objections  of  this  nature  should 
be  taken  before  the  case  is  ripe 
for  hearing.  Smallwood  v.  Parry, 
Ooryton  B.  89. 


circumstances  of  the  case  permit.    I  In  case  Booii  Sing  v.  Barhans  NarO' 
iaintiffs  should   never  be  enoour-         y an  Singh  S,  W  B,  TU,  212,  a 

Principial  Sadr  Amin  fined  a  vakil 


Plaintiffs 

aged,  or  much  less    required,    to 
put  in  written  replies    to   defen- 
dant's  answers.     The   procedure 
required  by  sec.  118  should  rather 
be  resorted  to. 
It    is   usual  for    Courts    to  order 
written  statements  to  be  filed  if 
one  of  the  parties  asks  for  them, 
unless  it  appear  that  the  applica- 
tion is  only  brought  with  an  inten- 
tion to  harass  or  delay,  see  j9.  M, 
Vatimani   Basi  y.  Sirinath  Ohose 
B.L,R  III.   11,  where   such  a 
statement  was  granted  under  very 
exceptional  circumstances. 
(e)    For  such  neglect  it  was  ordered 
in  Bamratan  ▼.   Orienial    Steam 
Company,  Byde  11.  89,  that   the 
defaulter  should  be  examined  and 
confined   throughout  the  case  to 
bis  statement  in  the  witness    box 
In  Shama  SundaH    Dasiy.  Brin* 
dahadub  Mitter,  the  Court  refus- 
ed  to  hear    counsel     who    had 
been  instructed  to  appear  for  th^ 
de&ulter. 
(f)    BeHef  founded  upon  the  merest 
nuaonr  of  a  &ct  which  d«fe&- 


one-  rupee    for    filing  a  written 
statement  which  he  considered  too 
lengthy,  and  ran  his  pen  through  a 
large  portion  of  it  including  a  plea 
of  limitation.    The  Judge  on  ap- 
peal went  into  the  question  of  limi- 
tation.   This  was  held  to  be  right. 
The  P.  S.  A.  was  held  to  be  wrong 
in  fining. 
In  Qhur  Chandar  Binoas  ▼.  Orieh 
Ohanda/r  Biswas,  8.  W.  B.   VIL^ 
120,  it  was  held  that  an  equitable 
defence,  though  not  put  forward 
in  the  written  statement,  may  be 
set  up. 
In  Ohora  Kara  v.  laa  Bin  Khalifa^ 
B.L.RL  209,  it  was  held  that 
it  is   hereby  contemplated    that 
a  defendant  shall,  in  his  written 
statement,  set  forth  the  case  he 
intends  to  make  at  the  trial. 
The  rule  followed  in  Eehenchunder 
Sing      V.      Shamacham    Batb  : 
(11  if.    I.  A.     7)    Muhammad 
Zahoor  Ali    Khan    v.  Massamai 
Thakwra/TA    Batta   Koer    (11  M. 
1,  4.  468)  and  Jffaratfwe  y.  Nwrro- 
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116.     (124)  K  it  appear  to  the  Court  that  any  written 
Rajeotion  of  argumenta-    Statement,  whether  called  for  by  the 
tive,  prolix,  or  irrelevant    Court  or  spontaneously  tendered, 
•See  p.  77.        written  itatemeirts.  jg*  (^)  argumentative  or  prolix,  or 

contains  matter  irrelevant  to  the  suit,  the  Court  may  amend 
it  then  and  there,  or  may,  by  an  order  to  be  endorsed  thereon, 
reject  the  same,  or  return  it  to  the  party  by  whom  it  was 
made  for  amendment  within  a  time  to  be  fixed  by  the  Court, 
imposing  such  terms  as  to  costs  or  otherwise  as  the  Court 
thinks  fit 

When  any  amendment  is  made  imder  this  section,  the 

Altertationof amendmentiw     f^^S^  ^^^^  **^«*  i*  ^y  ^^  ^^^ 

ture. 
When  a  statement  has  been  rejected  under  this  section, 
the  party  making  it  shall  not  pre- 
Bffect  of  rejection.  ^^^^    another    written    statement, 

unless  it  b^  expressly  called  for  or  allowed  by  the  Court. 


CHAPTER  IX. 

Of  the  Examination  of  the  Parties  by  the  Court. 

1^,  1 17.    At  the  first  hearing  of  the  suit  the  Court  shall 

Aaoertainment  from  each    ascertain  from  the  defendant  or  his 

pnty  wheiOier  allegationa  in    pleader  whether  he  admits  or  denies 

written  statementi  are  ad-    the  allegations  of  fact  made  in  the 

mitted  or  denied.  jj^^^^  ^^j  g^^jl  ascertain  from  each 

party  or  his  pleader  whether  he  admits  or  denies  such 

allegations  of  fact  as  are  made  in  the  written  statement  (if 

any)  of  the  opposite  party,  and  as  are  not  expressly  or  by 

necessary  implication  admitted  or  denied  by  the  party 

against  whom  they  are  made.    The  Court  shall  record  such 

tflee  p.  81.      admissionsf  (a)  and  denisds. 

fH  118.     (125)  At  the  first  hearing  of  the  suit,  or  at 
Oral  examiBatien  of  party    any  subsequent  hearing,  any  party 
or  oompanioB  of  himaeif  or    appearing  in  person  or  present  in 
fait  pleader.  Court,  or  any  person  able  to  answer 

any  material  questions  relating  to  the  6uit  by  whom  sudi 
'  party  or  his  pleader  isaocompanied,may  be  examined  orally 
by  the  Court ;  and  the  Court  may,  if  it  thinks  fit,  put  in 
the  course  of  such  examination  questions  suggested  by 
either  party. 

119.  (125)  The  substance  of  the  examination  shall  be 

Babetanoe  of  examination     reduced  to  writing  by   the  Judge, 

to  be  written.  and  shall  form  part  of  thetecord.  (d)'f 

M*  120.  (127)  If  the  pleaderfCc)  of  any  party  whoappears 

by  a  pleader  refuses  or  is  unable 

InalS^S^^j:!^^^'    to  ai^wer  any  material  question 

relating  totbesuit  which  the  CquH 
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hurry.  Marsh  70).  that  a  plaintiff 
muBt  be  held  to  the  state  of 
facts  and  equities  alleged  and 
pleaded  by  him  in  his  plaint,  or 
involved  in  or  consistent  there- 
with, applies  also  to  the  case 
made  on  the  pleadings  by  a  defen- 
dant. Therefore,  where  the  de- 
fendant in  a  suit  in  ejectment 
averred  in  his  written  statement 
that  the  land  in  dispute  was  in  fact 
his,bnt  had  previously  to  1865  been 
encroached  on  by  the  plaintiff, 
and  that  the  defendant  then,  in 
order  to  avoid  litigation,  compro- 


mised the[Mispate  by  payment  to 
the  plaintiff  of  a  sum  of  money, 
and  purchased  the  land,  and  had 
since  then  remained  in  possesion 
of  it :  Held  that  the  only  defence  > 
open  to  the  defendant  was  that  of 
purchase,  and  that  he  could  not 
be  allowed  at  the  trial  to  prove 
a  case  of  continuous  user  and 
possession  adverse  to  the  plaintiff 
commencing  before  1865.  For  a 
casB  of  striking  out  foreign  mcUter 
see  Ealford  v.  E.LR  &- B.  L  B. 
XIl.  19. 


I  posted  for  hearing,  the 
their  pleaders  are  to  be 


CeAPTEB  IX. 
Descendat  in  Oampum  petiior. 

Tbv  proTiaions  for  the  ezaminritlon  of  parties  are  left  almost  the  aam^  M  they  stood 
in  the  old  Code.    Attention  is  however  drawn  to  the  following; 

ft)  The  Court  maj,  if  it  think  fit,  put  in  the  course  of  the  examination  questions 
suggested  hj  either  party. 

(0)  A  (fudge  is  bound  to  clear  the  way  before  him  by  calling  upon  either  party  to 
admit  or  deny  seriatim  the  allegations  of  fact  made  in  the  wrtiten  statements  of  the  oUier. 
These  are  all  to  be  recorded. 

Madras  Sigh  Cbwrt  an  posting  of  eases  Jtc 
The  Madras  High  Court  (p.  77)  direct  that  in  the  list  of  cases 
oumberof  each  case,  the  namee  of  the  parties-and  also  those  ^  t 

rafied.  Suite  and  petitions  are  to  be  brought  on  for  hearing  according  to  their  order  on 
file,  and  eight  clear  days  are  always  to  be  allowed  between  posting  and  date  of  hearing 
They  further  direct  every  procedure  towards  the  hearing  (p.  99),  or  dddsion  of  a  suit 
to  be  taken  according  to  the  order  of  the  suit  on  the  file.  Suits  in  which  no  step  can  be 
taken  will  thus  be  postponed  in  favour  of  those  ready  for  advancement,  and  every  suit  ready 
for  advancement  will  be  taken  up  according  to  its  order  on>the  file.  Ko  departure  should 
be  pefmitted  ttom  this  rule  except  for  good  and  sufficient  reason,  of  which  the  Judge  must 

£'  e  explanation.  Where  there  are  special  urgent  reasons,  as  when  a  sepoy  with  limited 
ve  of  absence  is  a  party,  the  (»xler  on  the  register  .may  be  deputed  from. 
The  several  papers  on  a  record  (p.  86)  are  to  be  endorsed  according  to  their  contents, 
every  paper  havmg  at  the  head  of  endorsement  the  number  of  the  suit  to  which  it  belonf;s. 
Flsints  must  be  endorsed  with  the  names  of  parties  and  their  pleaders.  If  any  of  the  parties 
die,  the  numbers  attached  to  their  namee  are  nevertheless  to  be  continued,  and  the  names 
of  their  legal  representatives  to  be  numbered  consecutivelvtothoseof  original  parties;  fredi 
parties  brought  in  are  to  be  numbered  consecutively  to  piMptiflh  or  defendants,  as  the  case 
may  be,  alrnidy  in  the  suit. 

Bombay  Sigh  Court  an  evidenee  of  persons  of  rank,  law  easte,  and  Parsees. 

The  Bombay  High  Court  direct  that  when  a  let  class  Sirdar  has  to  attend  any  Court, 
.he  is  to  be  provided  with  a  bhair  an  the  raised  platfcmn  on  which  the  Judge  sits,  and  shall 
give  his  evidence  sitting. 

A  2nd  and  8rd  Class  Sirdar  is  to  have  a  chair  in  some  convenient  place  belowjthe  raised 
platform,  and  shkll  give  his  evidence  sitting. 

All  native  gentleman  who  by  Qovemment  Notification  of  80th  April  1866  do,{or4by 
any  similar  notification  shall,  rank  with  lat,  2nd,  and  Srd  dass  Sirdars  respectively  wUl  be 
treated  as  laid  down  in  the  foregoing  paragraph, 

AU  Sirdars  should  stand  while  me  afiGbrmation  or  oath  is  being  administered,  and  should 
take  IMr  seats  imnwdiatoly  after.  Bom.  a  O.p^,  100. 

Low  caste  persona  are  to  be  allowed  free  access  to  the  interior  of  every  Court^'arrange- 
ments  being  made  to  avoid  the  possibility  of  their  being  brought  into  any  sort  of  contact 
with  \b%  rest  of  the  conn&unity  iJBom^  S.  D.  A.  C,  O,  Ytth  November,  1848). 
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is  of  opinion  that  the  party  whom  he  represents  ought  to 
answer,  and  is  likely  to  be  able  to  answer,  if  interrogated 
in  person,  the  Court  may  postpone  the  hearing  of  the  suit 
to  a  future  day,  and  direct  that  such  party  shall  appear  in 
•a  66.  person*  on  such  day. 

K  such  narty  fails  without  lawful  excuse  to  appear  in 
person  on  the  day  so  appointed,  the  Court  may  pass  a  decree 
against  him,  or  make  such  order  in  relation  to  the  suit  as 
it  thinks  fit. 


CHAPTER  X. 

Op  Discoveby  and  of  thb  Admission,  Inspbction,  Pbo- 
DucnoN,  Impoundino,  and  Retubn  of  Docukents. 

HI,  121.    Any  party  may  at  any  time,  by  leave  of  the 
Power  to  ddiYer  intarro-    Court,  deliver  through  the  Court 
»**ori«^  interrogatories  in  writing  for    the 

examination  of  the  opposite  party,  or  where  there  are  more 
oj)po8ite  parties  than  one,  any  one  or  more  of  ^uch  parties, 
with  a  note  at  the  foot  thereof  stating  which  of  such  inter- 
lo^tories  each  of  such  persons  is  required  to  answer : 

Provided  that  no  party  shall  deliver  more  than  one  set 
of  interrogatories  to  the  same  person  without  the  permis- 
sion of  the  Court,  and  that  no  defendant  shall  deliver  inter- 
1 8f.  110       rogatories  for  the  examination  of  the  plaintiff  unless  suchj* 
defendant  has  previously  tendered  a  written  statement, 
and  such  statement  has  been  received  and  placed  on  the 
record. 
M.  122.    Interrogatories  delivered  under  section  121  shall 
be  served  on  the  pleader  (if  any)  of 
Service  of  mterrogatorieiL    ^^^  j^^y  interrogated  or  in  the 

manner  hereinbefore  provided  for  the  service  of  summons, 
and  the  prbvisions  of  sections  79,  80,  81,  and  82  shall,  in 
the  latter  case,  apply  so  far  as  may  be  practicable. 

M,  1 23.  TheCourt^in  adjusting  the  costs  of  the  suit,  shall, 

.  ,  at  the  instance  of  any  party,  inquire 

«uStot?^riir*  orcauseinquirytobemadeintotbe 
propnety  of  delivering  such  inter- 
rogatories; and  if  it  thinks  that  such  interrogatories  have 
been  delivered  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories  and 
the  answers  thereto  shall  be  borne  by  the  party  in  fault 

m,  124.  K  any  party  to  a  suit  be  a  body  corporate  or  a 
joint  stock  company,  whether  in- 
on^^J^S^SSSTS;  corporated  or  not.  or  any  other  body 
oompaay.  of  persons  empowered  by  law  to  sue 

or  besued,  whether  in  his  own  name  or  in  the  name  of  any 
o£Bcer  or  other  T>erson,  any  opposite  party  may'apply  to  tJbe 
Court  for  an  order  allowing  him  to  deliver  interrogatories 
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With  reference  to  the  ciiBtom  of  wearing  shoes,  native  gentlemen  who  prefer  the 
native  form  and  wear  native  shoes  will  be  required  to  leave  tiieir  shoes  before  stepping  on 
to  the  carpet  on  being  sworn.  If  they  adopt  the  European  custom  and  wear  European 
shoes,  they  will  be  so  admitted.  Parsees  always  to  be  allowed  to  retain  their  shoes  when 
they  are  in  the  act  of  taking  an  oath.  Bom,  C,  O,  p.  111, 

Pcmjah  and  Central  Provinces  on  Cause  Lists,  P,p,  26,  C,  P.^p.  19. 

Cause  lists  are  to  be  prepared  (weekly  if  not  daily  in  the  Panjab)  monthly,  ruled  for  the 
whole  month,  or  oftener  when  oases  are  very  numerous,  giving  the  dates  for  hearing  of  all 
cases  to  be  tned. 

They  are  to  be  prepared  in  the  vernacular,  on  good  strong  paper,  and  himg  where  they 
can  easilj  be  seen  m  the  Oeurt-room  or  verandah  on  a  board.  The  order  laid  down  in  them 
for  hearing  ia  not  to  be  departed  from,  save  for  very  cogent  reasons. 

The  Central  Provinces  Rules  are  more  detailed.  They  direct  that  a  case  as  soon  as  it  is 
aj^inted  for  hearing,  should  be  entered  in  the  cause  list  at  the  proper  date.  As  each  case 
is  heard,  it  should  be  scored  out,  and  at  the  end  of  the  month  all  pendiog  cases  transferred 
.to  the  new  list.  The  lists  are  not  to  be  destroyed,  but  taken  down  and  kept  for  reference  : 
in  the  col.  of  remarks  it  must  always  be  noted  what  became  of  the  case  on  the  day  iqipoint* 
ed.  It  is  desirable  that  European  officers  should  have  a  duplicate  of  the  cause  list  in  English^ 
unless  they  can  get  all  the  information  they  need  satisfactorily  from  the  vernacular  one. 
The  Clerk  of  the  Court  is  responsible  that  these  are  properly  prepared.  For  Cause  Lists 
in  execution  of  decree  cases  see  preface  to  Chapter  XuL 


(a)  The  plaintiff  and  defendant 
ehonld  always  be  confronted  and 
examined  in  each  other's  presence. 

Tahsildars  should  take  up  no  cases 
in  which  they  or  their  relatives 
or  dependents  or  subordinates  are 
interested.  They  should  forward 
such  petitions  to  the  Deputy 
Commissioaer  without  registering 
i^em,  and  the  Deputy  Oommis- 
sioner  shall  decide  where  they  are 
tobetried.  (P.  0.  0.1.165.) 

For  law  governing  admissions,  see 
Evidence  Act  L  1872.  sees.  17, 
28.  Admission  of  the  execution 
of  a  document  is  conclusive  proof 
of  its  execution  against  the  party 


so  admitting  (sec.  70),  but  all 
admissions  are  not  in  themselves 
conclusive  proof  as  they  are  too 
often  considered  (sec.  31). 

(5)  Not  applicable  to  the  Hi^h 
Courts  in  original  civil  jurisdic- 
tion, sec.  628. 

(c)  A  Court  was  held  to  have  acted 
wrongly  when  it  decreed  a  suit 
e»  parte  merely  because  the  defen« 
dant,  who  was  present,  was  not 
prepared  to  put  in  a  written  state* 
ment.  Sidarajadhni  Nilakcmtham 
PiUay  V.  SuppagantuUa  Panivla. 
M.  H.  0.  E.  lift  811.  An  appeal  lies 
from  orders  under  this  section, 
sec.  588. 


CHAPTER  X. 

Be  non  apparetUibus  et  de  non  e^^tenUbua  eadem  eat  ratio. 

Thi  first  seyen  sections  of  this  chapter  are  entirely  new.  They  apply  to  interrogatories. 
By  the  BngUsh  Common  Law  Procedure  Act  1854  sees.  51  and  52,  either  party  to  an  acUon 
may  obtain  leave  from  a  Judge  to  deUver  to  the  other,  if  liable  to  be  caUed  as  a  witness, 
written  interrogatories  on  any  matter  in  which  discovery  may  be  sought,  and  these  mterro. 
gatories  must  be  answered  on  affidavit  U  the  answers  are  Insuffiaen^  ^%^^  ^ 
whom  the  interrogatories  are  directed  may  be  required  to  answer^em  farther.  Vexatious, 
irrelevant  and  immaterial  mterrogatories  are  provided  agamst.  The  sectaon  foUowmg  these 
18  also  new  ground.  Ten  days  at  least  before  the  hearing  of  a  suit  any  party  cm  require 
another  to  admit  the  genmneness  of  a  document  material  to  the  suit.  U  he  fwls  to  do  thij, 
he  win,  if  the  Judge  considers  he  should  have  made  the  admissions,  be  mulctji  m  the  costs 
incurred  m  provmg  the  document  m  question.  Then  come  orders  for  production  and  disco- 
▼eiy  of  documents  reUting  to  the  matter  in  question.  The  sections  relating  to  orders  for 
disooTery  aw  also  borrowed  from  the  English  Common  Law  Procedure  Act    Tho  order 

11 
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to  any  member  or  officer  of  siich  ccnrporation,  ooBupaxiy,  or 
body,  and  an  order  may  be  made  accordingly. 

M,  125.    Any  party  called  upon  to  answer  interroga- 
tories, whether  by  himself  or  by  any 
roXZt^1^i:ltt:    such  member  or  officer,  may  refuse 
to  answer  any  interrogatory  on  the 
1872*^8      ^^"^d  *^**  i*  is*  irrelevant  or  is  not  put  bond  fide  for  tho 
i^  *  '     purposes  of  the  suit,  or  that  tihe  matter  inquired  after  is 
not  sufficiently  material  at  thai  stage  <^  the  8uit>  or  on  any 
^  other  like  ground, 
t  S«.  194,  Ac.         M,  126.    Interrogatories  shall  be  answered  by  affidavitf 
-    ^,.       i»^    .      *^  ^  fil®^  i'^  Court  within  ten  days 
in^wer!^^         ^*    fr^«^  *^®  8®*^  thereof,  or  within 
such  further  time  as  the  Judge  may 
allow. 

M,  127.    If  any  person  interrogated  omits  or  refuses  to 
T»-^  V  -1      answer,  or  answers  insufficiently  any 

«^;n:'^«:Sae^/  interrogatory,  the  BartyinteiTOgat- 
mgmay  apply  to  the  Court  for  an 
order  requiring  him  to  answer,  or  to  answer  further,  as  the 
case  may  be.  And  an  order  may  be  made  requiring  him 
to  answer,  or  to  answer  further,  either  by  affidavit  or  by  vwSi 
voce  examination  as  the  Judge  may  direct :  Provided  tiiat 
the  Judge  shall  not  require  an  answer  to  any  interrogatory 
which  in  his  opinion  need  not  have  been  answered  imder 
section  125. 

1^,  128.    Either  party  may,  bya  notice  (a)  through  the 
Court,  within  a  reasonable  time  not 

•  ^''^Jj^J^^^'tfti    less  than  ten  days  before  the  hear- 
non  of  genuineneas  of  ao-      .  •       ,i    "^  ,i  .     ^  i 

cumenta,  uig,  require  taie  other  party  to  ad- 

mit (saving  all  just  exoeptions  to 
tCf.  Act  I.     \j^Q^  admissibility  of  such  document  in  evidence)  the  genu- 
^     i^  ^^'     ineness  of  any  document  material  to  the  suit 

The  admission  shall  also  be  made  in  writing,(A)  signed  by 
the  other  party  or  his  pleader  and  filed  in  Court. 

If  such  notice  be  not  given,  no  costs  of  proving  such 
document  shall  be  allow^,  unless  the  Jud!ge  otherwise 
orders. 

K  such  notice  is  not -complied  with  within  four  days  after 

its  being  served,  and  the  Judge  thinks  it  reascmaUe  that 

the  admission  should  have  been  made,  the  party  refiiring 

shall  bear  the  expense  of  proving  such  document,  whatever 

,  may  be  the  result  of  the  suit. 

M.  129.    The  Court  may,  at  any  time  duriiig  the  pen- 
dency therem  of  any  suit,  order 

distS^f'^^'^i^i^t^  ^'^    *^y  P^^^y  ^  *^®  "^^  ^  declare  bv 
Bcovery  .         affidavit  all  the  documents  which 

are  or  have  been  in  his  possession  or  power  relating  to  any 

matter  in  question  in  the  suit,  and  any  party  to  tne  suit 
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ia  briefly  one  by  whioh  the  party  ordered  is  bound  to  declare  by  affidavit  all  documents 
vhich  are  or  have  been  in  hils  posseesdon  or  power  and  relate  to  matters  in  (juestion  in  the 
€af»e.  The  Courts  are  also  empowered,  after  notice  given,  to  order  either  party  to  produce 
any  documents  referred  to  in  the  pkdnt,  written  statement  or  affidavits,  for  the  inspection 
of  the  other  party.  Failure  to  produce  such  documents,  <>r  answer  interrogatories  may 
entail  dismissal  of  suit  or  reduction  of  defendant  to  tLa  same  atatus  as  if  he  had  never 
Appeared.  The  pains  also  of  a  crimimd  prosecution  for  disobedience  are  added.  Records 
can  no  longer  be  sent  for  &om  other  Courts  by  parties  unless  they  certify  by  an  affidavit 
that  the  applicant  cannot,  without  unreasonable  delay  or  expense,  procure  the  original,  or 
that  the  produetioQ  of  the  original  is  essential  for  the  purposes  of  justioe. 

The.  remainder  of  the  chapter  ia  occupied  with  the  production,  admission,  and  return  of 
documents.  Documents  in  the  possession  or  power  of  a  party  cannot  be  received  after 
the  first  hearing,  exeept  for  good  cause,  which  must  be  recorded.  All  documents  and 
other  material  objects  producible  as  evidence  are  to  be  received,,  irrelevant  or  inadmissible 
ones  rejected ;  but  no  document  placed  on  the  record  unless  proved.  Even  after  admis- 
sion or  proof,  documents  may  be  rejected  on  the  ground  of  inadmissibility.  Provision  is 
made  for  the  impounding  of  documents.  As  a  rule  documents  admitted  in  evidence  may 
Ibe  returned  after  Upse  of  time  for  appeal  (if  a  receipt  be  given  for  them),  and  even  before, 
if  a  certified  copy  be  substituted.  Documents  made  void  or  useless  by  a  decree  are  ezoep- 
tions  to  this  rule. 

CalaUta  Bigh  Cawt  <m  DoeumenU  aad  ExkiUtt. 

The  CaL  H.  C.  point  out  that  the  hearing  under  sec.  188  is  the  defendant's  first 
<^portnnity  (and  the  last,  imleas  good  cause  be  shown)  for  production  of  documentary  evi- 
dence. It  IB  also  an  opportunity  (and  the  last,  unless  good  cause  be  shown)  for  the  plain  * 
tiff,  with  the  sanction  of  the  Courts  to  produce  any  documents  which  he  may  not  have  pro- 
duced in  Court  with  his  plaint. 

A  i^Udntiff  occasionaUy  has  to  prove  his  case,  or  a  defendant  t6  substantiate  his  defence 
to  a  suit,  by  documents  ia  the  possession  or  power  of  some  other  part^  to  the  suit.  (When 
this  is  the  position  of  the  plaintiff  he  should  follow  the  procedure  laid  down  in  sec.  159. 
TMb  course  is  also  that  which  the  defendant  should  follow  when  he  desires  the  production 
of  documents  in  the  possession  of  plaintifl  This  alteration  is  necessary  by  the  new  Code, 
but  it  shonld  be  understood  th^t  Ui^  wcuadg  within  this  bracket  are  not  part  of  the  CaL  H. 
C.  Cir.— Ed.) 

A  party  to  the  suit^  or  any  other  person,  may  also  be  summoned  to  produce  a  document 
(seo.  164)  if  necessary,  and  the  Court  has  power,  under  sees.  177,  178  to  deal  with  persons, 
being  parties  to  the  suit,  who  fail  to  comply  with  orders  to  produce  documents. 

It  follows  from  these  several  sections  that  documentary  evidence  is  to  be  produced  in 
open  Court;  i^t  it  must  be  produced  at  the  earliest  opportunity,  and  not  afterwards,  with- 
out the  special  sanction  of  tiie  Court,  or  witiiout  good  cause  shown ;  and  that,  where  the 
production  of  such  evidence  rests  with  a  party  other  than  Uie  party  requiring  it,  the  Court 
IB  bounds  on  applicaiion  made  to  it  in  reasonable  time,  to  afford  its  aid  in  enforcing  the  pro- 
doction  of  such  evidence ;  and  it  is  the  duty  of  all  Judges  to  take  care,  as  far  as  their  Courts 
are  ccmcemed,  that  these  principles  are  observed. 

The  attention  oi  the  subordmate  Courts  is  further  called  to  the  mode  in  which  docu- 
ments (called  *'  exhibits"),  including  those  produced  by  a  plaintiff  when  his  plaint  is  pre- 
sented, and  which,  or  copies  of  which,  have  been  filed  with  the  plaint  pursuant  to  sec.  59, 
are  to  be  received  and  dealt  with. 

By  siBC.  140  th^  are  to  *'  be  received  and  inspected  by  the  Court,  but  it  shall  be  compe- 
tent to  the  Court,  after  inspection,  to  reject  any  exhibit  which  it  may  consider  irrelevant 
or  otherwise  inadmissible,  recording  the  groimds  of  such  rejection." 

This  means  that  the  Court  ia  to  take  care  that  parties  are  not  allowed  to  put  in  exhibits 
which  ave^ 

(1)  Iirelevant^  or 

(2)  Inadmissible  under  the  Evidence  Act. 

The  Hl^  Court  cannot  here  lay  down  what  documents  ought  to  be  rejected  for  these 
naaoBs;  but  they  may  advert  to  the  most  frequent  violations  of  rule  in  this  respect, 
lliese  are  generally— (1st)  Introduction  of  decisions  and  proceedings  inter  aliosj  and  (2nd) 
the  production  of  copies,  or  offering  secondary  evidence  of  the  contents  of  documents  when 
the  orisjlDalB  ought  to  be  produced,  or  their  absence  accounted  for. 

If  theCourts  ai«  onlv  resolute  in  exercising  the  vigilance  which  the  law  requires  of 
thein,  common  sense  will  usually  prevent  any  Judge  from  going  far  wrong  in  the  admission 
or  rejection  of  evidence.  The  inconvenience  of  which  the  superior  Courts  have  to  com- 
l^ainis  almost  invariably  the  result  of  lax  procedure,  by  which  the  Courts  receive 
dwttmgpts,  or  permit  Uiem  to  be  reoeived,  sometimes  in  open  Court,  sometimes  by  uuuU- 
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•Act  1. 1872. 


tSee.li.  (A),  p. 
29. 


^S.  110 
§Ss.l94,aEc 


IISee.n.  (l.) 
p.  29, 


JS.110. 
»Sec  114. 


Affidavit  in    answer 
Buch  order. 


to 


may,  at  any  time  before  the  first  hearing,  apply  to*  the 
*  Court  for  a  like  order. 

M^  Every  affidavit  made  under  this  section  shall  specify 
which,  if  any,  of  thef  documents 
therein  mentioned  the  declarant  ob- 
jects to  produce,  together  with  the 
grounds  of  such  objection. 

M.  130.    The  Court  may,  at  any  time  during  the  pen- 
^  dency  therein  of  any  suit,  order  the 

ofr:Lr„r/;SS"°  V^^^^fon  by  any  partjr  thereto  of 
such  of  the  documents  m  his  pos- 
session or  power  relating  to  any  matter  in  question  in  such 
suit  or  proceeding  as  the  Court  thinks  right ;  and  the  Court 
may  deal  with  such  documents  when  produced  in  such 
manner  as  appears  just. 

M.  131.    Every  party  to  a  suit  may  at  any  time  before  or 
Notice  to  produce  for  in-    at  the  hearing  thereof  give  notice 

apection  documents  referred     through   the    Court    to    any    other 

to  in  plaint,  &c  p^j^y    ^  whose  plaint^!    written 

statement,  or§  affidavit  reference  is  made  to  any  document, 
to  produce  such  document  in  the  presence  of  such  officer  as 
the  Court  appoints  in  this  behalf,  for  the  inspection  of  the 
party  giving  such  notice  or  of  his  pleader,  and  to  permit 
such  party  or  pleader  to  take  copies  thereof. 

No  party  failing  to  comply  with  such  notice  shall  after- 
wards be  at  liberty  to  put  any  such 
plS^r^.^n^r""-  document  m  evidence  on  his  behalf 
m  such  suit,  unless  he  satisnes  tne 
Court  that  such  document  relates  only  to  his  own  title,  or 
that  he  had  some  other  and  sufficient  cause  for  not  comply- 
ing with  such  notice. 

M,  132.  The  party  to  whom  such  notice  is  given  shall. 
Party  receiving  such  notice  within  ten  days  from  the  receipt 
to  deliver  notice  when  and  thereof,  deliver  through  the  Court 
where  inapection  may  be  had.  ^o  the  party  giving  the  Same  a  notice 
stating  a  time  within  three  days  from  such  delivery  at 
which  the  documents  or  such  of  them  as  he  does  not  object 
to  produce  may  be  inspected  at  his  pleader's  office  or  some 
other  convenient  place,  and  stating  which,  if  any,  of  the 
documents  he  objects  to  produce,  and  on  what  grounds. 

im  133.    If  any  party  served  with  notice  under  section  131 

.    ,.    .     ,        ,      .    omits  to  give  notice  under  section 
^^Uon  for  order  of     ,32  ^f  t^l  time  for  inspection,  or 

objects  to  give  inspection,  or  names 

an  inconvenient  place  for  inspection,  the  party  desiring  it 

may  apply]  to  the  Court  for  an  order  of  inspection. 

M,  134.    Except  in  the  case  ofdocumentsreferredto  in  the 

AppUcation  to  be  founded    pl^iiit,!  written  statement,**  or  affi- 

on  affidavit*  davit  of  the  party  against  whom  the 
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terial  officers,  and  at  all  stages  of  the  proceedings,  and  sometimes  even  look  upon  all 
exhibits  which  have  been  filed  with  the  plaint  as  if  they  were  evideDce  in  the  case,  before 
the  Court  has  inspected  them,  or  determmed  whether  thej  are  admissible  or  not.  Such 
practice,  as  above  shown,  is  wholly  oppofted  to  the  letter  and  spirit  of  the  Procedure  Code. 
But  the  Court  should  be  careful  sdways,  as  the  law  requires,  to  record  its  reasons  for  reject- 
ing a  document;  and  it  should  also  make  a  note  of  any  objection  which  may  have  been 
made  to  the  admission  of  a  document. 

Next^  an  exhibit  when  received  and  admitted,  is  to  be  endorsed  and  filed  (sec.  141). 
It  would  be  of  great  assistance  to  the  Courts  of  appeal  if  every  Judge,  when  trying  a  cas  e 
in  the  exercise  of  original  jurisdiction,  were  to  make  reference,  in  his  notes  of  the  trial, 
to  every  exhibit  which  is  received  and  admitted  in  evidence,  referring  to  it  by  a  distin- 
guishing number.  The  Court  therefore  direct  that,  in  addition  to  the  memorandum  of  the 
substance  of  the  evidence  required  by  sec.  184,  or  to  the  evidence  itself,  if  taken  down 
by  the  Judge,  a  note  shall  be  made  b;^  the  Judge  of  every  exhibit  which  shall  be  admitted  in 
evidence,  referring  to  it  by  a  diutinguishing  number,  and  of  the  date  on  which  it  was 
received,  and  the  name  of  the  party  producing  it ;  and  also  a  note  of  the  rejection  of  every 
exhitat  which  shall  be  rejected,  and  of  the  grounds  of  such  rejection. 

By  section  141,  if  the  exhibit  (or  document)  be  an  entry  in  any  shop-book  or  other  book, 
the  pftrty  on  whose  behalf  such  book  is  produced  shall  produce  a  copy  of  the  entry,  which 
copy  shidl  be  endorsed  as  aforesaid,  and  be  filed  as  part  of  the  record,  and  the  book  shall  be 
returned  to  the  party  producing  it,  and  the  Court  ought  to  mark  the  document,  i.  e,  the 
entiy  in  the  book,  for  the  purpose  of  identification,  before  returning  it. 

it  will  be  observed  that  the  words  as  to  the  return  of  the  book  are  imperative,  and  the 
party  has  not  the  option  (as  under  sea  59)  of  delivering  the  book  to  be  filed  instead  of  the 
copy  of  the  entry. 

From  inattention  to  this  rule,  it  has  been  matter  of  frequent  occurrence  for  great  num- 
bers of  account  and  other  books  to  be  received  and  actually  filed  in  the  subordinate  Courts, 
and  to  be  afterwards  sent  up  to  the  appellate  Courts,  to  the  serious  inconvenience  of  the 
Courts  themselves,  aud  probably  of  the  parties,  except  in  those  cases  when  the  books 
have  been  prepared  j^r^y  re  nata,  a  thing  which  occasionaUy  happens. 

But  the  inconvenience  reaches  a  climax  when  the  importance  of  the  suit  and  the  deter- 
mination of  the  parties  bring  about  an  appeal  to  England.  It  then  becomes  primd  facie 
necessary  to  translate  and  to  print  the  whole  of  the  contents  of  these  voluminous  books 
and  other  papers,  and  the  resulting  costs  are  frequentiy  enormous. 

This  Court  is  occasionally,  at  very  great  trouUe  to  itself  and  to  the  pleaders  engaged, 
able  to  apply  some  check  to  the  evil,  but  Ih  many  instances  the  check  has  not  been 
applied,  and  in  consequence  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council  have 
in  several  instances  made  complaints  and  observations  upon  the  nature  of  the  evidence 
sent  home  from  this  coimtry. 

The  answer  of  this  Court  on  these  occasions  has  been  that  the  evil  is  one  with  which 
the  appellate  Courts  can  but  imperfectly  cope,  and  that  the  effectual  remedy  must  be 
applied  in  the  Courts  of  first  instance. 

And  it  is  very  much  with  a  view  to  obviate  these  particular  complaints,  and  to  remove 
this  just  reproach  from  the  procedure  of  the  Courts  of  India,  that  the  present  instructions 
are  issued. 

To  avoid,  however,  any  inconvem'ence  which  may  in  some  oases  arise  from  the  appellate 
Courts  having  a  copy  of  an  entry  in  a  shop  book  or  other  book  instead  of  the  original, 
the  Court  d^ect  that  in  any  case  in  which  a  Court  of  original  jurisdiction  shall  have 
reason  to  distrust  the  original  of  any  such  entry  from  anything  which  appears  on  the  face 
of  the  document,  such,  for  example,  as  from  the  entry  or  part  of  it  being  an  erasure,  or 
from  its  being  interlined  or  written  with  a  different  coloured  ink,  or  the  like,  the  Judges 
notes  should  call  attention  to  the  fact^  so  that  the  appellate  Court  may,  U  it  think  it 
necessary,  send  for  the  original  instead  of  acting  upon  the  copy. 

The  Court  have  too  much  reason  to  apprehend  uiat  in  the  subordinate  tribunals  practice 
is  regulated  more  by  daily  habit  and  tradition  than  by  intelligent  and  careful  study  of  the 
Code  on  the  part  of  the  Judges  themselves,  of  their  ministerial  officers,  and  of  the  pleaders, 
and  until  that  study  has  been  fully  and  conscientiously  established,  the  procedure  of  Uie 
Courts  will  not  be  what  it  ought  to  be,  remands  and  reversal  of  decisions  will  be  frequent| 
the  course  of  justice  wUi  be  impeded,  and  suitors  will  be  harassed. 

The  Cmurt,  in  issuing  directions  like  the  present,  do  not  wish  to  give  undue  prominence 
to  any  particular  portion  oi  the  Code,  but  simply  to  remedy  errors  and  inconveniences  as 
they  arise,  while  at  the  same  time  they  urge  upon  the  subordinate  Courts  the  necessity  of 
a  perfect  funiliaiity  with,  and  attention  to,  the  Code  in  every  part.— (C.  0.,  18C7.  Ko.  9, 
February  aeth.)  JStpecially  See  further  Appendim  *«  EwMHU^ 
U.  C,  0.  C.  H.  d  88.  84, 85, 80,  87. 
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application  is  made,  or  disclosed  in  his  affidavit  of  docu- 
•S.  194.  ments,  such  application  shall  be  founded  upon  an*  affidavit 
showing  (a)  of  what  documents  inspection  is  sought,  (b) 
that  the  party  applying  is  entitled  to  inspect  them,  and  (e) 
that  they  are  in  the  possession  or  power  of  the  party  against 
whom  the  application  is  made. 

M,  135,     If  the  party  from  whom  discovery  of  any  kind 
_    '  ,     .     ^         or  inspection  is  sought,  objects  to 

Power  to  order  usue  or         ,  *  ^     '        •'^  , 

question  on  which  right  the  Same  or  any  part  thereof,  and 
to  diacovery  depends  to  if  the  Court  is  Satisfied  that  the 
be  first  determined.  ^ght  to  such  discovery  or  inspec- 

ta  146.  tion  depends  on  the  determination  of  any  issuef  or  question 
in  dispute  in  the  suit,  or  that  for  any  other  reason  it  is 
desiraole  that  any  such  issue  or  question  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or 
inspection,  the  Court  may  order  that  the  issue  or  question 
be  determined  first,  and  reserve  the  question  as  to  the 
discovery  or  inspection. 

im  136.  K  any  party  fail  to  comply  with  any  order  under 

Contequenoe  of  f«lare      ^^  chapter  to  answer  iuterrogato- 

to  answer  or  give  inspec-      ries,  or  loir  discoveiy  or  inspection, 

^^^  which  has  been  duly  served,  he 

^a  98.         shall,  if  a  plaintiff,  be  liable  to  have  his  suit|  dismissed 

for  want  of  prosecution,  and  if  a  defendant,  to  have  his 

defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 

§S.  100.      position  as  if  he  had  not  appeared  §  and  answered ; 

and   the  party   interrogating  or  seeking  discovery  or 
|See.p.29,n,(it)    inspection  may  apply  ||  to  the  Q)urt  for  an  order  to  that 
effect,  and  the  Court  may  make  such  order  accordingly. 

Any  party  failing  to  comply  with  any  order  under  this 
chapter  to  answer  interrogatories  or  for  discovery  or  ins- 
pection which  has  been  served  personally  upon  mm,  shall 
also  be  deemed  guilty  of  an  offence  under  section  188  of 
the  Indian  Penal  Code,  (c) 

im  187.  (138)  The  Courtmay,  of  itsown  accord,  and  may 
Court  may    wndforpi^    in  its  discretion,  upon  the  applica- 
pera  from  its  own  records    tion  of  any  of  the  parties  to  a  suit^ 
or  from  other  Courto.  g^u^  foj,^  either  from  its  own  records 

or  from  any  other  Court,  the  record  of  any  other  suit  or 
proceeding  and  inspect  the  same. 

Everyapplicationmadeunderthissectionshall  (unless  the 
%S,  104.  Courtotherwisedirects)  be  supported  by  anl  affidavit  of  the 
applicant  or  his  pleader,  showing  how  the  record  is  material 
to  the  suit- in  which  the  application  is  made,  and  that  the 
applicant  cauxK>t  without  imreasonable  delay  or  expense 
obtain  a  duly  authenticated  copy  of  the  record  or  such 
portioA  thereof  a^  the  applicant  requires,  or  that  the 
production  of  the  original  is  necessary  for  the  purposes 
of  justice. 
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Madras  Jtules  on  BahUnti, 

1.  ExhibitB  reoelTed  and  admitted  in  evidence  are  to  be  marked  with  the  letters  of 
the  alphabet  if  put  in  bj  the  plaintiff,  and  with  numerals  if  put  in  by  the  defendant. 

2.  Capital  letters  (A,  B,  ^.,)  are  to  be  used  to  mark  the  plaintiffs  exhibits,  and 
-when,  the  letters  of  the  alphabet  are  exhausted,  double  capitals  (AA,  BB,  &c). 

S.  If  at  a  later  period,  e,  g,  in  appeal  or  on  remand,  further  ^chibits  put  in  by  the 
parties  are  admitted  in  evidence,  they  are  to  be  marked  with  letters  or  numbers  consecu- 
tive  to  the  letter  or  number  on  the  last  exhibit  previously  filed. 

i.  If  there  be  several  plaintiffa  or  def aidants,  and  each  put  in  separate  exhibits,  they 
are  not  to  be  lettered  or  numbered  separately,  but  continuously,  as  if  put  in  by  a  single 
plaintiff  or  defendant. 

5.  No  exhibit,  deposition  or  other  document,  is  on  any  account  to  be  referred  to  by 
its  nmnber  on  the  record,  but  only  according  to  its  distinctive  mark,  e,  g.  ^'Plaintiff's  ex- 
hibit A,**  ^Deposition  of  the  1st  witness  for  the  defence,"  &c.,  (  5th  Deeember  1860). 

6.  An  Bnglish  translation  of  any  pleading  or  exhibit  tendered  by  a  party  may  be 
received,  but  its  accuracy  must  be  ascertained  before  it  can  be  acted  upon.  118th  Noven^ 
&n-1844). 

7.  Hie  doty  of  endorsing  on  exhibits  the  date  of  filing  may  be  entrusted  to  the 
diief  ministeriid  officer  of  the  Court,  and  the  endorsement  will  be  sufficiently  attested 
\fj  the  Judge's  initials  or  signature.   {19th  Jwne  1866). 

8.  If  any  party  or  pleader  wish  to  inspect  an  original  exhibit,  with  a  view  to  ascer- 
tain its  probable  age,  or  to  discover  erasures  or  interpolations  therein,  he  must  do  so  in 
open  Court  at  the  nearing  of  the  suit     (5th  September  1859). 

Centra!!,  Provinces  Rules  on  Exhibits, 

The  Judicial  Commissioner,  Central  Provinces,  (C.  0.,  1. 175),  directs  that  all  import- 
ant documents  received  and  filed  by  a  Court  at  any  stase  of  the  proceedings  shall  have 
the  same  number  as  the  page  of  the  record  in  the  Judged  hand-wntang  which  record3  its 
admisBion  or  acceptance.  See  further  notes  to  General  Stamp  Aet. 

<kUema^N,'W,P.,a^€en,Pro,onabuseof&137, 

The  Oalcatta  High  Covrt  U.  C.  0.38,  p.  222,  direct  that  all  records  of  cases  be  retained 
in  the  record-room  of  the  Courts  to  which  they  pertain,  or  of  the  superior  Court  of  the 
district  They  are  not  to  pass  out  of  the  custody  of  the  officers  of  such  Court  except 
when  called  for  hj  superior  judicial  autiiority,  or  required  for  the  purposes  of  sec.  137 
by  a  Civil  Oosrt  not  at  the^ame  station.  The  proper  course  is  to  obtain  copies  when 
A  r^erraoeto  their  contents  is  required.  The  N.-W.  P.  C.  O.  6  of  1875  adds  to  the 
above  that  in  the  extreme  event  of  its  being  necessary  in  the  interests  of  public  justice 
that  an  original  re<»rd  be  iasaed  from  the  record-room,  the  case  should  beVeported,  with 
a  statement  of  the  drcxnnstances,  to  the  High  Court. 

In  the  Central  Provinces  (C.  0.,L  171.)  the  rule  is  that  when  a  special  paper  or  papers 
only  is  or  are  required,  and  copies  can  be  obtained  by  parties  to  the  suit^  tiiey  should 
be  left  to  do  so,  and  the  Court  should  not  procure  evidence  for  them  that  they  should 
have  procured.  If  t^  Court  wishes  to  look  through  the  whole  proceedings  in  a  case,  and 
finds  certain  papers  bearing  on  the  suit  under  trial  and  admissible  as  exhibits,  it 
should  have  copies  of  such  papers  made  at  the  expense  of  the  party  concerned,  to  be 
attached  to  the  proceedings  m  the  suit  before  it.  Bee  further,  App.  "  Copies  and  Beoord 
Booms.*' 


(a)  "Will  require  a  stamp  of  one  or 
eight  annas,  according  as  subject- 
matter  of  suit  exceeds  tit  ftdls 
below  Rs.  60. 

(&)  Will  require  no  stamp,  Act  Vn. 
1870,  sec.  19.  (fit) 

(c)  The  provisions  of  sec.  188  are — 
Whoerer  knowing  that,  by  an 
ordcNT  promulgated  bj  a  public  ser- 
Taut  lawfully  empowered  to  pro* 
jnolgate  such  order,  he  is  directed 
to  iub»stain  from   a   certain  act, 


or  to  take  certain  order  with 
certain  property  in  his  posses- 
sion or  Tinder  his  management, 
disobeys  such  durection,  shall,  if 
such  disobedience  causes  or  tends 
to  cause  obstruction,  annoyance, 
or  injury,  or  risk  of  obstruction, 
annoyance,  or  injury,  to  any  per- 
son lawfully  employed,  be  punish- 
ed with  simple  imprisonment  for 
a  term  which  may  extend  to 
one  montb|  or  with  fine  which 
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Nothing  contained  in  tbissection  shallbe  deemed  to  enable 

♦Act  r.  1872    tbe  Court  to  use  in  evidence  any  document*  wbicb  under 

the  Indian  Evidence  Act  would  be  inadmissible  in  the  suit. 

M.  138.  (128).  The  parties  or  their  pleaders  shall  bring 

Documentary    evidence    "^^^^  them  and  have  in  readiness  at 

to  be  in  readiness  at  first    the  first  hearing  of  the  suit^  to  be 

^^®*^"^-  produced  when    called   for  hj  the 

Court,  all  the  documentary  evidence  of    every  descnption 

in  their  possession  or  power  on  which  they  intend  to  rely, 

and  which  has  not  already  been  filed  in  Court,  and  all 

documents  which  the  Court  at  any  time  before  such  hearing 

has  ordered  to  be  produced. 

M.  139.  (128)  No  documentary  evidence  in  thepossession 
„^  ^    ,  .or  power  of  any  party,  the  produc- 

ctl^ir'^""^""  «<«»  of  ^tich  ha«  been  cSled  for 
under  section  138,  and  which  has 
not  'been  produced,  shall  be  received  at  any  subsequent 
stage  of  the  proceedings  unless  good  cause  be  shown  to 
the  satisfaction  of  the  Court  for  the  non-production  thereof. 
And  the  Judge  receiving  any  such  evidence  shall  record 
his  reasons  for  so  doing. 

M,  140.  (129)  The  Court  shall  receive  the  documents 
^  .         respectivelyproduced  by  the  parties 

h^"^^""^  ^     "^""^"^    at  the  first  Wring,  provided  that 
the  documents  produced  by  each 
party  be  accompanied  by  an  accurate  list  thereof  prepared  in 
such  form  as  the  High  Court  may  from  time  to  time  direct. 
The  Court  may  at  any  stage  of  the  suit  reject  any  do- 
cument which  it    considers  irrele- 
n.52^rii^^*"    vant    or    otherwise    inadmissible, 
recording  the  grounds  of  such  rejec- 
tion. 

Ml,  141  (132)  No  documentshall  be  placed  on  the  record 

unless  it  has  been  proved  or  admit- 

Hodo«iment8tobeplaced    ted  in  accordance  with  the  law  of 

on  record  unless  proved.  t^  x"  om^l\x<mu,k^ ^  "   ,    .        .      7 

evidenceTfor  the  time  bemg  m  force. 
fS    61  &0.     ^^^^  document  so  proved  or  admitted  shall  be  endorsed 
-^Act^  1872.       Proved  documents  to  be    with  the  number  and  title  of  the 
marked  and  filed.  suit,  the  name  of  the  person  produc- 

ing it,  and  the  date  on  which  it  was  produced.  The  Judgje 
shall  then  endorse  with  his  own  hand  a  statement  that  it 
was  proved  against  or  admitted  by  (as  the  casemav  be)  the 
person  against  whom  it  is  used.  The  document  shall  then 
be  filed  as  part  of  the  record  : 

Provided  that,  if  the  document  be  an  entry  in  a  shop-book 

V  or  other  book,  the  party  on  whose 

Entries  In  shop-books.        behalf  such  book  is  produced  may 

furnish  a  copy  of  the  entry,  which  may  be  endorsed  as 
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maj  extend  to  two  hundred 
rupees,  or  with  both ;  and  if  such 
disobedience  causes  or  tends  to 
cause  danger  to  human  life,  health, 
or  safety,  or  caase  or  tends  to 
cause  a  riot  or  afifray,  shall  be 
punished  with  imprisonment  of 
either  description  for  a  term  which 
may  extend  to  six  months,  or  with 
fioe  which  may  extend  to  one  thou- 
sand rupees,  or  with  both. 

See  notes  to  sec.  91  of  the  Registra- 
tion Act. 

(d)  This  section  has  been  much 
abused  by  Courts.  Records  have 
been  sent  for  and  perused  after  the 
pleadings  and  evidence  is  over,  in 
the  absence  of  parties  and  counsel, 
and  acted  upon.  See  further  sec. 
76  Act  I.  1872  and  note. 

The  Panjab  Chief  Court  forbid  the 
removal  of  settlement  records 
from  the  record-room  unless  for 
some  exceptional  cause  which 
may  render  a  reference  to  the 
original  absolutely  necessary  for 
the  right  determination  of  a  case. 

In  future  in  every  suit  regarding 
rights  and  interest  in  land  or  the 
rent,  revenue  or  produce  of  land, 
or  any  other  suit  in  which  an 
entry  in  the  settlement  records  is 
relied  upon  or  referred  to  in  the 
l^eadings  or  the  judgment,  the 
Court  by  which  the  suit  is  decided 
shall  cause  an  extract  to  be  m^de 
from  the  record  of  such  entry,  and 
after  duly  attesting  the  same 
under  the  Court  seal  and  signa- 
ture, shall  file  it  with  the  proceed- 
lngB,—{Panjal)  0,  0.  26.) 

Documents  tendered  to  be  filed  in 
evidence  must  at  once  be  examin- 
ed by  the  Court,  and  their  admis- 
sibility determined.  Documents 
should  not  be  filed  without  being 
inspected,  and  the  question  of 
their  admissibility  left  to  be  consi- 
dered at  the  time  of  pronouncing 
|udgmeni»  {Bom,  G,  0.) 


12 


Madras  Btdes  for  production  of  DocU' 
menta, 

1.  When  a  Civil  Court  send  for,  from 
any  public  office  or  any  Court, 
any  public  document  or  official  pa- 
per, it  shall  issue  a  summons  in 
the  form  provided. 

2.  When  such  documents  are  pro- 
duced at  the  hearing  of  the  suit  by 
an  officer  deputed  for  that  purpose, 
the  said  documents  shall  be  inspect- 
ed  in  open  Court,  and,  unless  re- 
quired as  exhibits  in  the  suit  before 
the  Court,  or  retained  for  the 
presiding  Judge's  personal  inspec- 
tion, shall  be  returned  to  the  officer 
producing  them. 

8.  When  retained,  a  receipt  contain- 
ing a  descriptive  list  of  the  docu* 
ments  shall  be  given  to  the  officer 
producing  them,  and  a  duplicate  of 
the  receipt  placed  with  the  docu- 
ments. Any  apparent  erasure  or 
alteration  in  auy  document  shall 
be  noted  in  the  said  list. 

4.  The  documents  shall,  as  long  as 
they  remain  in  the  custody  of  the 
Court  which  required  their  pro- 
duction, be  kept  in  a  sealed  packet 
properly  labelled,  and  this  packet 
shall  not  be  opened  except  in  the 

?re8ence  of  the  presiding  Judge. 
.     'he  appellate  Courts  shall  observe 
the  same  rules,  and  see  that  the 
lower  Courts    observe  these  in- 
structions. 

6.  When  officialpapers  are  transmit- 
ted from  any  Cfourt  or  office  by  post, 
the  packet  shall  be  opened  in  the 
presence  of  the  presiding  Judge, 
and  the  papers  compared  with  the 
list  accompanying.  The  instruc- 
tions conveyed  in  Rules  3  and  4 
shall  then  be  observed. 

7,  Whenever  they  are  no  longer  re* 
quired,  the  documents  shall  be  re- 
turned in  a  sealed  packet  to  the 
Court  or  office  whence  they  came. 
lUth  July  1S70.) 

The  Calcutta  High  Court  having 
good  reason  to  suspect  that  docu- 
ments after  being  filed  are  often 
altered  by  interested  persons  to 
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furnish  a  copy  of  the  entry,  which  may  be  endorsed  as 
aforesaid,  and  shall  be  filed  as  part  of  the  record,  and  the 
Court  shall  mark  the  entry,  and  shall  then  return  the  book 
to  the  person  producing  it. 
•S.  6,  Act  I.  All  documents  produced  at  the  first  hearing  and  not*  so 
3872,  proved  or  admitted  shall  be  returned  to  the  parties  respec- 

tively producing  them. 
M,     142  (134)  Whenadocument*soprovedoradmittedis 
Rejected  documentsto  bo    relied  on  as  evidence  by  either  party, 
marked  but  the  Court  Considers  it  inadmis- 

sible, it  shall  be  further  endorsed  with  the  addition  of  the  word 
"rejected,"  and  the  endorsement  shall  besignedby  the  Judge. 
And  returned,  unless  de-         The  document  shall  then  be  re- 
tained by  Court.  tumed  to  the  party  who  produced  it. 
im     143.     Notwithstanding  anything  contained  in  sec- 
tions 62,  141,  and  142,  the  Court 

fS.  3, 1.  U72,  anyj  document  or  book  produced 

before  it  in  any  suit  to  be  impounded  {e)  andkeptin  the  cus- 
tody of  an  officer  of  the  Court,  for  such  period  and  subject 
to  such  conditions  as  the  Court  thinks  fit 
ta.  54a  m^     144  (135).     In  suits  in  which  anj  appeal  is  not  al- 

after  lapse  of  time  lor  lowed,  when  the  suit  ha3  been  dis- 
appcAl,  document  admitted  posed  of,  and  in  suits  in  which  J  an 
in  eYidenee  may  be  returned,  appeal  is  allowed,  when  the  time  for 
§  ^??-j^^**^  preferring  an  appeal  from  the  decree  has§  elapsed,  or,  if  an 
appeal  has  been  preferred,  then  after  the  appeal  has  been 
disposed  of,  any  person,  whether  a  party  to  the  suit  or  not, 
desirous  of  receiving  back  any  document  produced  by  him 
in  the  suit,  and  placed  on  the  record,  shall,  unless  the  docu- 
ment is  impounded  under  section  143,  be  entitled  to  receive 
back  the  same :  {a) 

(136).    Provided  that  a  document  may  be  returned  at 

any  time  before   either  of  such 

«^S  wfS.\^tei    events,  if  the  person  applying  for 

.  such  return  delivers  to  the  proper 

officer  a  certified  copy(/)  of  such  document  to  besubstituted 

for  the  original  :(A) 

Provided  also  that  no  document  shall  be  returned  which. 
Document  not  to  be  re-    by  force  of  the  decree,  has  become 

tamed  in  certain  cases.  void  or  useless. 

(137).     On  the  return  of  a  document  which  has  been 
Reoeipb  to  be  given  for    admitted  in  evidence,  a  receipt  shall 
returned  docameot,  be  given  by  the  party  receiving  it  in 

a  receiptj  book  to  be  kept  for  the  purpose. 

M,    145.    The  provisions  herein  contained  as  to  docu- 
ProviBlons  as  to  docu-    ments  shall,  SO  far  as  may  be,  apply 
I  Ss  Act  I.    *"®°**  applied  to  material    to  all  other  material  objects  produ- 
of '  1872.  *    oy«c*9i  cible  as[|  evidence, 
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throw  SBspicion  upon  them,  di- 
rect District  Judges  to  cause  the 
record-keepers  of  their  Courts,  or 
any  other  respectable  and  trust- 
worthy officer  on  their  establish- 
ment to  certify,  in  the  presence  of 
the  vahih  of  the  parties,  or  of  the 
parties     themselYes,    the    actual 
state,  at  the  time  of  filing,  of  all 
original  documents  exhibited  as 
proofs  in   their    Courts,    desiring 
him  careftilly  to  note  any  interpola- 
tions, erasures,  or  other  alterations 
at  that  date  apparent  on  the  ^e 
of   them.     District   Judges    will 
observe  a  similar  precaution  at  the 
time    of  despatching  the  record 
of   oases  appealed   to   the  High 
Court,    forwarding    the    original 
documents  filed  by  the  respective 
parties  in  such    cases,  together 
with  the  original  depositions  of  the 
witnesses  for  the  prosecution  and 
defence  in  two  parcels,  in  a  sepa- 
rate cover  under  seal,  each  parcel 
being  endorsed  as  below,  and  ac- 
companied by  a  list  of  the  con- 
tents* and  the  certificates  above 
required. 
The  N.-W.  P,  High  Court  call  atten- 
tion to  the  above  in  their  C.  O.  1 
of  1873.    The  Clerk  of  the  Court 
and  the  record-keeper  should  con- 
jointly sign  the  certificate. 

•  ^'Exhibits,  &o.,  filed  by  the  plaintiff  or 
appellant  in  the  case  of         verstu  ,** 

"£xhibit8,&a,  filed  by  the  defendant  or 
respondent  in  the  case  of       versus       ." 

(d)  See  eec.  22  of  the  General  Stamp 
Act.  The  Panjab  Court  (0.  0. 1. 
156)  directs  that  all  documents 
partially  erased,  or  otherwiae  pre- 
senting a  suspicious  appearance, 
when  presented  in  the  course  of 
the  proceedings  by  either  party, 
shall  be  described  and  filed  with 
the  record.  Should  there  be  any 
suspicion  of  alteration,  or  forgery, 
orpeijnry,  or  execution  on  un- 
stamped or  insufficiently  stamped 
paper,  with  the  intention  of  evad- 
ing payment  of  stamped  duty,  the 
documents  should  be  impounded. 


The  Cen.  Prov.  (0.  0.,  J.  609.)  Jud, 
Commr.  points  out  that  when  a  par- 
ty producing  a  document  prefers 
to  forego  the  docament  as  evi- 
dence rather  than  pay  full  penalty, 
the  Civil  Court  cannot  impound 
the  document  (presuming  that  it 
has  proposed  to  accept  the  penal- 
ty) because,  by  its  proposal  to 
accept  the  penalty,  it  has  allowed 
that  it  was  satisfied  the  omission 
to  execute  the  document  on  the 
proper  stamp  was  not  intentional, 
(see  farther  sec.  22,  XVIII,  1865). 

The  Calcutta  High  Court,  U.  C.  O. 
38.  desire  Civil  Courts,  whenever 
they  find  any  document  which 
comes  before  them  to  have  been 
stamped  after  its  execution,  in 
contravention  of  law,  to  give  a 
copy  of  their  judgment  to  the 
Government  pleader,  with  a  view 
to  prosecution,  when  necessary, 
by  the  revenue  authorities.  (N. 
W.  P.  0.  0.  5  of  1876  which 
endorses  Govt.  I.  Pin.  D.,  C.  O. 
3635  of  1875,  which  orders  im- 
mediate report  with  fall  partioQ* 
lars,  and,  if  possible,  specimens,  of 
forgery  or  firaudulent  use  of  judi- 
cial, postage  and  telegraph  stamps. 
This  report  to  go  through  Commr. 
of  Stamps  N'W.  P.  0.  0.  1  of 
1876  ) 

(f)    See  Appendix  "  Copies." 
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CHAPTER  XI. 
Of  the  Settlement  of  Issues. 
146.     (159).    Issues  arise  when  a  material  proposition 

Framing  of  iwaes.  ^^  ^^^  ^^  ^^  ^  affirmed  Dy  the  one 

party  and  denied  by  the  other. 

Material  propositions  are  those  propositions  of  law  or  fact 

which  a  plaintiff  must  allege  in  order  to  show  a  right  to  sue. 

Each  material  proposition  affirmed  by  one  party  and 

denied  by  the  other  must  form  the  subject  of  a  distinct  issue. 

Issues  are  of  two  kinds:  (a)  issues  of  fact,  (6)  issues  of  law. 

♦S«.  4S.  &c.  ^^  *^®  ^^*  hearing  of  the  suit,  the  Court  shall,  after 

fs/40.'     *       reading  the*  plaint  and  thef  written  statements,  if  any, 

and  after  such  examination  of  the  parties  as  may  appear 

necessary,  ascertain  upon  what  material  propositions  of  fact 

or  of  law  the  parties  are  at  variance,  and  shall  thereupon 

proceed  to  frame  and   record  the  issues  on  which   the 

right  decision  of  the  case  appears  to   the  Court  to  de- 

tSoep.95,      pend.J(a). 

When  issues  both  of  law  and  of  fact  arise  in  the  same 
suit,  and  the  Court  is  of  opinion  that  the  case  may  be  dis- 
posed of  on  the  issues  of  law  only,  it  shall  try  those  issues 
first,  and  for  that  purpose  may,  if  it  thinks  fit,  postpone  the 
settlement  of  the  issues  of  fact  until  after  the  issues  of  law 
have  been  determined. 

Nothing  in  this  section  requires  the  Court  to  frame  and 
record  issues  when  the  defendant  at  the  first  hearing  of  the 
suit  makes  no  defence* 

.„     ^.       ,         , ,  147.    The  Court  may  frame  the 

te^X'S^^V"**    issues  from  all  or  any  of  the  foUow. 
ing  materials : — 
(fl)     allegations  made  on  oath  by  the  parties,  or  by  any 
persons  present  on  their  behalf,  or  made  by  the  pleaders  of 
such  parties  or  persons ; 
(d)    allegations  made  in  the  plaint  or  in  the  written 
§  S.  121.       statements  (if  any)  tendered  in  iJhe  suit,  or  in  answer  to§ 
interrogatories  delivered  in  the  suit ; 

(c)  the  contents  of  documents  produced  by  either  party(i). 

148     (140).     If  the  Court  be  of  opinion  that  the  issues 

cannot  be  correctly  framed  without 

Court  may  examine  wit-    the  examination  of  some  person  not 

^fa^Simf Su^*"*"  ^    ^^^^®  *^®  ^^"^'  ^^  without  the  in- 
ore  nraming  issueB.  spection  of  some  document  not  pro- 

duced in  the  suit,  it  may  adjourn  the  framing  of  the  issues 
to  a  future  day,  to  be  fixed  by  the  Court,  and  may  (subject 
HAct  1. 1872,  to  the  rules  II  contained  in  the  Indian  Evidence  Act)  compel 
80, 118,  &c,  the  attendance  of  any  person  or  the  production  of  any 
document  by  the  person  in  whoso  hands  it  may  be,  by  sum- 
mons or  other  process. 
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CHAPTBR  XI. 

Isstie,  EXITITS,  a  single^  certain^  and  material  point  issuing  out  of  the  dUe* 
gations  or  pleas  of  the  plaintiff  and  defendant. 

In  his  minnte  on  the  Bill,  one  of  our  ablest  Judges  lays  to  the  charge  of  the  Conrts  in 
the  N,-W.  P.  that  th^  g^erally  fail  in  framing  i^es,  one  of  the  most  important  func- 
tions of  a  Ck>iLrt.  **  The  issues  framed  are  not  confined  to  material  averments,  and  often 
do  not  include  all  the  material  ayerments  on  which  the  parties  are  at  issue.  They  are 
frequently  of  a  complex  character,  embracing  more  than  one  material  averment." 

What  then  is  an  issue,  and  how  should  it  be  framed  ?  The  answer  is,  that  it  is  the 
point  in  question,  at  the  conclusion  of  the  pleadings,  between  contending  parties  in  a 
suit  or  action,  when  one  side  affirms  and  the  other  denies.  The  cause  is  then  fit  for  trial 
in  order  that  a  decision  may  be  made  in  the  matter.  The  issue  must  be  material,  single, 
and  certain  in  its  quality.    An  issue  is  either  an  issue  in  fact  or  an  issue  in  law. 

The  Calcutta,  Biadras,  Panjab,  Oudh  and  Central  Provinces  Courts  have  all  given 
ample  directions  to  Courts  how  to  proceed  when  they  have  reached  this  stage  in  a  triaL 
lliese  directions  are  well  worths  careful  study,  and,  save  those  for  Madras  r.  if|/ra,  will 
be  found  in  the  appendix  under  the  head  "  Issue,"  as  they  are  too  long  for  reproduction 
here. 

We  shall  see  in  this  and  in  the  next  chapter  that  some  suits  can  be  decided  without 
framing  an  issue  at  all.  Wherever,  however,  the  parties  are  at  issue,  issues  must  be  framed, 
Meivan  Parshad  v,  JanH  Par^hady  Mboor^s  I,  A.,  XL  25. 

This  Code  provides  that  where  issues  of  law  and  of  fact  both  arise  in  a  case,  the  Court 
may,  if  it  think  the  case  can  be  decided  upon  the  issues  of  law.  postpone  settlement  of 
issues  of  fact  until  those  of  law  have  been  decided.  Issues  may  oe  framed  fnmi  three 
sonrces  of  material  only  : — 

(1)  All^ations  made  on  oath  by  the  parties,  their  pleaders,  or  persons  present  on 
behalf  of  tihe  parties. 

(2)  Allegations  made  in  plaint,  written  statements,  or  interrogatories. 

(3)  Contents  of  documents  produced  by  either  party.  Additional  issues  may  be 
framed  at  any  time  up  to  passing  of  a  decree,  and  wrong  issues  struck  out  Questions  of 
fact  or  law  may,  by  mutual  agreement,  be  stated  to  a  Court  iu  the  form  of  an  issue, 
and  the  Court  proceed  to  decide  upon  them. 

Madras  Bfdes  on  Is$ue$, 

1.  At  the  first  hearing  of  a  suit,  if  the  provisions  of  sees.  110,  118,  119,  138, 139, 
146  and  147  are  properly  attended  to,  the  Court  will  have  before  it  the  parties  or  their 
pleaders  or  recognized  a^nts,  any  written  statements  which  may  have  b^  put  in,  and 
all  the  documentary  evidence  adduced  in  the  case. 

2.  The  course  to  be  pursued  is  to  examine  the  parties  (or  their  pleaders  or  recog- 
nized agents)  orally  for  the  purpose  of  ascertaining  upon  what  questions  of  law  or  fact 
the  parties  are  at  issue,  in  order  that  the  evidence  to  be  afterwards  adduced  may  be 
confined  to  such  questions  alone,  and  that  the  time  of  the  Court  may  not  be  wasted  in 
baring  evidence  upon  matters  which  are  not  disputed. 

3.  !nie  Court  should  commence  by  reading  out  the  allegations  of  the  plaintiff,  as 
appealing  upon  the  face  of  his  plaint  and  written  statement,  if  any,  and  &ould  then 
enquire  of  the  defendant  how  far  he  admits  or  denies  the  trutii  of  tne  plaintiffs  aver- 
ments. The  same  course  should  afterwards  be  pursued  with  respect  to  the  pleas  of 
the  defendant,  the  plaintiff  being  called  upon  to  state  how  far  he  admits,  or  denies, 
the  truth  of  any  of  the  facts  plead^  by  the  defendant. 

4.  The  result  of  this  examination  will  necessarily  be,  that  certain  matters  will 
have  been  affirmed  on  the  one  side  and  denied  on  the  otiier,  showing  the  real  ques- 
tions on  which  the  parties  are  at  issue. 

5.  Upon  the  disputed  points  thus  elicited,  the  Court  is  to  frame  the  Issues,  by 
Which  is  meant  that  the  Court  is  to  set  out  in  clear  and  concise  terms,  for  the  guidance 
of  the  parties  in  the  production  of  their  evidence,  the  real  matters  upon  miich  the 
judgment  of  the  Court  is  required. 

6.  Thus,  in  a  suit  to  recover  money  due  under  a  bond,  if  the  instrument  be  admit- 
ted, and  it  be  merely  pleaded  that  the  bond  has  been  discharged,  no  evidence  will  be 
required  to  prove  the  execution  of  the  bond,  and  the  only  question  on  which  an  issue 
will  be  neccWry,  will  be  the  question  whether  or  not  the  bond  has  been  discharged. 

7.  And  in  a  suit  hj  a  Hindu  to  obtain  a  share  of  ancestral  property,  if  it  be  merely 
contended  that  the  property  is  the  self-acquisition  of  the  defendant,  and  the  fact  of 
the  fBjanXj  being  undivided,  as  well  as  the  relationship  of  the  plaintiff,  be  not  disputed, 
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149.  (141)  The  Court  may  at  any  time  before  passing 
^    •  J     J ,     *^  decree  amend  the  issues  or  frame 

JSeLrrJl'  "*"'  additional  issues  on  such  terms  B8 
it  thmks  nt^  and  all  such  amend- 
ments or  additional  issu^  as  may  be  necessary  for  deter- 
mining the  controversy  between  the  parties  shall  be  so 
made  or  framed,  (c) 

The  Court  may  also,  at  any  time  before  passing  a  decree, 
strike  out  any  issues  that  appear  to  it  to  be  wrongly  framed 
or  introduced. 

150.  (142)  When  the  parties  to  a  suit  are  agfreed  as  to 
r>   -xi      ^  *_-x      1        *^®  question  of  fitct  or  of  law  to  be 

n^'^^H^lS^    decided  between  them,  they  may 
in  the  form  of  an  iflBue.         State  the  same  in  the  form  of  an 
issue,  and  enter  into  an  agreement 
in  writing, 

(a)  that  upon  the  finding  of  the  Court  in  the  affirmative 
or  the  negative  of  such  issue,  a  sum  of  money  specified  in 
the  agreement,  or  to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Court  may  direct,  shall  be  paid  by  one  of 
the  parties  to  the  other  of  them,  or  that  one  of  them  be 
declared  entitled  to  some  right  or  subject  to  some  liability 
specified  in  the  agreement,    . 

(d)  that  upon  such  finding  some  property  specified  in  the 
agreement  and  in  dispute  in  the  suit  shall  be  delivered  by 
one  of  the  parties  to  the  other  of  them^  or  as  that  other  may 
direct,  or 

(e)  that  upon  such  finding  one  or  more  of  the  parties 
shall  do  or  abstain  from  doing  some  particular  act  specified 
in  the  agreement,  and  relating  to  the  matter  in  dispute,  (d) 

(a)  151.    (143)  If  the  Court  be 
agS^e^tl^t^^e^^t    satisfied,  after  making  such  enquiry 

good  faith  may  pronounoe     BS  it  deems  proper^ 
judgment. 

(fl)  that  the  agreement  was  duly  executed  by  the  parties^ 
(ft)  that  they  nave  a  sitbstantial  interest  in  the  decision 

of  such  question  as  aforesaid,  and 

(c)  that  the  same  is  fit  to  be  tried  and  decided, 

it  may  proceed  to  record  and  try  the  issue,  and  state  its 

finding  or  opinion  thereon  in  the  same  manner  as  if  the 

issue  had  been  framed  by  the  Court ; 
and  may,  upon  the  finding  or  decision  on  such  issue, 

pronounce  judgment  according  to  the  terms  of  the  agree- 
ment; 
and  upon  the  judgment  so  given,  decree  shall  follow  and 

may  be  executed  in  the  same  wa^  as  if  the  judgment  had 

been  pronounced  in  a  contested  suit. 
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no  eridence  will  be  required  to  prove  the  plaintiff*s  right  to  the  share  he  claims,  and 
the  only  question  on  which  an  issue  will  be  necessary  will  be,  whether  the  property 
is  ancestral  or  the  self -acquired  property  of  the  defendant 

8.  It  will  not  be  necessary  to  specify  the  parties  by  whom  the  matters  set  out  in 
the  issues  are  to  be  proved  or  disproved.  If  the  oral  and  written  statements  be  duly 
considered,  and  the  issues  cardhilly  framed,  the  parties  cannot  fail  to  discover  the 
evidence  which  it  is  material  for  them  respectively  toiadduce  upon  each  issue. 

9.  No  depositions  are  to  be  taken  at  the  time  of  settling  the  issues ;  but,  under  sec  118 
(see,  however,  sec  148)  the  substance  of  the  oral  examination  conducted  by  the  Court  is 
to  be  reduced  to  writing.  This  should  be  done  by  the  Judge  with  his  own  hand,  and 
duly  entered  on  the  record. 

10.  The  order  of  the  Court  at  the  time  of  settling  the  issues  should  be  in  the  hand- 
writing of  the  Judge  as  soon  as  the  oral  examination  of  the  parties  is  concluded,  and  it 
is  to  be  considered  a  material  paper  in  the  suit,  to  be  transmitted  to  the  appellate  Court 
in  the  event  of  an  appeal  being  preferred  from  the  decree  of  the  Court  of  &st  instance. 
(13th  March  1863). 

11.  When  the  issues  are  being  &amed,  the  documents  filed  with  the  plaint  should 
be  admitted  or  denied.  Li  the  order  of  the  Court,  the  fact  of  such  admission  or  denial 
Bhould  invariably  be  recorded.    (Sth  Jidy  1866). 


(fi)  Where  an  issue,  though  in  terms 
coTering  the  main  question  in  the 
cause,  does  not  sufficiently  direct 
the  attention  of  the  parties  to  the 
main  question  of  fact  necessary  to 
be  decided,  and  a  party  may  have 
been  prevented  from  adducing 
evidence,  a  fresh  issue  may  be 
directed  to  try  the  principal  ques- 
tion of  fact. — Oolagappa  Chetty 
V.  Hon.  D,  Arhnthnott,  L  A.,  I.  268. 

When  neither  the  plaint  nor  issues 
directly  raise  certain  points,  and 
when  no  evidence  has  been  taken 
relating  thereto,  the  Privy  Council 
held  that  the-  High  Court  were 
wrong  in  looking  as  they  did,  in 
the  case  of  Ameeroonissa  Khaioon 
y.  Ahedoonissa  Khaioon  I.  A.  I. 
pp.  87,  88,  into  the  fact  that  cer- 
tain agreements  had  been  executed 
by  an  infant  and  under  undue 
influence. 

The  issues  should  raise  matters 
fidrly  in  controversy  between  the 
parties,  even  though  the  pleadings 
may  be  defectively  drawn.  Vijaya 
Aiyar  t.  Vijaya  Begunada  Hunger 
$amy  Smgapalliar,  Mad,  H,  C. 
Bep.  nil.  114. 

(b)  A  plaintiff  will  not  be  allowed 
to  set  up  one  case,  and  having 
proved  another,  to  ask  for  issues 
to  suit  the  proof.  Ohhoy  Cha/ran 
Mateh  v.  Oa/neah  Chandar  Palf 
Hyde  U.  263. 


When  a  statement  was  prefixed  to 
the  issues,  to  the  effect  that  the 
vakils  of  the  parties  accept  the  fol- 
lowing issues,  it  is  not  competent, 
after  snch  a  consent,  to  object  on 
special  appeal  that  a  material  issue 
was  omitted.  Mwst.  Sahita  Manx  v. 
Madho  Sudan  Singh^  Marsh  519. 

At  the  settlement  of  issues  a  defen- 
dant paid  money  into  Court.  This 
the  plaintiff  took  out  in  part 
satisfaction  of  his  claim,  and 
raised  an  issue  as  to  damages. 
Subsequently  the  plaintiff  accept- 
ed the  sum  paid  in  fuU  satisfac- 
tion, and  withdrew  the  suit : 
Held  he  was  entitled  to  his  costs 
up  to  and  including  those  of 
settlement  of  issues.  Ardasir  Limji 
y.  Sorahji  Festonii^  8r;.  Bom,  H. 
C.  B,  I.  70. 

(c)  This  will  also  be  found  laid 
down  in  Arhuthnoit  v.  Betta,  where 
the  Chief  Justice  remarks  that 
what  the  Act  directs,  and  what 
the  whole  procedure  of  the  Code 
requires,  is  that  the  real  question 
in  controversy  between  parties 
shall  be  determined.  In  order  to 
determine  that,  the  Court  is 
authorized  to  frame  such  issues 
and  to  make  such  amendments  as 
may  be  necessary.  B.  L.  jB.,  VL  277. 

(d)  This  should  bear  a  stamp  of  8 
annas,  see  Act  XYIII.  1859,  Sch. 
II..  11. 
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CHAPTER  XII. 

Disposal  of  the  Suit  at  the  First  Hearing. 

152    (144)  If  at  the  first  hearing  of  a  suit  it  appears 

that  the  parties  are  not  at  issue  on 

nA^l!ltr„''of  u^nr    ^7  question  of  law  or  of  fact,  the 

on  any  question  of  law  or      ^  •'  ^  ,  '.    _ 

fact.  Court  may  at  once  pronounce  judg- 

ment 

153.  Where  there  are  more  defendants  than  one,  any 

one  of  the  defendants  is  not  at  issue 
ail"?:  n1tT^ua''4n^  withtheplaJntiffonanyquestionof 
the  plaintifl:  law  or  fact,  the  Court  may  at  once 

pronounce  judgment  for  or  against 
such  defendant,  and  the  suit  shall  proceed  only  against  the 
other  defendants. 

154.  (145)   When  the  parties  are  at  issue  on  some 

question  of  law  or  of  fact,  and  issues 

q,SSl"  UwlrXr"    l»a^«  b««°  framed  by  the  aurt  as 

hereinbefore  provided,  if  the  Court 

be  satisfied  that  no  further  argument  or  evidence  than  the 

parties  can  at  once  supply  is  required  upon  such  of  the 

issues  as  may  be  sufficient  for  the  decision  of  the  Suit,  and 

that  no  injustice  will  result  from  [proceeding  with  the  suit 

forthwith,  the  Court  may  proceed  to  determine  such  issues, 

and  if  the  finding  thereon  is  sufficient  for  the  decision,  may 

^     ^        ,        .    ,  pronounce  judgment  accordingly, 

**  *'•  J^^^'S^^'    whether  the*  summons  has  been 

issued  for  the  settlement  of  issues 
on^  or  for  the  final  disposal  of  the  suit : 

Provided  that,  where ,  the  summons  has  been  issued  for 
the  settlement  of  issues  only,  the  parties  or  their  pleaders 
are  present  and  none  of  them  object. 

If  the  finding  is  not  sufficient  for  the  decision,  the  Court 
shall  postpone  the  further  hearing  of  the  suit,  and  shall  fix 
a  day  for  the  production  of  such  further  evidence,  or  for 
such  further  argument  as  the  case  requires. 

M.  155.     (155)  If  the  summons  has  been  issued  for  the 
If  either  party  fails  to  pro-    final  disposal  of  the  suit,  and  either 

duce  his  evidence,  Court  may     party  falls  without  Sufficient  CaUSO 

pronounce  judgment  (^)   ^  produce  the  evidence   on 

which  he  relies,  the  Court  may  at  once  pronounce  judg- 
ment, 

or  may,  if  it  thinks  fit,   after  framing  and  recording 
Procedure   vhere  Court    issues  under  section  146,  adjoum 

cannot  pronounce  judgment     the  Suit  for  the  production  of  SUch 

at  flrat  hearing,  evidence  as  may  be  necessary  to  its 

decision  upon  such  issues  (a). 
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OHAPTBB  XII. 

Lingering  labowrs  come  io  nottgkt, 

A  STNOPSIB  to  this  chapter  is  hardly  called  lor.  It  proyides  that  a  ease  may  be  decided 
at  the  first  heariog,  if  it  presents  no  issues,  or  if  the  issues  it  presents  are  such  as  can 
be  satisfactorily  decided  without  further  argument  or  evidence  than  can  at  once  be 
aupplied,  or  lastly,  in  cases,  where  the  summons  has  been  for  final  hearing,  eiUier  party 
^uls,  without  sufficient  cause,  to  produce  his  evidence.  This  last  altematiye,  if  the 
summons  has  only  been  fixed  for  settlement  of  issues,  is  subject  to  the  condition  that 
no  objection  be  raised  by  the  parties  or  their  pleaders.  Lastly,  if  there  be  several  defen- 
dants atid  one  of  them  is  not  at  issue  with  plaintiff  on  any  point  of  law  or  fact,  the  case^ 
as  far  as  he  is  concerned,  may  be  decided  at  once. 

When  it  is  clear  (C.  P.  C.  O.,  L  32,)  that  it  will  be  necessary  to  call  for  further  evi- 
dence from  the  parties,  or  when  the  defendant  has  been  summoned  for  the  settlement 
of  issues  only,  the  examination  at  the  first  hearing  should  be  limited  to  obtaining  from 
aach  party  a  clear  statement  of  the  facts  on  which  he  relies,  and  ascertaining  from  him 
the  exact  points  on  which  he  and  his  adversary  are  at  issue. 

The  Cal.  High  Court  prescribe  11  o*clock  a.  m.  as  the  latest  hour  at  which  Judges  of 
all  classes  should  be  on  the  Bench,  exception  being  made  in  districts  and  at  seasons  in 
which  it  is  usual  to  hold  early  sittings.  (U.  C.  O.  C.  H.  C.  94).  See  also  n.  (a)  p.  69  for 
K.-W.  P.  hours,  and  p.  67  pref.  for  Madras. 

It  is  a  rule  of  all  Courts  that  no  one  should  be  allowed  to  enter  a  Court-house  wear- 
ing arms. 


The  Cen.  Prov.  J.  C.  (C.  O.,  H.  5, 6) 
points  out  that  Courts  are  not  al- 
ways careful  to  see  that  postpone- 
ment is  imperative  (under  the 
new  Code  "  optional" — Ed.)  when 
it  is  clear  th^ir  farther  evidence 
is  required,  unless  they  are  satisfi- 
ed that  the  plaintiff  has,  without 
sufficient  cause,  failed  to  produce 
his  evidence.  Sufficient  cause 
should  be  construed  liberally. 
Omission  to  summons  witnesses 
through  a  Court  is  often  consider- 
ed as  sufficient  cause.  On  the 
contrary,  such  omission  would 
impij  primd  facie  that  plaintiff  had 


good  reason  to  suppose  the  wit- 
nesses would  not  be  required,  or 
that  he  could  secure  their  attend- 
ance by  other  means.  A  proper 
finding  in  such  case  would  not  be 
based  on  the  mere  omission,  but 
on  the  Court  being  able  to  de- 
clare, on  specific  grounds,  that  the 
above  or  like  considlrations  ad- 
duced by  plaintiff  failed  to  carry 
the  weight  which  usually  attaches 
to  them, 
(a)  This  latter  para,  does  not  apply 
to  the  Mufassil  Small  Causa 
Courts. 


13 
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CHAPTER  XIII. 

Of  Adjournments. 

M,  156.     (146)   The  Court  may,  if  sufficient  cause  be 
shown,  at  any  stage  of  the  suit,  grant 

them,  and  may  from  time  to  time 

adjourn  the  hearing  of  the  suit. 

In  all  such  cases  the  Court  shall  fix  a  day  for  the  further 

hearing  of  the  suit,  and  may  make 
CoBts  of  adjournment.  ^^^^  ^^^^^  ^  j^  ^^j^j^^  g^  ^.^j^  ^^^^ 

pect  to  the  costs  occasioned  by  the  adjournment. : 

Provided  that,  when  the  hearing  of  evidence  has  once 
begun,  the  hearinjr  of  the  suit  (a)  shall  be  continued  from 
day  to  day  until  all  the  vntnesses  in  attendance  have  been 
examined,  unless  the  Court  finds  the  adjournment  of  the 
hearing  to  be  necessary  for  reasons  to  be  recorded  by  the 
Judge  with  his  own  hand. 

f£^  157.    (147)   If,  on  any  day  to  which  the  hearing  of 

the  suit  is  adjourned,  the  parties  or 

.r!!^nZ^i^  any  of  tl^em  fail  to  appear,  the  Court 

appear  on  day  fixed.  •^  j  ^     j*    *^^        r  xi.  -x 

may  proceed  to  dispose  of  the  suit 
in  one  of  the  modes  directed  in  that  behalf  by  chapter  VII., 
or  make  such  other  order  as  it  thinks  fit. 

M,  158.  (148)  If  any  party  to  a  suit  to  whom  time  has 
Court  may  proceed  not-  ^een  granted  fails  to  produce  his 
withstanding  either  party  evidence,  (b)  or  to  cause  the  atten- 
faila  to  produce  his  evidence,  dance  of  nis  Witnesses,  or  to  per- 
form any  other  act  necessary  to  the  further  progress  of 
the  suit,  for  which  time  has  been  allowed,  the  Court  may, 
notwithstanding  such  default,  proceed  to  decide  the  suit 

forthwith.  

CHAPTER  XIV. 

Or  THE  SUMMOKINQ  AND  ATTENDANCE  OF  WITNESSES. 

M.  159.     (149)  The  parties  may,  after  the  summons 
BummonB  to  attend  to    ^^  ^©^  delivered  for  service  on 

SIve  evidence  or  produce    the  defendant,  Whether  it  be  for  the 
ocumentB.      ^  settlement  of  issues  only,  or  for 

•B.  6S  tt^*  fi^  disposal  of  the  suit,  obtain,  onf  application^  (a) 

fB.*  SO,  n.  (k).    to  the  Court  or  to  such  officer  as  it  appoints  iu  this  behalf, 
before  the  day  fixed  for  such  settlement  or  disposal,  as  the 
tSee  p.  101.       case  may  be,  summonses  to  persons  whose  attendance^  is 
%Actu  187*2.     required  either  to  give  evidence  or  to  produce§  documents.(i) 
^  ^'  Mo  160.    (151)  The  party  applying  for  a  summons  shall, 

Ixpensee  of  witnesses  to  be  before  the  summons  is  granted  and 
paid  mto  Court  on  applying  within  a  period  to  be  fixed  by  the 
for  summons.  Court,  pay  into  Court  such  a  sum 

of  money  as  appears  to  the  Court  to  be  sufficient  to  defray 
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CHAPTER  XIII, 
Be  die  in  diem, 

Hbbb  there  Ib  little  to  note.  The  sections  are  onlv  three  in  number,  and  reproduce  the 
old  law,  with  one  marked  exception.  The  hearing  of  evidence  in  a  case  once  begun,  th0 
Hearing  of  the  suit  shall  be  continued  from  day  to  day  until  all  the  witnesses  in  attendance 
have  been  examined  ;  the  reasons  for  any  departure  from  this  are  to  be  recorded  by  the 
Jud?e  with  his  own  hand. 

The  Calcutta  High  Court  point  out  (U«  C,  0.  p.  5)  that  the  day  of  trial  onoe  announced 
must  not  be  changed  except  for  graTe  cause,  and  when  it  is  changed,  otherwise  than  by 
the  consent  of  all  parties,  reasonable  notice  of  the  change  must  be  giyen.  The  non-atten- 
dance of  a  witness  desired  by  any  party  is  not  sufficient  cause,  unless  the  Court  is  satisfied, 
on  evidence  properly  taken  and  recorded  as  evidence  in  the  »uit,  that  ihe  absent  witness 
is  material,  and  the  party  calling  him  has  done  all  in  his  power  to  ensure  his  attendance. 

After  this,  if  the  Court  be  of  opinion  that  without  granting  an  adjournment,  a  failure 
of  justice  will  result,  it  may,  after  hearing  witnesses  present,  grant  such  adjournment,  but 
in  every  instance  the  Court  should  record  its  reasons,  and  make  an  order  for  the  costs 
thereof. 


(a)  Adjournments  (p  4-2)  shotUd  be 
for  as  short  a  time  (U.  0.  0.  0.  H. 
C.)  as  possible,  regard  being  had 
to  the  circamstances  nnder  which 
the  adjournment  was  granted.  No 
adjoamment  to  be  granted  in  any 
case  except  viva  voce  in  open 
Conrt.  The  day  to  which  the  case 
18  adjourned  shall  always  be  pnb- 
lioly  stated  by  the  Judge  in  open 
Court.  A  list  of  all  cases  adjourn- 
ed and  the  future  date  shall  be 
affixed  in  some  conspicuous  place 
in  the  Court  house. 

The  Madras  High  Court  (p.  49)  or- 
der  that  consideration  of  the  ad- 
journed suit  or  motion  must  be 
resumed  on  the  day  fixed.  Ab- 
sence of  a  vakil,  whether  with 
leave  or  without,  whether  arising 
from  insufficient  reasons  or  other- 
wise, is  not  in  itself  sufficient 
ground.  In  dealing  with  applica- 
tions for  adjournment  the  interests 
of  both  parties  must  be  considered. 

Frivolous  adjournments  strongly 
condemned,  and  District  Judges 
enjoined  to  take  serious  notice  of 
them.     Bom.  0.  0. 

(6)  An  illustration  of  this  will  be 
found  in  the  Mad.  H.  C.  R.,  IV. 
254. 

When  the  judgment  appealed  against 
is  one  passed  under  this  section, 
the  question  whether  a  Court  dis- 


creetly exercised  its  power  of 
refusing  to  summon  a  defendant 
as  a  witness  held  to  be  question 
for  an  appellate  Court  (Mad.  E.  0., 
VL  299). 

The  case  of  Commdiammal  v.  Bango' 
8ami  Jyengar  was  first  heard  on 
4th  November;  issues  settled,  and 
final  hearing  fixed  for  22nd  Janu- 
ary. On  that  day  the  plaintiff 
changed  her  vakil,  and  applied  by 
a  new  vakil  for  a  summons  to  a 
witness.  On  the  23rd,  plaintifi^a 
vakil  said  that,  owing  to  the  ab- 
sence of  witnesses,  he  was  not 
prepared  to  go  on  with  the  case. 
The  Judge  was  held  to  have 
rightly  dismissed  the  case  (Mi* dm 
fl.O.  B.,IF.  56) 

The  case  of  Padtna  Loehan  v.  Sirdar 
Khan,  B,  L.  R„  III.  91,  was  re- 
manded to  be  disposed  of  accord- 
ing to  this  section  ;  it  was  held 
that  the  Court  of  first  instance 
had  no  power  to  allow  fresh  evi- 
dence. 
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the  travelling  and  other  expenses  of  the  person  summoned, 

in  passing  to  and  from  the  Court  in  which  he  is  required 

to  attend,  and  for  one  da^s  attendance. 

If  the  Court  be  subordinate  to  a  High  Court,  regard  shall 

,    ^  be  had,  in  fixing  the  scale  of  such 

Scale  of  expenses.  expenses,  to  the  rules  (if  any)  laid 

down  by  competent  authority.(^) 

HI,  161*    (151)  The  sum  so  paid  into  Court  shall  be 

*aMn.io3  •(£/)  tendered  to  the  person    sum- 

wiS?'  "^  "^^"^^  ^    moned,atthetime  of  serving  the 

^S,75.  summons    if   it    can  bef    served 

personally. 

H^  162.     ( 151)  If  it  appear  to  the  Court  or  to  such  officer 
as  it  appoints  in  this  behalf  that  the 

-«•  ^I'l^^^i^^n'"'*  ^'^'    sum  paid  into  Court  is  not  sufficient 

cient  Bum  paia  in,  ,         *  .  .i       /^        . 

to  cover  such  expenses,  the  Court 

may  direct  such  further  sum  to  be  paid  to  the  person  sum- 
moned as  appears  to  be  necessary  on  that  account ;  and,  in 
case  of  default  in  pavment,  may  order  such  sum  to  be 
X  S.  266.       levied  byj  attachment§(tf )  and  ||  sale  of  thel  moveable  proper- 
'la  *  ^'  ^^^'     *y  ^^  *^®  party  obtainmg  the  summons ;  or  the  Court  may 
nsee^ie)  p      discharge  the  person  summoned  without  requiring  him  to 
2L  give  evidence ;  or  may  both  order  such  levy  and  discharge 

such  person  as  aforesaid. 

If  it  be  necessary  to  detain  the  person  summoned  for 
„  „  .        ,    .       a  longer  period  than  one  day,  the 

•d  mrzTo'^X      ^^^'^'t  «^*y  ^""^  t'°i«  *°  ^^  "'d^^ 

the  party  at  whose  instance  he  was 
summoned  to  pay  into  Court  such  slim  as  is  sufficient  to 
defray  the  expenses  of  his  detention  for  such  further  period^ 
and  in  default  of  such  deposit  being  made,  may  order  such 
sum  to  be  levied  by^  attachment§  and  sale  of  thef  moveable 
property  of  the  part^  at  whose  instance  he  was  summoned  ; 
or  the  Court  may  discharge  the  person  summoned  without 
requiring  him  to  give  evidence ;  or  may  both  order  such 
levy  and  discharge  such  person  as  aforesaid. 

M«  163,  (152;  Every  summons  for  the  attendance  of 
_,       ,  _  a  person  to  give  evidence  or  pro- 

ofI^ndSi:rto'S^s^:Sfi5  ^^ce  a  document  shaU  specify  the 
in  fommoDB.  time  and  place  at  which  he  is  re- 

quired to  attend,  and  also  whether 
his  attendance  is  required  for  the  purpose  of  giving  evi- 
dence or  to  produce  a  document,  or  for  both  purposes ;  and 
any  particular  document  which  the  person  summoned  is 
called  on  to  produce,  shall  be  described  in  the  summons 
with  reasonable  accuracy. 

M^  164.    (153)  Any  person  may  be  summoned  to  pro*- 

Summona  to  produce  do-    ^^^  *    document  without  being 

cument.  Summoned  to  give  evidence ;  and 
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CHAPTER  XIV. 

Omnia  prcBSumtmtur  contra  spoliator etn, 

Pastibb  to  a  suit,  if  they  wish  a  Court  to  summons  witnesses,  must  pay  proper 
expenses  into  Court  to  defray  the  cost  of  their  trayelling  and  attendance  at  Court.  If  an 
insufficient  sum  has  been  paid  in,  the  Court  can  afterwards  order  the  balance  to  be 
recoyered  by  attachment  and  sale  of  morreable  property.  The  same  remedy  is  provided 
if  the  pariT  at  whose  instance  a  witness  was  summoned  and  detained  beyond  the  day 
for  which  he  was  summoned,  refuse  to  pay  the  witness  costs  for  the  additional  day  of 
detention.  Parties  summoned  merely  to  produce  a  document  need  not  attend  them- 
selres,  if  they  cause  the  document  to  be  furnished  to  the  Court.  Time,  place,  and  pur- 
pose of  attendance  are  to  be  specified  in  every  summons  ;  and  documents  required  must 
De  described  as  accurately  as  can  be.  *  Witnesses  who  abscond,  or  fail  to  appear  without 
good  excuse,  expose  themselves  to  a  fine  of  Rs.  600,  which  may  be  realized  by  attach- 
ment of  their  property.  Persons  in  Court,  strangers  to  a  suit,  and  the  parties  themselves, 
can  all  be  required  to  give  evidence  and  produce  documents  in  their  possession.  AU 
persons  within  the  local  limits  of  a  Court's  original  jurisdiction,  or  resident  within  fifty 
miles  (two  hundred  if  there  be  railway  for  five-sixths  of  the  way)  are  bound  to  attend 
as  witnesses,  and  cannot,  without  same  penalties  as  those  prescribed  for  non-attendwce, 
leave  without  having  been  examined,  or  having  received  the  Court's  permission  to  go. 
Parties  to  a  suit  refiuing  to  give  evidence,  or  produce  documents,  incur  the  liability  of 
having  a  decree  passed  &en  and  there  against  them* 


(a)  A  party  is  entitled  to  obtain 
sammonses  for  witnesses  at  any 
time  before  a  case  is  tried.  Oora 
Oha/nd  Ohose^  v.  "Raj  Kuntar  Daa 
8.  W.B.  V,  111.;  Ind^oOhanda/r 
Baboo  V.  Dunlop  oflftd  others^  8.  W. 
R,  JX.  BZO. 

(h)  All  applications  and  petitions 
should  have  order  of  disposal  en- 
dorsed on  them.  Bom,  0.  0.  4 

This  is  exempt  from  any  Court  fee, 
see  Act  VII.  of  1870,  sec  19,  §  14., 
which,  among  its  exempted  docu- 
ment, classes  a  first  application 
for  the  summons  of  a  witness  or 
other  person  to  attend  either  to 
give  evidence  or  to  produce  a  do- 
cument, or  in  respect  of  the  pro- 
duction or  filing  of  an  exhibit  not 
being  an  affidavit  made  for  the 
immediate  purpose  of  being  pro- 
duced in  Court. 

When  a  judicial  process  has  to  be  executed 
Within  the  limits  of  a  militaiy  cantonment, 
it  should  he  aooompanied  by  a  letter  to 
the  military  officer  commandinft  explaining 
Its  general  purport  (M,  B,  d!,P-  78). 

A  witness  appearmg  will  report  tiimself  to 
the  nasir  or  other  officer  of  the  Court,  and 
Mb  name  wiU  at  once  be  entered  in  the 
Diary  of  Witnesses  nreseribed.    (U.  C.  O. 

a  A  cp.  39), 

This  section  does  not  apply  to  High 
Courts  in  the  exercise  of  their 
ordinary  civil  jurisdiction 


(c)  A  witness  is  not  entitled  to 
any  compensation  for  mere  loss 
of  time.  Nawdb  Nazim  of  Bengal 
V.  Bajah  Brosawno  Narayan  Deb. 
(Hyde  U.  236.) 

The  expenses  granted  to  witnesses 
in  the  N.  W.  ?.•  Panjab,t  Cen, 
Prov.J  and  Oudh  are  nearly  all 
alike.     They  are  as  follows  : — 

1.  Class  I.— Rs.  5  per  diem,  All  Cove- 
nanted and  Commissioned  Officers  of 
Qovemment,  Uncovenanted  Officers  hold- 
ing appointments  equal  in  rank  to  Extra 
Assistant  Commissioners,  European  and 
Eurasians  of  the  higher  classes,  and 
Natives  of  distinction. 

2-  Class  II. — Ks.  8  per  diem.  Non-offi- 
cial Europeans  or  Eurastans  of  the  middle 
class,  the  higher  description  of  Clerks  in 
the  Public  Offices,  Tahsildars,  Inspec- 
tors of  Police,  or  officials  of  similar  rank> 
and  Native  gentlemen  of  the  higher 
classes  not  coming  under  Class  L 

S.  Class  III.— Re.  1  per  diem.  Other  Eu- 
ropeans and  Eurasians,  inferior  Clerks  in 
Public  Offices,  Ministerial  employ^  in 
Yemaoular  Offices  or  Departments,  and 
Natives  of  respectability  generally,  such 
as  zamindars  and  tradesmen  of  the  better 
sortk 

4.  Class  IV.~ Annas  4  per  diem.    Natives 
below  the 
status,  such' as  inf< 
tradesmen,  Ac. 

5.  Class  V.—Annas  four  (in  Cen.  Prov. 
two)  per  diem.  All  Natives  not  included 
in  the  above  classes,  such  as  day  laborers^ 
&». 


cutfs,  but  with  some 
)T  samindars,  petty 


•  a  0.  i6</i863,       tP. «  o.,i^.       tc.p.a  a,z  120, 121, 


Digitized  by  VjOOQIC 


102  ABSCONDING  WITNESS. 


any  person  summoned  merely  to  produce  a  document  shall 
be  deemed  to  have  complied  with  the  summons  if  he  cause 
such  document  to  be  produced  instead  of  attending  person- 
ally to  produce  the  same. 

M.  165.     (171)  Any  person  present  in  Court  may  be 
required  by  the  Court  to  give  evi- 
vrlZV^  ^u^^^T'^"    t"°e  or  to  produce  ar.j  document 
evidence.  then  and  there  in  his  actual  posses- 

sion or  power/ 
Ma  166.    Every  summons   to  a  person   to  give  evi- 
dence or  produce  a  document  shall 
SummonH  bow  served.        be  served  as  nearly  as  may  be  in 
manner  hereinbefore  prescribed  for 
♦S«  72,  &c        the  service  of   summons*  on  the  defendant ;  and  the  rules 
contained   in  chapter   VI.   as  to  proof  of  service   shall 
apply  in  the  case  of  all  summonses  served  under  this  sec- 
tion, {e) 

IVI.  167.     (154)  The  service  shall  in  all  cases  be  made 
a  sufficient  time  before  the  time 
^me  for  serving  sum-    gpedfied  in  the  summons  for  the 
attendance  of  the  person  summon- 
ed, to  allow  him  a  reasonable  time  for  preparation  and 
for  travelling  to  the  place  at  which  his  attendance  is 
required. 

IVI.  168.    (159)  If  the  serving  officer  certify  to  th^  Court 
that  the  summons  for  the  atten- 
of  Jw:S^!n^T'*'    dance  of  a  person  either  to  give  evi- 
dence  or  to  produce  a  document, 
cannot  be  served,  the  Court  shall  examine  the  serving-offi- 
cer on  oath  touching  the  non-service  :  ^   . 

and  upon  being  satisfied  that  such  evidence  or  produc- 
tion is  material,  and  that  the  person  for  whose  attendance 
the  summons  has  been  issued  is  absconding  or  keeping  out^ 
of  the  way  for  the  purpose  of  avoiding  the  service  of  the 
t Seep,  105.  Summons,  may^- (/*)  issue  a  proclamation  requiring  him  to 
attend  to  give  evidence,  or  produce  the  document  at  a  time 
and  place  to  be  named  therein ;  and  a  copy  of  such  procla- 
mation shall  be  affixed  on  the  outer  door  of  the  house  in 
which  he  ordinarily  resides. 

If  he  does  not  attend  at  the  time  and  place  named  in 
such  proclamation,  the  Court  may  in  its  discretion,  at  the 
instance  of  the  party  on  whose  application  the  summons 
was  issued,  make  an  order  for  the  attachment  of  the  pro- 
perty of  the  person  whose  attendance  is  required,  to  such 
amount  as  the  Court  thinks  fit,  not  exceeding  the  amount 
of  the  costs  of  attachment  and  of  the  fine  which  may  be 
imposed  under  section  170  : 
Provided  that  no  Court  of  Small  Causes  shall  make  an 
JS.  1«.  n.  c.       order  for  the  attachment  off  immoveable.prpperty. 
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\AM  persons  residing   within   six  miles   of 
the  Court  may  be    considered  as    able 
to  come  in  and  return  on  the  same  day, 
and  should  therefore  be  held  entitled  to 
one    day's    subdstence.    Those   residing 
from  6  to  12  miles  may  come  in  one  day 
and  return  the  next ;  they  should  there- 
fore draw  two  days*   subsistence,  and  so 
on  ;— an  extra  day  for  every  six  miles,  or, 
in  other  words,  every  witness  shall  receive 
a  day's  allowance  for  every  12  miles  or 
part  of  12  miles  he  has  to  traveL    Cen. 
Prov,) 
These  rates  will  be  allowed  not  only  for 
the  period  of  actual  attendance  but  for 
any  resonable  time  spent  in  the  jomney 
to  and  fro,  the  mode  of  conveyance  avail- 
able being  taken  into  consideration.   This 
remuneration  must  be  understood  to  be 
exclusive  of  bond  Ude  travelling  expenses. 
When  doubtful,  presiding  oflBcer  will  de- 
cide to  what  clads  witness  belongs. 
"When  witnesses  are  detained,  the  Judge  will 
determine  whether  they  are  justified  in 
remsining  at  the  place  where  the  Court 
mts,  or  in  returning  to  their  homes  for 
the  time  preceding  the  second  date   of 
hearing :  in  the  former  case,  they  will  be 
entitled  to  subsistence  for  every  day  they 
are  detained ;  in  the  latter,  they  will  be 
paid  a  second  time  for  the  journey  to  and 
firom  Courts 
It  must  not  be  forgotten  that  in  serving 
a  summons  the  subsistence  money  must 
be  forwiurdedwith  the  suminons ;  and  pre- 
siding officers   should  themselves  ques 
tion  the  witnesses  as  to  their  receipt  of  the 
money  forwarded.    If  this  is  not  carefully 
attended  to,comiption  is  certain  to  follow. 
The  subsistence  money  fixed  in  accord- 
ance with  paras.  1—5  shall,  with  the  ex- 
ception of  bond  fide  travelling  expenses, 
not  be  paid  to  any  person  summoned  as  a 
witness  who  is  a  Government  servant, 
(but  such  subsistence  money  shall  be  cre- 
dited to  Government,  and  paid  into  the 
Treasury.   Cen.  Prov.— Eq.) 
Officers  must  be  very  careful  to   consider 
the  procedure  now  enjoined  when  fixing 
dates  for  hearing  oases.    When  the  hear- 
ing is  for  the  settlement  of  issues,  it  vnll 
be  sufficient  to  give  the  defendant  fidr 
time  to  put  in  an  appearance,  but  when 
it  is  for  disposal  of  a  case  (and  almost  all 
ordinary  claims  for  money  debts  should  be 
for  disposal),  ample  time  must  be  given  to 
enable  aU  necessary  procedure  to  be  car- 
ried out.    Thus  the  summons  must  first 
be  served  on  the  defendant^  who  will  then 
have  to  come  into  Court  and  present  his 
application  for  summonses  to  be  served  on 
such  witnesses  as  he  may  wish  to  call 
through  the  Court.  These  summonses  have 
then  to  be  served*  and  time  must  be  al- 
lowed for  the  witness  to  attend.    It  fol- 


lows, then,  that  when,  on  plaint  being  filed, 
the  hearing  is  fixed  for  disposal  of  case,  it 
is  impossible,  however  near  the  parties  re- 
side, that  defendant  can  be  prepared  to  de- 
fend his  case  under  five  or  six  days.  This, 
then,  is  the  least  time  that  should  be  al- 
lowed. It  must  be  remembered  that  much 
less  inconvenience  is  inflicted  on  parties 
when  a  case  is  decided  at  one  day's  bearing 
a  week  or  ten  days  after  the  plaint  is  filed, 
than  there  is  when  the  case  is  partially 
heard  for  three  days  and  decided  on  the 
fourth.  Promptitude  is  desirable ;  but  it  is 
still  more  necessary  to  have  the  cose  before 
the  Court  as  seldom  as  possible.  It  will 
be  necenary,  espeoiaUy  at  first,  to  take 
great  pains  to  make  the  parties  understand 
that  on  the  day  fixed  they  mubt  have 
their  witnesses  in  attendance,  and  that, 
consequently,  they  must,  some  days  before- 
hand, apply  iforany  summonses  they  re- 
quire. In  MADRAS  at  least  eight  days 
between  posting  and  hearing  are  pi'e- 
scribed. 

In  Bombay  the  rules  are — 

1.  A  distinction  should  be  made  between 
particular  classes  of  persons ;  three 
(9)  annas  a  day  should  be  given  to  cultiva- 
tors, labourers,  and  sucn  like ;  six  (6) 
annas  a  day  should  be  given  to  artisans ; 
from  eight  (8)  annas  to  one  rupee  a 
day  should  be  given  to  shop-keepers,  mer- 
chants, and  such  like,  and  fifteen  miles 
should  be  reckoned  a  day's  journey,  and 
paid  for  as  such  at  the  above  rates. 

2.  Any  reasonable  travelling  expenses  should 
be  paid  in  excess  of  these  rates,  at  the 
discretion  of  the  Court  before  which  the 
witnesses  attend. 

8.  The  Judges,  in  ofibring  the  above  sugges- 
tions, do  not  wish  to  fetter  the  free  action 
left  to  each  Court  by  law,  but  simply  to 
tender  an  opinion  for  adoption  so  fu>  as 
it  may  commend  itself  to  the  District 
Judges,  a  0,  Bom.  H.  a  68e. 

(d)  The  Cen.  Prov.  (0.  0.  U.  10) 
prescribe    the  following  rules  for 
diet  money  sent  by  post : — 

(1)  Letters  transmitting  or  returning  nro- 
cesses  will  be  treated  as  "  On  Her  Ma- 
jesty's Service.'* 

(2)  Remittances  between  Courts  at  Trea- 
sury stations  on  account  of  the  travel- 
ling and  dther  expenses  of  witnesses  will 
be  made  by  '*  Bervice  Bemittance  Transfer 
Receipts.'^ 

(8)  Remittances  from  Badr'to  Tahsil  Courts 
of  the  same  district  will  be  made  by 
Tahsil  orders. 

(4)  Remittances  from  Tahsil  Courts  to 
Sadr  or  Tahsil  Courts  in  the  same  dis- 
trict will  be  made  by  similar  orders 
drawn  by  Tahsildars^ 
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M,  169.    (160)  If,  on  the  attachment  of  his  property. 
If  witness  appears,  afc-    ^^^^  feTson  appears  and  satisfies 
tachment  may  ^With-    ^^  ^Jourt  that  he  did  not  abscond 
drawn.  or  keep  out  of  the  way  to  avoid  ser- 

vice of  the  summons,  and  that  he 
had  not  notice  of  the  proclamation  in  time  to  attend  at  the 
time  and  place  named  therein,  the  Court  shall  direct  that 
the  property  be  released  from  attachment,  and  shall  make 
such  order  as  to  the  costs  of  the  attachment  as  it  thinks 
fit 

M.  170.     (160)  If  such  person  does  not  appear,  or,  ap- 

^ ,      .,   .,       ..,      pearing,  fails  to  satisfy  the  Court 

to^r"  ^  ^^  that  he  did  not  abscond  or  keep  out 
of  the  way  to  avoid  service  of  the 
summons,  and  that  he  had  not  notice  of  the  proclamation 
in  time  to  attend  at  the  time  and  place  named  therein,  the 
Court  may  impose  upon  him  such  fine  not  exceeding' five 
hundred  rupees  as  the  Court  thinks  fit,  having  regard  to 
his  condition  in  life  and  all  the  circumstances  of  the  case, 
and  may  order  the  property  attached,  or  any  part  thereof^ 
to  be  sold  for  the  purpose  of  satisfying  all  costs  incurred  in 
consequence  of  such  attachment,  together  with  the  amount 
of  the  said  fine,  if  any  : 

Provided  that,  if  the  person  whose  attendance  is  requir- 
ed pays  into  Court  the  costa  and  fine  as  aforesaid,  the  Court 
shall  order  the  property  to  be  released  from  attachment 
M.  171-    (166)  Subject  to  the  rules  of  this  Code  as  to 
^    _^         .  .^  attendance  and  appearance,  and  to 

J^^^^n1:*'JZ::;,    theprovi8ionsO»oftheIadianEvi. 
strangers  to  suit  dence  Act,  if  the  Court  at  any  time 

thinks  it  necessary  to  examine  any 
person  other  than  a  party  to  the  suit.,  and  not  named  as  a 
witness  by  a  party  to  the  suit,  the  Court  may,  of  its  own 
motion,  cause  such  person  to  be  summoned  as  a  witness  to 
g^ve  evidence,  or  to  produce  any  document  in  his  posses- 
sion, on  a  day  to  be  appointed,  and  liiay  examine  him  as  a 
witness  or  require  him  to  produce  such  document 

ML  172.  (167)  Subject  as  last  aforesaid,  whoever  is 
Persons  summoned  to  «'™^?»^  to  appear  and  give  evi. 
give  eyidence  must  attend.  ^®^^  ^^  *  ^^^^  ^^^  attend  at  the 
time  and  place  named  in  the  sum- 
mons for  that  purpose,  and  whoever  is  summoned  to  pro- 
duce a  document  must  either  attend  to  produce  it  or  cause 
it  to  be  produced  at  such  time  and  place. 

RRt  173.    No  person  so  summoned  and  attending  shall 

depart  (A)  unless  and  until  (n)  he  has 

When  they  may  depart      been  examined  or  has  produced  the 

document  and  the  Court  has  risen^ 

or  (4)  he  has  obtained  the  Courts  leave  to  depart. 
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(6)  Uemittances  ^from  Courts  at  the  head- 
quai-ters  of  one  district  to  a  Tahml  in 
auother  district  will  be  made  by  "  Ser- 
vice Remittance  Transfer  Receipt"  to  the 
Deputy  Commissioner  of  such  other  dis- 
trict, and  will  be  thence  transmitted  by 
Tahsil  order  to  the  Tahsil  Court  indicated. 

(6X  ^n^ittances  from  a  Tahsil  Court  in 
one  district  to  a  Tahsil  Court  in  another 
district  will  be  made  by  Tahsil  order  to 
the  Deputy  Commissioner  of  the  reipit- 
ting  district,  and  thence,  through  the  De- 
puty Commissioner  of  the  other  district, 
to  the  Tahsil  Court  indicated,  according 
to  process  (5). 

(7)  It  only  remains  to  add,  that  whenever, 
under  the  above  system,  a  circuitous 
channel  has  to  be  adopted  for  remit- 
tance of  the  expenses  of  a  witness  sum- 
moned from  another  jurisdiction,  then 
the  summons  also  should  be  forwarded 
through  the  same  channel,  in  order  that 
the  summons  and  remittance  may  reach 
the  Court  charged  with  the  service  at 
the  same  time. 

In  Bombay — 
The  practice  of  tendering  subdstence  money 
to  witnesses  in  postage  stamps  should  be 
diseoDtinued  wherever  it  has  hitherto  exist- 
ed All  sums  that  can  be  sent  by  money 
orders  should  be  sent  that  way,  at  the 
par^ft  expense.    CL  O,  Boin,  H,  C,  68g. 

(c)  Sec.  ^4S  provides  for  the  attach- 
ment of  the  property  of  persons 
who  reside  without  the  district 
within  wbieh  the  Court  is  sitnate. 

8«unmoDset  f  or  attendanoe  of  witnesses  are 
in  hiture  to  be  served  in  the  same  way 
as  on  a  defendant,  the  only  section  calling 
for  notice  is  that*  which  allows  service  to 
be  made  onany  adult  male  member  of  his 
fiunily  residing  with  him.  It  is  not  meant 
by  this  providon  that  service  on  a  person- 
al enemy  of  the  witness  would  be  suffici- 
ent service  on  the  witness  merely  because 
they  occupied  the  same  homesteiEtd.  The 
parties  must  be  honB,  fide  living  together 
n  commensality,  or  at  least  iu  the  same 
house;  eare  is  necessary  or  this  section  will 
be  taken  advantage  of  lor  purposes  of 
fraud.    (Panj,  a  O,,  L  6). 

SommoQsee  to  witnesses  nuty  be  signed  by 
the  ehief  ministerial  officer  of  the  Court, 
bot  the  words  "by  order  of  the  Court** 
should  always  precede  the  signature.  In 
fixing  the  time  for  the  attendanoe  of  a 
public  officer,  or  in  grasUog  the  indul- 
gence of  an  adjournment  for  that  purpose, 
fullest  consideration  must  be  given  for  the 
•xigendes  of  the  public  duty  of  the  officer 
oonoemed.    (Jf«^  C^  O.p,  7&) 

In  summoning  revenue  officers  of  any  des- 
cription, due  regard  should  be  had  to  the 
•  B.  78. 


inconvenience   the  public    service    may 
suffer  from  their  absence  from  their  du- 
ties.   Except  in  cases  of  peculiar  urgency, 
their  personal  attendance  as  witnesses  in 
a  civil  suit  ought  not  to  be  required,  and, 
when  summoned,  they  should  be  detained 
for  as  short  a  period  ae  possible,  and  their 
attendance  dispensed  with  whenever  it  can 
be  by  consent  of  the  parties. 
Public  servautsf  should  iuAnriably  be  sum- 
moned through  the  heads  ot  their  depart- 
ments. If  the  public  servant  be  a  village 
officer,  the  summons  should  be  served  on 
him  direct,  and  a  duplicate  sent  to  the 
mamlatdar  under  whom  he  is  serving,  for 
information,  time  being  aHowedyif  possible 
to  make  official  arrangements  for  perform- 
ing the  duties  of  that  officer  at  the  village. 
(Bom,  II.  a  a  O.p.B.) 
(f)  The    Judge  is    bound  to  show 
that  he    exercised  a    reasonable 
discretion.    Puran  Chundar  Qhose 
V.  Qopifiath  Singh,  8.  W.  JB.,  VIII 
505. 
The  Court  ought  not  to  refuse  an 
application  for  attachment  unless 
it  sees  that  applicant  has  aided  in 
or  connived  at  absconding  of  wit- 
ness, or  placed  himself  in  a  position 
where  it  would  be  inequitable  to 
grant  it.    haja  Singh  v.  Lata  BaU 
govindLal^S.  W.B.,  II  26. 
Note  the  word  material.     This  will 
not  cover  a  case  where  a  summons 
has  been  carelessly  served. 
(^)  Thus,  third  persons  whose  opini- 
ons would  not  be  relevant  (sees. 
45 --51),  witnesses  to  prove  con- 
duct imputed  (sec  62),  witnesses 
whofie  evidence  would  only  be  se- 
condary   (where  such  evidence  ia 
barred,  sec.  63),  witnesses  to  ex- 
plain documents,  or  testify  to  their 
terms,  &c.   (when    such  evidence 
is  inadmissible,    sees.   92,    &c.), 
Judges  and  Magistrates,  as  wit- 
nesses to  their  conduct  in  Court 
(sec.  121),  should  not  be  called 
upon  to  give  evidence.     Commu- 
nications during  marriage    (sec. 
122),  evidence  as  to  certain  affairs 
of  State  (sec.  123),  official  commu- 
nications (sec    124),  information 
as  to  commission  of  offences  (sec. 
12o),  professional  communications 
with  legaladvisers  (sees,  126-129), 
14  t  S.  422. 
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M.  174.    (168)  If  any  person  on  whom  a  summons  to 
•Si.  164, 166.  give*  evidence  or  produce  a  docii- 

tcnZcT''''^       ''''"■''*"    "^.^°*  ^"^  b^e^  served  fails  to  comply 

with  the  summons,  or  if  any  person 

so  summoned  and  attending  departs  in  contravention  of 

tS.  648,  section  173,  the  Court  may  order  him  to  bef  arrested(i)  and 

brought  before  the  Court : 

Provided  that  no  such  order  shall  be  made  when  the 
Court  has  reason  to  believe  that  the  person  so  failing  had  a 
lawful  excuse  for  such  failure.O) 

When  any  person  so  brought  before  the  Court  fails  to 
satisfy  it  that  he  had  a  lawful  excuse  for  not  complying 
with  the  summons,  the  Court  may  sentence  him  to  a  fine  not 
exceeding  five  hundred  rupees.(A) 

Eicplariaiian. — Non-payment  or  non-tender  of  a  sum 
sufficient  to  defray  the  expenses  mentioned  in  section  160 
shall  be  deemed  a  lawful  excuse  within  the  meaning  of  this 
section. 

If  any  person  so  apprehended  and  brought  before  the 
Consequences  of  refusal  to    Court  Cannot,  owing  to  the  absence 
give  evidence  or  produce     of  the  parties  or  any  of  them,  give 
documents.  ^q  evidence  or  produce  the  docu- 

ment which  he  has  been  summoned  to  give  or  produce,  the 
Court  may  require  him  to  give  reasonable  bail  or  other 
security  for  his  appearance  at  such  time  and  place  as  it 
thinks  fit,  and  on  such  bail  or  security  being  given,  may 
release  him. 

m,  175.     (168)  If  any  person  so  failing  to  comply  with 
a  summons  absconds  or  keeps  out 

apprehended  and  brought  before 
the  Court,  the  provisions  of  sections  168,  169,  and  170 
shall,  mvtatis  mutandis,  apply. 

M,  176.     (175)  No  one  shall  be  bound  to  attend  (7)  in  per- 
Peraon  summoned  to  at-    SOU  togive  evidence  or  to  be  examin- 
tend in  person  if  so  required^     ed  in  Court  unless  he  resides — 

(a)  within  the  local  limits  of  its  ordinary  original  juris- 
diction, or 

{h)  without  such  limits  and  at  a  place  less  than  fifty  or 
(where  there  is  railway  communication  for  five-sixths  of 
the  distance  between  the  place  where  he  resides  and  the 
place  where  the  Court  is  situate)  two  hundred  miles  distant 
from  the  Court-house. 

M.  177.     (170)  If  any  party  to  a  suit  present  in  Court 
refuses,  without  lawful  excuse,  when 
p.S°^vrv?ie^c^fh^'    ^q^i-^^d  by  the  Court,  to  give  evi- 
caUed  on  by  the  Court.  dence,  or  to  produce  any  document , 

then  and  there  in  his  actual  posses- 
sion or  power,  the  Court  may  in  its(m)  discretion  either  pas3 
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title  deeds  of  persons,  &c.,  not 
parties  to  suits  (sec.  130),  docu- 
ments which  another  person  hav- 
ing in  his  possession  would  be  en- 
titled to  refuse  to  produce  ;  all 
these  ought  not  to  be  sent  for  bj 
a  Court. 

(h)  The  Bombay  High  Court  direct 
that  the  order  prescribed  for  re- 
maining in  attendance  should  be 
given  the  witness.  Taking  into 
consideration  the  loss  and  hardship 
occasioned  by  the  refusal  of  Civil 
Courts  to  issue  second  summonses 
to  witnesses  who  have  attended,  and 
whose  evidence  has  not  been  taken, 
they  dii-ect  that  a  witness  may  be 
summoned  a  second  time.  When 
an  action  shall  have  been  post- 
poned (1)  by  the  sole  act  of  the 
Court  itself,  (2)  from  an  event 
over  the  happening  of  which  a 
party  has  no  control,  the  proce- 
dure enjoined  in  section  156 
should  be  carefully  followed. 

(t)  In  the  absence  of  a  special  ap- 
plication, ^  is  optional  with  the 
Court  to  issue  process.  J.  C.  Cen. 
Pro.  Jingia  8adand  v.  Bankat 
Krishna. 

(J)  A  Court  should  be  satisfied  that 
thedefault  is  one  without  lawful 
excuse  before  issuing  a  war- 
rant of  arrest ;  but  it  is  not  neces- 
sary to  institute  a  formal  investi- 
gation for  this  purpose  and  come 
to  a  determination  on  evidence  ad- 
duced. F  any  ana  Clmtti  v.  Qovinda 
Gounda,  Mad  H,  0.  B.,  IV.  104 

To  render  a  person  liable  to  the 
penalties  of  this  section,  due  ser- 
vice of  notice  must  be  proved. 
Gurudas  Eai  v.  Gridhar  &»,  (iS. 
TP.B,XJ.110.) 

(Jc)  Civil  Courts  are  forbidden  from 
calling  Bpon  Revenue  Courts  to 
realize  their  fines.  N.-W,  P.  0.  0. 
11  of  1876. 

(I)  All  witnesses  oheying  a  summons 
are  protected  from  arrest  etmdo 
morando  et  redeundo,  sec.  642. 

Certain  persons  are  exempt  from  at« 
tendance,  see  socst  640,  641. 


(m>)  This  is  a  discretion  which  ahost 
of  ralings  show  should  be  very 
sparingly  used,  and  only  where 
there  is  contumacious  refusal  to 
give  evidence  as  to  material  facts 
in  a  case. 

It  is  not  confined  to  cases  where  a 
party  cannot  prove  his  case  with- 
out the  evidence  of  his  opponent, 
or  where  any  material  fact  to  be 
proved  is  solely  and  exclusivel7 
within  such  opponent's  knowledge 
(B.  L.  K,  IX.  215  KasinaihShaha 
V.  Dwarkanath  Sirkar). 

Although  the  law  provides  most  ne- 
cessary and  proper  precautions  to 
protect  parties  from  being  sum- 
moned wantonly  and  for  purely 
vexatious  purposes,  the  Courts 
have  full  discretion  in  a  matter  of 
this  kind  to  decide  whether  or  no 
the  parties  are  making  use  of  that 
pro  tec  don  which  the  law  a  fiords 
them  for  the  purpose  of  evading 
the  g^iving  of  evidence  which 
might  be  fatal  to  their  case;  in  the 
latter  view,  any  Court  is  perfectly 
justified  in  using  the  absence  of 
the  party  most  strongly  against 
him.  Bonmnalee  Cham  My  tee  v. 
aheihh  Ea^zuddin,  B.  L.  K.  Xlll. 
24.7. 
The  Court  may  sign  a  decree  in  such 
party's  favour  if  there  be  enough 
evidence  without  him,  Bishonaih 
Mojumdar  v.  Khettur  Chunder  Sen. 
Marsh  467 ;  but  a  claim  barred  on 
the  face  of  it  cannot  be  decreed 
under  this  section.  Girdhari  Singh 
V.  Kalka  Sukal. 

An  appeal  lies  from  orders  under  this 
section,  sec.  588,  but  the  High 
Court  will  not  interfere  on  appeal 
with  a  decree  of  a  lower  Court  dis- 
missing a  plaintifi^s  suit  under 
this  section.  Jeshto  Bamji  Sheet  v« 
Awaber,  M.  H.  C,  B.  III.  299. 

The  Court  should  only  deal  with  a 
case  under  this  section  as  against 
ond  of  several  defendants  who 
does  not  appear.  Prosuno  Kumar 
Shahay.  Guru  Parshad  Bat,  3. 
TF.B.,J.25. 
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a  decree  against  him,  or  make  such  other  order  in  relation 

to  the  suit  as  the  Court  thinks  fit 

NL  178.    Whenever  any  party  to  a  suit  is  required  to 
^  _        ^      .  give  evidence  or  to  produce  a  docu- 

.p5?"  JL^e.:L™e^    «»?"t.  the  rules  as  to  witnesses  con- 
tamed  m  this  Code  shall  apply  to 

him  so  far  as  they  are  applicable. 

CHAPTER  XV. 

Of  the  Heabing  of  the  Suit  and  Examination  of 
Witnesses. 

M,  179.     On  the  day  fixed  for  the  hearing  of  the  suit, 

or  on  any  other  day  to  which  the 

•Ch,X.III.  tion^evMen"^  by'pa^y    hearing  IS*  adjourned,  the  party 

haying  li^t  to  begin.  having  the  nght  to  be&^  shall  state 

tActl.  1872,  his  case  and  produce  hist  evidence 

S.  ••         in  support  of  the  issues  which  he  is  bound  to  prove. 

Explanation. — The  plaintiff  has  the  right  to  b^n  unless 

^  ,  .  *        ,        where  the  defendant  admits  the 

^uleiM  to  nght  to  be.     ^^^^  ^jj^^^  y^^  ^j^^  plaintiff  and 

contends  that  either  in  point  of  law 
or  on  some  additional  facts  alleged  by  the  defendant  the 
plaintiff  is  not  entitled  to  any  part  of  the  relief  which  be 
seeks,  in  which  case  the  defendant  has  the  right  to  begin. 

^^^^J:.^^^'fZr    then  State  his  case  and  produce  his 
party.  evidence  (if  any). 

Reply  by  party  begin-  The  party  beginning  is  then  en- 
ding- titled  to  reply. 
t  S.  146.  Where  there  are  severalj  issues,  tbe§  (a)  burden  of  proving 
some  of  which  lies  on  the  other  party,  the  party  beginning 
may,  at  bis  option,  either  produce  his  evidence  on  those  issues 
or  reserve  it  by  way  of  answer  to  the  evidence  produced 
by  the  other  party.  In  the  latter  case  the  party  beginning 
may  produce  evidence  on  those  issues  after  the  other  party 
has  produced  all  his  evidence,  and  the  other  party  may 
then  reply  specially  on  the  evidence  so  produced  by  the 
party  beginning ;  but  the  party  beginning  will  then  be 
entitled  to  reply  generally  on  the  whole  case. 

M.  181.     (172)  The  evidence  of  the  witnesses  in  attend- 

_.  ,  ance  shall  be  taken  orally  in  open 

e^^':^:'c:^Z  '"°^-    court  m  the  presence  and  under 

the  personal  direction  and  supenn- 

§See  p.  111.       tendence  of  the  Judge.§(i) 

182.     (172)  In   cases  in  which  an  appeal   is  allowed, 

_         .,         ,  ,    ,       the  evidence  of  each  witness  shall 

t-SrmtpJ:2:Metli3r     be  takendownm  writing  m  the  l«.- 

guage  of  the  Courtg  (c)  by  or  m  the 
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CHAPTER  XV. 

Sc^e  enim  aceidit^  ut  licet  ipsa  peraecuiio  qua  actor  emperitur  justa  nit^  iamen 
iniqiia  sU  adversus  eum  cumqud  agitwr. 

Thk  procedure  here  laid  down  follows  closely  the  Roman  law  procedure  prevalent  in 
JuBtiman's  time.  The  right  to  begin  a  suit  hes  with  the  plaintiff:  he  states  his  case  and 
adduces  all  the  eridence  he  has  in  support  of  issues  he  is  bound  to  prove.  The  defendant 
follows  with  his  evidence,  and  the  party  beginning  has  a  right  to  replj.  To  this  rule 
there  are  exceptions  : — 

(t)  Where  the  defendant  admits  the  facts  alleged  by  plaintiff',  but  contends  that,  owing 
to  law  or  additional  fiicts  alleged  by  him,  the  plaintiff  is  not  entitled  to  any  part  of  his 
remedy.  In  such  case,  the  defendant  begins,  plaintiff  answers,  and  defendant  has  the 
right  to  reply. 

(U)  Where  in  some  of  several  issues  burden  of  proof  rests  on  A.,  the  party  beginning, 
(be  he  plaintiff  or  defendant),  and  in  the  remainder  with  B.,  his  adversary.  A.  may  elect  to 
begin  only  with  issues  he  is  bound  to  prove.  B.  will  answer  witk  all  his  evidence.  A 
will  reply  with  evidence  on  issues,  in  which  the  burden  of  proof  rested  on  B.  B.  will 
answer  specially  on  this  evidence,  and  A.  will  reply  generally  on  the  whole  case.  Witnessea 
•re  to  be  examined  in  open  Court,  and  their  evidence  recorded  in  the  language  of  the  Courts 
or  in  English  when  the  parties  who  appear  personally,  and  the  pleaiders  of  those  who 
appear  by  pleader,  agree  to  its  being  so  recorded.  In  non-appealable  cases  a  memoran- 
dum taken  by  the  Judge  with  his  own  hand  will  be  sufficient.  Particular  questions  and 
answers  may  be  recorded  when  the  Court  is  applied  to,  or  of  itself  think  necessary.  Ques- 
iioDB  objected  to  must  be  recorded  (if  the  Judge  allows  them  to  be  put),  with  the  answers, 
the  objection  ui^ged,  and  the  decision  of  the  Court  thereon.  Demeanour  of  witnesses  may  be 
noted.  A  successor  can  proceed  with  a  case  on  evidence  recorded  by  his  predecessor, 
removed  before  the  conclusion  of  the  suit.  A  witness  about  to  leave  may  be  examined  at 
once ;  but  if  there  is  opportunity^  notice  should  he  given  to  the  other  side.  Witnesses  who  have 
been  examined  and  have  not  left  can  be  recalled  at  any  moment,  and  examined  by  the 
Court 

To  guard  against  the  numerous  irregularities  that  were  brought  to  their  notice,  the 
Calcutta  High  Court  have  issued  the  following  rules  for  the  examination  of  witnesses  :«> 

(1)  Every  witness  shall  be  examined  viva  voce  in  open  Court,  in  the  presence  of  the 
Judge. 

(2)  A  Judge  diaU  not  be  engaged  in  any  other  business  whilst  the  exao^ation  of  a 
witness  is  goin^  on,  or  whilst  any  documentuy  evidence  is  being  read. 

(8)  If,  whilst  the  examination  of  a  witness  is  going  on,  the  Judge  be  compelled  to 
attend  to  any  other  business,  the  examination  of  the  witness  shall  stop  as  long  as  such 
other  business  is  being  attended  to. 

(4)  The  examination  of  a  witness  shall  not  be  interrupted  for  the  purpose  of  ena- 
bling the  Judge  to  attend  to  other  business,  imless  such  business  be  of  an  ui^ent  nature. 

(5)  If  the  evidence  be  not  taken  down  by  the  Judge,  he  shall  make  a  memorandnm 
in  his  own  handwriting  of  the  substance  of  what  each  witness  deposes.  Such  memo- 
randum shall  be  written  legibly  in  the  vernacular  language  of  the  Judge,  or  in  English, 
at  the  option  of  the  Judge,  if  he  is  sufficiently  acquainted  with  that  languaf^e ;  and  it  shall 
be  signed  by  the  Judge,  and  dated,  and  shall  form  part  of  the  record,  and  be  alwaya 
sent  op  with  the  record  to  the  appellate  Court  in  the  event  of  an  appeal. 

(6)  Pressure  of  business  will  form  no  excuse  for  not  making  the  memorandum ; 
physical  inability  (the  nature  of  which  shall  be  recorded)  wiU  alone  be  admitted  as  an 
excuse. 

(7)  It  shall  be  the  duty  of  every  appellate  Court  subordinate  to  the  High  Court  to 
examme  the  memorandum  of  the  evidence  made  by  the  Judge  of  the  Court  of  first 
instance,  and  to  report  to  the  High  Court  in  eveiy  case  in  which,  upon  the  hearing  of  a 
regular  appeal,  it  shall  appear  that  the  above  rules  have  not  been  strictly  and  properly 
attended  to. 

(8)  The  memorandom  made  by  the  Judge  of  the  Court  of  first  instance  shall  in  all 
cases  form  part  of  the  documents  to  be  sent  up  to  the  High  Court  on  special,  as  well  as 
on  i^gular  appeals.— p.  41.  U.  C.  0.  C.  H.  C. 

It  wUl  be  the  duty  of  the  Judge  to  ascertain,  by  a  few  questions  put  to  each  witness  at 
the  proper  time,  whether  he  is  speaking  of  natters  within  his  own  knowledge,  or  merely  of 
those  which  he  has  heard  from  others;  and  if  the  former,  what  are  his  means  of  knowledge. 

If  any  doubt  exiat  as  to  the  admissibility  tn  any  particular  case  of  hearsay  evidence,  the 
answers  will  be  recorded ;  and  in  cases  in  which  it  shall  appear  to  the  Judge  that  it  is  clearly 
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presence  and  under  the  personal  direction  and  superinten- 
ds. 2.  dence  of  the*  Judge,  not  ordinarily  in  the  form  of  question 
and  answer,  but  in  that  of  a  narrative,  and,  when  complet- 
ed, shall  be  read  over  in  the  presence  of  the  Judge  and  of 
the  witness,  and  also  in  the  presence  of  the  parties  or  their 
pleaders,  and  the  Judge  shall,  if  necessary,  correct  the  same 
and  shall  sign  it. 

183.  (172)  If  the  evidence  is  taken  down  under  section 
When  witness    may  re-     1^2  in  a  language   different   from 

quire  his  deposition  to  bo  that  in  which  it  was  given,  and  the 
interpreted.  witness   does   not  understand    the 

language  in  which  it  is  taken  down,  the  evidence  as  taken 
down  in  writing  shall  be  interpreted  to  him  in  the  language 
in  which  it  was  given.(c?) 

184.  (172)  In  cases  in  which  the  evidence  is  not  taken 
Memorandum  when  evi-     down  in  writing  by  the  Judge,  he 

dence  is  not  taken  down  shall  be  bound,  as  the  examination 
by  Judge.  ^  g^^^jj  ^jtness  proceeds,  to   make 

a  memorandum  of  the  substance  of  what  each  witness 
deposes,  and  such  memorandum  shall  be  written  and 
signed  by  the  Judge  with  his  own  hand,  and  shall  form 
part  of  the  record. 

185.  ( 172)  Where  English  is  not  the  language  of  the 
,^        .^  ,       Court,  but  all  the  parties  to  the 

tZ^^in^r  '^^  ««i*  ^bo  appear  in  person,  and  the 
pleaders  of  such  as  appear  by  plead- 
ers, do  not  object  to  have  such  evidence  us  is  given  in 
English  taken  down  in  English,  the  Judge  may  so  take 
it  down  with  his  own  hand. 

186.  (172)  The  Court  may  of  it  own  motion  or  on  the 
Any  particular  question     application  of  any  party  or  his  plead- 

and  answer  may  be  taken  er  take  down,  or  cause  to  be  taken 
^^^^'  down,  any  particular  question  and 

answer,  or  any  objection  to  any  question,  if  there  appear 
any  special  reason  for  so  doing. 

J  87.     (172)  If  any  question  put  to  a  witness  be  objected 

Question  objected  to.  *?  ^^.^P^^^^  ^^    ^L'   P^^^^^'i  ^?^ 

the  Court  allows  the  same  to  be 

put,  the  Judge  shall  take  down  the  question,  the  answer, 
the  objection,  and  the  name  of  the  person  making  it,  toge- 
ther with  the  decision  of  the  Court  thereon. 

188.     (172)  The  Court  may  record  such  remarks  as  it 
thinks  material  respecting  the  de- 
Remarks  on  demeanour    meanour  of  any  witness  while  under 
of  witness.  •      .  • 

examination. 

M,  189.     (172)  In  cases  in  which  an  appeal  is  not  allow- 
ed, it  shall  not  be  necessary  to  take 
^^Memorandum    ^^^^    down  the  evidence  of  the  witnesses 
^nce      in    unappcaia  e    .^  writing  at  length ;  but  the  Judge 
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not  admissible,  the  evidence  will  be  rejected,  and  need  not  be  recorded.  But,  if  requested 
by  either  party  or  his  pleader,  the  Judge  shall  make  a  note  Ihat  the  evidence,  stating  the 
nature  of  it,  was  tendered  by  the  plaintiff  or  defendant  as  the  case  may  be,  and  that  it 
was  rejected,  together  with  the  reason  for  rejecting  it.  The  Judge  is  expected  to  give 
his  sole  and  undivided  attention  to  the  evidence  as  it  proceeds,  nnd  to  discriminate  between 
that  which  is  relevant  and  legally  admissible  and  that  which  is  not,  and  to  record  such 
remarks  respecting  the  demeanour'  of  each  witness  while  under  examination  as  may  be 
material. 

If  the  Judge  entertain  a  doubt  as  to  the  admissibility  of  the  evidence,  the  safer  course 
will  be  to  admit  it,  if  not  objected  to  by  the  opposite  party'or  his  pleadf»r ;  and  if  objected  to, 
to  take  down  the  question  and  answer,  and  also  the  objection  and  the  nnme  of  the  party 
inaking  it,  as  required  by  section  172.  The  Judge  will  be  held  responsible  for  the  manner 
in  which  the  evidence  is  recorded,  and  for  testing  the  evidence  of  the  wituesseS  and  ascer- 
taining their  means  of  knowledge,  and  recording  whether  they  are  speaking  from  their  own 
knowledge  or  merely  from  hearsay  or  report.  Another  matter  which  has  attracted  the 
attention  of  the  Courts  is  the  manner  in  which  cases  are  tried* 

As  a  general  rule,  when  once  the  examination  of  witnesses  has  commenced,  the  trial  should 
be  proceeded  with  until  all  the  witnesses  on  both  feldes  have  been  examined,  those  of  the 
pvty  upon  whom  onus  of  proof  lies,  being  examined  first,  and  then  those  of  the  opposite  gar- 
ty.  No  fresh  case  should  be  taken  up  intermediately.  Cases  will  doubtless  occur  in  which, 
from  the  absence  of  an  important  witness  or  witnesset*,  or  other  sufficient  cause,  it  may  be 
necessary  to  postpone  the  hearing  before  all  the  evidence  has  been  recorded.  In  such 
eases  the  evidence  of  all  the  witnesses  in  attendance  should  be  taken,  and  the  witnesses  should 
not  be  detained  or  required  to  attend  a^n  unless  for  some  special  reason. 

The  Court  hns  reason  to  believe  that  some  of  the  Judges  do  not  attend  punctually  at 
the  hour  appointed  for  the  sitting  of  the  Court.  It  should  be  borne  in  miud  that,  indepen- 
dently of  £dl  other  considerations,  such  a  practice  must  necessarily  cause  great  inconvenience 
ftod  delav  to  suitors  and  witnesses,  and  that  it  is  unreasonable  that  many  should  be  kept 
waiting  for  the  convenience  of  one. 

The  Court  wishes  it  to  be  understood  that  the  character  and  merits  of  a  Judge  do  not 
depend  so  much  upon  the  number  of  suits  which  he  decides,  as*  upon  the  soundness  and 
accuracy  of  his  decisions ;  and  the  Judges  of  every  grade  may  rest  assured  that,  in  reviewing 
their  monthly  returns,  due  allowance  will  be  made  by  this  Court  for  the  time  necess%rily 
occupied  in  the  proper  and  effectual  discharge  of  their  duties,  and  in  carrying  out  strictly 
the  requirements  of  the  Code  of  Civil  Procedure.  (C.  O.  1S63,  No.  31,  October  18th).  See 
further,  Appendix  "Trial,"  pp.43,.45.  U,  C.  O.  C,  H,  C. 

In  fixing  dates  for  heariug  of  cases,  officers  in  the  Cen,  Prov.  (C.  0  , 1.  174)  must  duly 
consider  their  plans  as  to  being  in  camp,  and  fix  dates  when  they  will  be  in  the  sudder 
station,  except  when  they  are  going  into  the  neighbourhood  where  the  parties  reside. 
In  such  case  the  place  of  hearing  should  be  distinctly  entered  in  the  order  fixins  the  date. 

Undne  haste  and  discouragement  of  smtors  to  obtain  a  clear  file  at  the  end  of  the  year 
condemned,     (ib,  189). 


(a)  The  general  rule  is,  tbat  he 
who  desires  any  Court  to  give 
jndgraent  as  to  any  legal  right  or 
liability  dependent  on  the  exist- 
ence of  facts,  mast  prove  that 
those  facts  exist,  and  the  harden 
of  proof  in  any  suit  lies  on  that 
person  who  would  fail  if  no  evi- 
dence at  all  ivere  given  on  any  side. 
See  Act  I,  1872,  sees.  101—111. 

(ft)  If  the  evidence  be  not  properly 
taken,  the  case  should  be  re- 
manded. Musst.  Faslunnissa  v. 
Mohan  Lal^N.'W.R,  1862,  180. 

To  prevent  remands  by  the  appellate 
Court,  the  party  or  his  vakil 
should  always  be  required  to  en- 


dorse on  his  original  application 
for  witnesses  the  names  of  those 
witnesses  he  does  not  wish  to  ex- 
amine. Bom.  H  0.  C.  0.  5. 

To  note  that  one  witness  deposed  as 
another  did,  or  to  record  ditto 
ditto,  does  not  fulfil  the  "law," 
N.-W.  P.  C.  O.  II.  14. 

Sec.  172  of  the  old  Code  was  in 
Oudh  and  Cen.  Prov.  introduced 
subject  to  the  following  proviso:— 

*'An  intelligible  note  of  the  essential  poiuta 
of  the  evidence  of  each  witness  is  to  be 
taken  at  the  time  and  in  the  course  of 
oral  examination  by  the  officer  who  tries 
the  case,  in  his'own  language.  The  notes 
must  be  legible,  complete,  and  properly 
anranged,  must  attest  the  presence  of  the 
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BS  the  examination  of  each  witness  proceeds,  shall  make  a 
memorandum  of  the  substance  of  what  he  deposes,  and 
such  written  memorandum  shall  be  signed  by  the  Judge 
with  his  own  hand,  and  shall  form  part  of  the  record. 

ML  190.   (172)  If  the  Judge  be  rendered  unable  to  make 
Judge  unable  to  make    ^  memorandum  as  above   required 
tuch  memoraDdum  to  re-    by  this  chapter,  he  shall  cause  the 
cord  reason  of  his  inabi-    reason  of  such  inability  to  be  re- 
*^*  corded^  and  shall  cause  the  memo- 

randum to  be  made  in  writing  from  his  dictation  in  open 
Court. 

Every  memorandum  so  made  shall  form  part  of  the 
record. 

im,  191.  Where  the  Judge  taking  down  any  evidence. 
Power  to  deal  with  evi-    ^^  ^.^^sin^  anv  memorandum  to  be 

deuce  taken  down  by  Judge      made  Unner  this  Chapter,   dies   or  13 

removed  before  conclusion  removed  from  the  Court  before  the 
^^  *^*'  conclusion  of  the  suit,  his  successor 

may,  if  he  thinks  fit,  deal  with  such  evidence  or  memoran- 
dum as  if  he  himself  had  taken  it  down  or  caused  it  to  be 
made. 

M.  192.     (173)  If  a  witness  be  about  to  leave  the  juris- 
diction of  the  Court,  or  if  other  suflS- 

nl^ZiiLtr^'  "*■  «e°t  ca"8«  be  shown  to  the  satia- 
faction  of  the  Court  why  his  evi- 
dence should  be  taken  immediately,  the  Court  may,  upon 
the  application  of  either  party  or  of  the  witness,  at  any 
time  after  the  institution  of  the  suit,  take  the  evidence  of 
such  witness  in  manner  herein  before  provided. 

Where  such  evidence  is  not  taken  forthwith  and  in  the 
presence  of  the  parties,  such  notice  as  the  Court  thinks 
sufficient  of  the  day  fixed  for  the  examination  shall  be 
given  to  the  parties. 

The  evidence  so  taken  shall  be  read  over  to  the  witness, 
and,  if  he  admits  it  to  be  correct,  shall  be  signed  by  him, 
and  may  then  be  read  at  any  hearing  of  the  suit. 

ML  193.  The  Court  may,  at  any  stage  of  the  suit,  recall 
Court  n     A    ^^^  witness  who  has  been  examined 

eiamine  ^dtoeal  *°  ^^^  ^^^^  ^^  ^^^  departed,  in  accord- 
ance with  section  171,  and  may 
(subject(tf)  to  the  provisions  of  the  Indian  Evidence  Act) 
put  such  questions  to  him  as  the  Court  thinks  fit.(/) 
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witness  at  the  time,  and  mark  every 
postponement  and  change  of  time  and 
•oene,Bothat  their  Ixmd  f/djo  character 
maj  be  apparent.  Bveiy  essential  point 
most  be  noted,  but  mere  surplusage  may 
be  omitted.  These  notes  shall  be  filed 
.  and  shall  form  part  of  the  record  of  the 
case.  Provided  that  in  cases  tried  bj  a 
European  officer  who  has  not  passed  th» 
exammation  in  the  Native  liinguaj^ 
prescribed  for  Assistant  Commissioners 
exercising  special  powers,  the  evidence 
of  witnesses  shall  also  be  recorded  at 
length  in  their  own  language.  When 
completed  (the  note  of  the  evidence)  shall 
be  rsad  over  in  the  presence  of  the  Judge 
and  of  the  witness,  and  also  in  the  pres- 
ence of  the  parties  to  the  suit,  or  their 
pleaders,  or  such  of  them  as  are  in  atten- 
dance, and  shall,  if  necessary,  be  correct- 
ed, and  shall  be  signed  by  the  Judge." 

(o)  See  note  (&)  page  45. 
Li  Behar  petitions  are  to  be  in  Nagri 
as  well  as  Urda.     Z7.  0.  0.  0.  S. 
a  86. 
((Q    Sees.  182,  183.  184,    185   do 
not  apply  to  a  High  Coart  in  the 
exercise  of  its  original  civil  juris- 
diction. 
(#)    Sec.  165  of  the  Indian  Endence 
Act  is  a  most  important  one,  and 
contains    the    provisions    herein 
allnded  to. 
(/)  The  practice  of  adjonming  a  case  for  arga- 
ment  after  all  the  evidence  has  been  given 
should,  as  a  role,  not  be  allowed,  except 
^en  reasonably  necessary  for  a  reply 
on  the  whole  case  by  the  party  entitled 
to  soch  reply,  or  for  argument  on  a  ques- 
tion   of  *  law   which  may  have   arisen 
during  the  trial,  and  may  have  been,  for- 
cofnvenience  sake,  reserved  for  argument 
until  after  the  taking  of  the  evidence. 
When  the  trial  is  over,  the  judicial  officer 
should  proceed  act  once,  or  as  soon  as 
possible,    to  the  consideration    of  his 
judgments 
It  is^Bssentially  necessary  that  he  should  do 
80  while  the  demeanour  of  the  witnesses 
and  thdr  individual  characteristics  are 
fresh  in  his  memoiy.    He  should  bear  in 
mind  that  he  has  to  arrive  at  a  conscien- 
tious conclusion  as  to  the  true  form  of 
those  facts  of  the  case  about  which  the 
parties  are  not  agreed,  and  that  the  onl  v 
means  to  this  end  is  afforded  by  the  testi- 
mony of  witnesses.  Docoments,  gener^y 
q>eaking,  are  only  valuable  as  being  the 
utterances  at,  or  representations  made  by, 
those  who  signed  them,  or  gave  them,  or 
assented  to  wem  ;tand  they  depend  for 
Uieir  vahie  upon  the  dxcnmstances  under 


which  the  persons  to  be  affected  by  their 
production  became  parties  to  or  concern- 
ed with  them.  All  this  can  only  be  made 
known  by  oral  testimony. 

Many  documents,  too,  such  as  account-books, 
jamabandi  papers,  khasras,and  so  on,  are 
at  the  best  contemporaneous  memoranda 
of  the  transactions  which  are  entered  in 
them,  and  have  no  force  in  favor  of  the 
party  on  whose  side  the/  are  made,  ex- 
cept so  far  as  they  corroborate  the  direct 
testimony  of  witnesses  to  the  transaction, 
as  for  instance,  of  the  cashier  to  the  pay- 
ment or  receipt  of  the  money  items  in  the 
account;  of  the  gomashta  to  the  collec- 
tions actually  made  by  him  according  to 
the  jamabandi,  &c.  Also,  in  the  relations 
between  the  disputing  parties,  the  facta 
which  constitute  the  immediate  cause  of 
action,  i.0.  the  occurrences  which  entitle 
and  oblige  the  plaintiff  to  bring  his  suity 
and  those  which  immediately  preceded 
them  in  the  order  of  time,  is  usually  to 
be  found  the  clue  to,  and  the  best  test  of^ 
the  merits  of  the  dispute.  These  can 
seldom  be  obtained  otherwise  than  from 
the  mouths  of  witnesses.  It  is  therefore 
the  duty  of  the  judicial  officer  through- 
out the  trial  to  keep  a  scrutinizing  and 
attentive  eye  upon  each  witness  as  he  is 
being  examined ;  and  above  all,  to  con- 
stantly remember  that  his  business  is  to 
get  at  the  facts  through  the  witnesses.  If 
e  deliberately  and  intelligently  directs 
his  attention  to  this  object,  he  will  almost 
certainly  succeed;  and  the  principal  facta 
being  ascertained,  the  right  judgment  i« 
very  rarely  matter  of  doubt. 

A  note  of  all  orders  made  by  the  Court  re- 
lative to  change  of  parties,  or  bearing 
upon  the  course  of  the  hearing  of  the  suit, 
and  a  note  of  all  material  facts  and  occur- 
rences which  may  have  happened  during 
the  hearing  of  the  suit,  must  be  carefully 
leoorded  from  time  to  time,  and  appended 
to  the  record.  U.  C.  0.  C.  H.  C.  13. 

All  papers  of  a  case  should  be  entered  on 
the  fly  index  as  they  are  received,  and 
arranged  according  as  they  fall  under 
nathi  A.  or  B.,  to  prevent  fraud  and 
enable  them  to  be  more  easily  traced  out. 
N.-W.  P.  C.  L.  8  of  1869. 
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CHAPTER  XVI. 

Op  APFiDAViTa 

Ml,  194.  Any  Court  of  first  iastanoe  and  any  appel- 
late Court  may  at  any  time  for 
tobi'^^br.Zr^  sufficient  reason  order  that  any  par. 
ticular  fact  or  facta  may  be  proved 
by  affidavit/a)  or  that  the  affidavit  of  any  witoeas  may  be 
read  at  the  hearings  on  such  conditions  as  the  Court  thinks 
reasonable  :  ^ 

Provided  that  where  it  appears  to  the  Court  that  either 

•Act  1. 1872,     party  6ond^?cfe  desires  the  production  of  a  witness  for* 

S.  187<  cross-examination,  and  that  such  witness  can  be  produced, 

an  order  shall  not  be  made  authorizing  the  evidence  of 

such  witness  to  be  given  by  affidavit 

m,    195.    Upon  any  application  evidence  may  be  given 

,^  ^      hy  affidavit,  but  the  Court  may  at 

pv'J^bySte.  °^  "•    *te  instance  of  either  party  order 

the  attendanoe  for  oross^zamma^ 

tion  of  the  declarant. 

Such  attendance  shall  be  in  Court,  unless  the  declarant 
t08, 640, 64t    ^  exempted  under  this  Codef  from  personal  appearance  in 
Court,  or  the  Court  otherwise  directs. 

IIL  196.     Affidavits  shall  be  confined  to  such  facts  as  the 
«>  X.-  X.   mji       declarant  is  able  of  bis  oWn  know-^ 

tB..«8.602.    y^i^u:^e^    ledge  to  proye,  except  OB  {interlocu- 
*         '  tory  applications,  on  which  state- 

ments of  his  belief  may  be  admitted,  provided  that  reason- 
able grounds  thereof  be  set  forth. 
The  costs  of  every  affidavit  which  shall  unnecessarily  set 
|B.  69,  L 1879.  forth  matters  of  hearsay§  or  argumentative  matter^  or  copies 
of  or  extracts  from  documents,  shall  (unless  the  Court  other- 
vnse  directs)  be  paid  by  the  party  producing  the  same. 

Oatii  of  decUwnt  by        M,  197.    In  the  case  of  mj  affi^ 
^omto  be  admiiuBtered.     davit  under  this  Code — 

(a)  any  Court  or  Magistrate,  or 

(b)  any  officer  whom  a  High  Court  may  iqppoint  in  this 
behalf,  or 

(c)  any  officer  appointed  by  any  other  Court  which  the 
local  Government  has  generally  or  specially  empowered  in 
this  behalf,  may  admimster  the  oath  of  the  dedarant 
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CHAPTER  :XVI. 

Affidavit^  a  wriUen  d^c^araUan  under  oathy  made  toithotU  noUce  to  the  cutverse 
party, — New  York  Code^ 

Tbb  whole  of  this  chapter  is  new,  and  the  very  term  affidavit  will  be  tk  strange  one  t6 
fawny  Judges.  Any  Court  may  now  order  any  particular  fact  to  be  proved  by  affidavit,  and 
evidence  may  be  given  on  a^davit  upon  any  application  or  petition.  The  opposite  party, 
however,  Can  always,  if  h<m^  fide  necessity  require,  cause  the  attendance  of  the  witness 
instead  (if  he  can  be  produced),  and  the  cross-examination  of  a  declarant.  Affidavits 
must  be  confined  to  facts  which  the  declarant  is  able  of  his  own  knowledge  .to  prove,  except 
in  the  case  of  interlocutory  statements. 

The  affidavit  must  be  taken  before  a  Court,  Mas^rate,  or  person  specially  appointed, 
«nd  the  costs  of  hearsay,  argumentative,  and  such  like  documents  will  have  to  be  pa&l  for 
.  by  the  party  producing  them. 

AUyudges,  Subordinate  Judf^es,  and  Ifunsifis  in  Regulation  Frovinoes,  and  Judicial 
Commissioners  and  Deputy  Commissioners  in  Non-Regulation  Provinoes,  exertising  any  of 
tihe  powers  of  Civil  Judges,  have  been  appointed  as  Commissioners  for  Yeri^ing  petitions  and 
•wearing  or  affirming  affidavits  presented  to  the  High  Court.  The  following  special  rulM 
•re  prescribed  for  their  guidance  :— 

Applications  by  parties  to  a  suit  may  be  verified  in  the  manner  prescribed  for  plainto. 

Affidavits  by  persona  not  parties  to  a  suit,  when  the  deponent  is  a  Hindu  or  MUhunmaduiy 
•hall  (and  in  all  other  cases  mi^)  be  affirmed  in  the  following  form  :~ 
_      ^^  I  solemnly  declare,  in  the  presence  of  Almighty  Qod,  that  the  signature  to  this  piq[>er 
is  in  my  name  and  hand-writing,  and  that  what  I  have  therein  stated  \b  true." 

If  the  deponent  is  unable  to  Vrite,  he  must  say  ^  I  have  affixed  my  mark  by  way  of 
•ignature  to  this  paper."    Seefwrtker  Ridet  under  Appendix  "  .Affidavit" 

In  the  case  Dadahhai  Naorqji  v.  Soratfji  Ca/wa^i  (Bom  H.  C.  0.  C.  IIL  p  55.)  held  that 
the  Judge  was  wrong  in  refusing  to  postpone  the  case  for  the  production  of  the  affidavit 
in  Court.  The  case  in  question  was  a  peculiar  one  :  application  had  been  made  to  the 
Judge  in  chambers  on  the  n^omjing  of  the  day  fixed  -for  hearing,  and  supported  by  an  affi- 
davit; bnt  ifche  Judge  declined  to  make  an  order  in  chambers .  Meanwhile  the  affidavit 
presented  in  chambers  had  been  sent  to  the  office  of  the  plaintifiTs  attorney,  for  a  copy  to 
be  made  and  served  on  the  defendant.  The  application  was  renewed  in  Courts  when  the 
Judge  refused  to  take  notice  of  what  had  occurred  to  himself  in  chambers,  and  made  a 
note  that  the  application  was  m<ide  on  no  affidavit.  Further,  as  the  affidavit  was  not  in 
Court,  the  af^hcation  for  a  commission  and  to  adjourn  the  hearing  was  refuse(^« 

In  moving  to  discharge  or  vary  the  report  of  the  Coomussioner  for  taking  accounts,  it 
is  quite  irregular  to  move  on  affidavits  made  for  the  purpose  of  the  motion,  Such  affida- 
vits ought  not  to  be  filed  without  the  leave  of  the  Court.  The  objections  to  the  report 
•ught  to  be  decided  by  the  Court  on  the  same  evidence  as  was  before  the  Commissioner. 
If  the  affidavits  contain  any  fresh  evidence  regarding  the  items  in  the  account,  which  was 
not  adduced  before  the  Commissioper,  the  Court  should  not  look  at  them.  If,  on  the 
other  hand,  the  affidavits  contain  np  such  evidence,  but  only  repeat  that  which  has  already 
been  taken  bv  the  Commissioner,  ^ey  are  unneossary.  Of  course  if  the  Court  requires 
any  fresh  evidence,  it  can,  if  it  see  fit  to  do  so,  examine  witnesses  or  call  for  an  affidavit; 
or,  if  the  parties  wish  to  advance  a  fact  which  does  not  appear  on  the  face  of  the  proceed- 
ings before  the  <?onunissioner,  they  may,  on  showing  proper  grounds,  obtain  the  leave  of 
the  Court  to  file  an  affidavit  for  that  purpose ;  but  otherwise,  under  ordinary  drcumstan- 
cee,  the  parties  should  move  to  vaiy  the  Commissioner's  report  on  a  memo,  of  objections 
filed  in  the  Prothonotary's  oAoe,  and  vpon  the  evidence  which  was  before  the  Commis- 
nooer.  Ordinarily,  affi<^vits  would  be  only  a  useless  addition  to  the  expense  of -the  pro- 
ceedings.   Sumar  Ahnf4fd  v.  H.  L  JBT.  t^am.    (I.  L,  B,  Bom.,  I.  p,  161  J. 


(a)  Where  ct  declarant  cannot  read 
or  write,  he  may  be  allowed  to  fix 
his  marie  instead  of  signing.  8.  W. 

AU  Judges,  Joint  Jndges,  Assistant 
Judges  or  Subordinate  Judges  are 
directed  by  the  Bombay    High 


Court  to  take  the  affidavits  of  per- 
sons who  desire  to  make  any  appli- 
cation to  the  High  Court  in  ita 
civil  jurisdiction,  and  to  authenti- 
cate th^  same  by  their  signatares. 
0.0.  p.  9. 
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CHAPTER  XVII. 

Of  JutKlMENT  AND  DECREE. 

•Bt.  182.189.         M.  198.    (188)  The  Court,  after  the*  evidence  has  been 

Judeme  t      h  ^^  ^^  taken  and  the  parties  have  been 

noimSS^**     ^  ^^   ^^    heard  either  in  person  Jor  by  their 

respective   pleaders   or    recognized 

agents,  (a)  shall  pronounce  judgment  in  open  Court,  (b) 

|B.  «8«.  either  at  once  or  on  some  future  day,  of  whicn  due  notice^ 

shall  be  given  to  the  parties  or  their  pleaders. 

M«  199,    A  Judge  may  pronounce  a  judgment  written  by 

Power  to  •  dir     ^^  predecessor,  but  not  pronounced, 

ment'^^tter*b7Tu^i    ^^  ^^  ^^^^  case  he  shall  not  be' 

predeoeesor.  boimd  by  section  198,  except  as  to 

giving  noticef 

JSw  n.  (b)  p.        M.  200.    (184)  The  judgment  shall  be  written  in  th^ 

.  ....        language  of  the  Court,  or  in  ICnglisb, 

1-nga.ge  of  judgment       ^^  ^  ^^^  j^^^^,^  mother-tongSe. 

M.  201.     (185)  Whenever  the  judgment  is  written  in 

Tianalation  of  judgmeDi    ^^^  language  other  than  that  of  the 

Court,  the  judgment  shall,  if  any  of 

the  parties  so  require,  be  translated  into  the  language  of  the 

Courti  and  the  translation  shall  also  be  signed  by  the  Judge 

or  such  officer  as  he  appoints  in  this  behalf. 

M.  202.    (185)  The  judgment  shall  be  dated  and  signed 
by  the  Judge  in  open  Court  at  the 
Ju^enttobeaatedand    timeof  pronouncing  it,  and  shall  not 
be  altered  or  added  to,  save  to  cor- 
rect verbal  errors  or  to  supply  jsome  accidental  defect  not 
§Si.  623-WO,    affecting  a  material  part  of  the  case,  or  on  §review.  (c) 

M,  203.    The  judgments  of  the  Courts  of  Small  Causes 

need  not  contain  more  than  the 

^JudgmenteolSinall^        j^^^  ^j.  determination  and  the 

decision  thereupon. 
(185)    The  judgments  of  all  other  Courts  shall  contain 
a  concise  statement  of  the  case,  the 
Judgments  of  other  Courts.     ^^^  ^^  determination,  the  deci^ 

sion  thereon,  and  the  reasons  for  such  decision.(^ 
|Ss.  lU,  ko.        204.    (186)  In  suits  in  which  issues  ||  have  been  framed, 

the  Court  shall  state  its  finding  or 

J^^^^  '*"  ^'^''''    decision,  with  the  reasons  thereof, 

on  eacn  issue.  '  i       j.i_ 

Bxception.  "P^^  ®*^"  separate  issue,  unless  the 

finding  upon  any  one  or  more  of  the 

issues  be  sufficient  for  the  decision  of  the  suit. 

M.  205.    (189)  The  decree  shall  bear  date  the  day  on 

ja  2.  which  their  judgment  waspronouno- 

Date  of  decree.  ^ .  ^ j  ^j^^^  ^^^  Jud^e  hassatisfied 

himself  that  the  decree  has  been  drawn  up  in  aocordancei 
with  the  judgment,  he  shall  sign  the  decree. 
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CHAPTER  XVII. 
^'1NlyHKIa|||H5|||s|«i|(;^HN<UW 

<Jlhs)UrUilW.^llH«»l5'lRrWHNl|rr  II. 

J0DOMSNTS,  this  chapter  tells  us,  are  to  be  written  in  the  language  of  the  Court,  or 
in  Bnglish,  or  in  the  Judge's  mother-tongae,  pronounced  in  open  Court  on  a  day  of  which 
notice  has  been  given,  and  on!  j  to  be  translated  when  any  of  the  parties  may  require  it. 
They  are  to  be  dated  and  signed  when  pronounced,  and  are  unalterable  except  in  the  case 
d  verbal  errors  or  immaterial  accidental  defects.  Each  judgment  is  to  contain  a  concise 
statement  of  the  case,  t^e  issues,  decisions  upon  each  of  them,  and  the  reason  for  such 
decision.  If  the  finding  on  any  number  less  than  all  the  issues  be  sufficient  for  the 
determination  of  the  case,  decisions  on  such  issues  alone  will  be  sufficient.  Small  Cause 
Courts  need  not  record  more  than  the  points  for  determination,  and  the  decision  upon 
them.  The  decree  must  agree  with  the  judgment,  and  contain  the  number  of  the  suit, 
names,  &c.,  of  the  parties,  and  a  clear  description  of  the  relief  granted.  It  will  also  give 
the  costs,  and  by  ^om  they  are  to  be  paid.  After  notice  given,  a  Court  is  permitted  to 
alter  a  decree  so  as  to  bring  it  into  conformity  ¥dth  the  judgment,  or  to  amend  clerical 
or  arithmetical  errors. 

Immoveable  property  must  be  identified  by  boundaries  and  numbers  whenever  possible ; 
an  alternative  in  money  specified  for  moveable  property  not  delivered.  Payment  of 
interest  and  by  instalments  is  left  to  the  discretion  of  the  Court  No  decrees  are  in  future 
to  be  altered  at  the  request  of  parties  save  in  the  matter  of  granting  instalments.  In 
suits  for  land,  mesne  profits  with  interest  may  be  decreed  :  such  profits  may  be  determined 

Srior  to  decree,  or  reserved  for  subsequent  inquiry.  In  administration  suits,  accounts, 
iquiries  and  adjustments  of  liabilities  can  be  made  on  the  same  principle  as  those  of 
insolvent  persons.  In  suits  for  pre-emption,  a  date  is  to  be  fixed  for  payment  of  the  pur- 
chase money ;  in  suits  for  dissolution  of  partnership  the  day  on  which  the  partnership 
shall  stand  dissolved  may  be  determined  prior  to  passing  the  decree.  Decrees  for  set-oa 
are  specially  provide  for  (sec.  216).  Certified  copies  of  aJl  decrees  will  be  given  to  parties 
applying  for  them,  but  at  their  own  cost. 

If,  alter  all  the  witnesses  have  been  examined  and  the  parties  or  their  pleaders  have 
been  hesud,  the  Judge  be  not  prepared  to  give  judgment  at  once,  the  witnesses  should  not 
be  detained  ;  but  the  Judge  may  postpone  the  ddiveiy  of  judgment  until  a  future  day, 
of  whid^due  notice  should  be  given. 

The  whole  of  the  judgment  should  be  delivered  viva  wee  in  open  Court, 

It  will  be  the  duty  of  the  Judge  to  see  that  the  decree  is  drawn  up  in  every  case  within 
a  reasonable  time  after  the  judgment  is  delivered.  The  Judge  shall  make  a  memorandum 
on  the  decree  of  the  date  on  which  it  is  actually  signed  by  him,  and  on  the  certified  copies 
of  the  date  on  which  they  were  furnished.     U.  C.  O.  C.  H.  C.  46. 

Ibr  circular  orders  if  the  several  Omrts  on  judgments  and  decrees  see  this  head  in  the 
Aj9pentUw, 


(a)  Fop  recognized  acrents  in  the 
Panjab  and  Central  Provinces,  see 
n.  («,)  p.  86  and  preface  to  Chap. 
VII.  In  the  latter  Provinces  the 
question  arose  whether  such  agents 
must  file  a  written  power  of  attor- 
ney when  they  condnct  or  file  a 
snit.  The  answer  given  was  iu  the 
affirmative  (C.  O  L  179)  when 
they  represent  themselves  as  ap- 
pearing for  a  friend  or  relation  ; 
bnt  when  they  are  the  known 
agents  of  trading  firms,  carrying 
on  all  business  in  the  name  of  the 
fimii  or  holding  general  powers  of 


attorney  for  carrying  on  the  busi- 
ness of  an  absent  principal,  the 
Coart  should  record  that  it  has 
satisfied  itself  that  the  recognized 
agent  is  actually  the  known  agent, 
or  that  it  has  inspected  the  geue- 
ral  power  of  attorney,  and  is  satis- 
fied that  it  is  still  in  force. 
(b)  In  a  suit  for  possession  of  land, 
the  Judge,  afler  hearing  the  evi- 
dence and  perusing  exhibits,  &o., 
intimated  that  he  would  examine 
the  plan,  and  satisfiy  himself  as  to 
the  boundariep,  fie  did  so :  the  de- 
fendant attended,  but  plaintiff  was 
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M.  206.  (189)  The  decree  mudt  agree  with  the  judgment : 
^   ^   ^  . ,  it  shall  contain  the  number  of  the 

Contents  of  decree.  ^^^^  ^^^  ^^^^  ^^^  descriptions  of 

the  parties,  and  particulars  of  the  claim,  as  stated  in  the 
register,  and  shall  specify  clearly  the  relief  granted  or  other 
determination  of  the  suit,  (rf) 
*S.  220.  '^^^  decree  shall  also  state  the  amount  of*  costs  incurred 

in  the  suit,  and  by  what  parties  and  in  what  proportions 
such  costs  are  to  be  paid. 

If  the  decree  is  found  to  be  at  yariance  with  the  judg« 

ment,  or  if  any  clerical  or  arith* 

Power  to  amend  decree,      j^^^i^^  error  be  found  in  the  decree, 

the  Court  shall,  of  its  own  motion  or  on  that  of  any  of  the 

parties,  amend  the  decree  so  as  to  bring  it  into  conformity 

with  the  judgment  or  to  correct  such  error :  provided  that 

reasonable  notice  have  been  given  to  the  parties  or  their 

tSee  p.  121.       pleaders  of  the  proposed  amendment.t(^) 

JSee,nb.p.2l.       207  (190).     When  the  subject-matter  of  the  suit  is} 

immoveable  property,  and  such 
ti^^^,'::S;7nS^:  property  is  identified  by  boundane. 
or  numbers  m  a  record  of ,  settle- 
ment or  survey,  if  the  decree  be  for  the  recovery  of  a  por- 
tion only  of  such  property,  it  shall  specify  the  boundaries 
or  number  of  such  portion. 

m,  208.    (191)  When  the  suitis  for}  moveable  property, 

if  the  decree  be  for  the  delivery  of 

r.^.^^^t'^  "^    «"<^t  property.it  shall  also  state 

the  amount  of  money  to  be  paid 

as  an  alternative  if  delivery  cannot  be  had. 

M,  209.    (193)  When  the  suit  is  for  a  sum  of  money  due 
In  Buits  for  money  decree    to  the  plaintiff,  the  Court  may,  in 
---^   .  may  order  certain  intereat  to    the  decree,  order§  interestfC/)  at 

^i»ii^''    '^f^^^  principalgum  ad-    g^ch  rate  asthe  Court  deems  reason- 
judged,  ^y^^  ^  ^^  p^j  ^^  ^j^^  principal  sum 

adjudged,  from  the  date  of  the  suit  to  the  date  of  the  decree, 
any  addition  to  any  interest  adjudged  on  such  principal  sum 
for  any  period  prior  to  the  institution  of  the  suit,  with  fur- 
ther interest  at  such  rate  as  the  Court  deems  reasonable  on 
the  aggregate  sum  so  adjudged,  from  the  date  of  the  decree 
to  the  date  of  payment,  or  to  such  earlier  date  as  the  Court 
thinks  iBt. 
M.    210,  (194)  In  all  decrees  for  the  payment  of  money 

the  Court  may,  for  any  sufficient 
Payment  by  u»Ulm»tB.     ^^^^    ^^^^     ^^^    ^^^     ^^^^^ 

shall  be  paid  by  instalments,  with  or  without  interestf  {g) 

And  alter  the  passing  of  any  such  decree  the  Court  may, 

„.     ^  ^       on  the  application  of  the  judgment- 

V^tlTiL!^^"    debtor,  and  with  the  consent  of  the 

decree-holder,  orderthatthe  am<mnt 
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abseni,  and  the  Jadge  afterwards 
gave  jadgment  oat  of  Ooart.  This 
wlhs  held  not  to  oonstitate  error, 
and  was  no  ground   for   appeal. 
Bri  NUmoni  Singh  v.  Bhohomy  Oha^ 
ran  Pande,  Marsh   327  ;  Krishna 
Beddi,  8^0.  v.  Srinidasa,  Beddi^  If. 
H.  0.  B.  V.  174.     Neither  this  sec- 
tion nor  any  of  the  following,  up 
to  sec.  296  indasiye,  apply  to  the 
High  Conrt. 
A  Conrt  will  not  be  deterred  from 
making  a  decree  by  the  difficulties 
to  be  expected  in  carrying  it  oat. 
M.  B.  A.  C,  r.  415,  Purappanvatia 
ling  am  Ohetti  y.  Nallasivan  Ohetti; 
nor  should  it  give  a  plaintiff  more 
than  he  claims,  Qhyrullah  Mundul 
V.  Kishorinath  Kuddu,  S.  W,  fi.,F.; 
Act  X.  B,  60  ;  Madhava  Naikan  v. 
Naiican,  M.  E.,  11.  394. 
To  secure  a  decree  for  sale  of  proper^ 
ty  hypothecated,anIessthe  amount 
with    interest   be   paid  within  a 
period  named  by  the   Court,  cre- 
ditor must  prove   (1)  an  actual 
pledge,  (2)  that  the  land  was  part 
of  the  debtor's  estate  at  the  time 
of  the  pledge.  Ohitte   Qondon  v 
Saudwram  PiUai,  M,  B.,  II  52. 
A  plaintiff  whose  legal  right  has 
been  infringed  is  at  least  entitled 
to  a  decree  without  damages  or 
costs.     CaUiappa  Kundan  v.  Vya^ 
puri  0(md(m,M,  B.,IL  4A2,  If  the 
decree  be  to  put  plaintiff  in  pos- 
session, leave  cannot  be  reserved 
to  defendant  to  remove  buildings 
Unless  they  were  erected  by  defen- 
dant in   good  faith.    Bamdhani 
Bhattaeha^  v.  Ishani  Debt,  8,  W. 
B^  n.  123 
Where  a  Court  decreed  for  plaintiff 
on  finding  a  defendant's  plea  inva- 
lid, although  such  plea  was  never 
questioned  by  plaintiff,  instead  of 
on  grounds  brought  by  plaintiff 
send  issues  raised  on  them,  the  de- 
ckle was  held  erroneous.    Palwae' 
quadi  Condon  v.  M,C.  M,B^  11. 
441. 
'TIm   pmotioe   of  mmonnoiog  deci- 
sion and  indefinitely  postponing 


writing  of  judgment  and  decree 
strongly  condemned.  (0.  P.  L 
199.  Cal.  U.  0.  0.  62,  AT.-TT.  P., 
0.  0.,  I.  69). 

The  law  only  requires  |k  decision  to 
be  delivered,  not  to  be  written  m 
open  Court ;  a  judicial  officer  is 
at  full  liberty  to  write  it  at  home  : 
he  is  only  prohibited  from  giving 
it  out  till  he  has  written  it. 

(«)  Where  judgment  does  not  con- 
tain these  particulars,  the  appellate 
Court  will  remand  the  case  that 
the  error  may  be  rectified. 
Shonld  the  Judge  who  tried  the 
case  be  absent,his  successor  should 
inform  the  appellate  Court,  as  the 
successor  has  no  jurisdiction. 
Manik  Sett  v.  Khettar  Mohan 
Oosainif  In.  Jur.  N.  8.^  I.lOl. 

It  shonld  be  intelligible,  not  only  to 
the  superior  appellate  Conrt,  but 
also  to  the  parties.  {Panj.  0.  0. 
VL  1870). 

Whenever  the  judgment  is  not  writ- 
ten in  the  vernacular  in  use  in  the 
district,  a  translation  is  to  be  made 
and  filed  with  the  record,  (Oen. 
Prov.  L  500). 

(d)  To  ensure  greater  accuracy,  the 
N.-W  P.  High  Conrt  direct  (C,  O. 
10  of  1876)  as  follows  :— 

(a)  The  Munsarim  shall  prepare  minntes 
of  the  sabstance  of  decrees,  and  show 
the  same  to  the  pleaders,  who  should  at- 
tach their  signatares  thereto  in  attesta- 
tion of  their  approval  thereof. 

(b)  If  the  pleaders  take  objection  to  the 
terms  of  the  minutes,  the  matter  shall 
be  forthwith  referred  for  the  orders  of  the 
Conrt. 

Co)  The  particolars  having  been  settled^ 
without,  or  after  reference  to  the  Court,' 
the  minutes  shall  be  made  over  to  the  de- 
cree-writer, whosB  duty  it  will  be  to  pre- 
pare the  decrees  in  aeoordanoe  therewith. 

(a)  The  Munsarim  will  then  examine  the 
decrees,  and  having  satined  himself  that 
th^  are  in  aU  lespeots  in  accordance 
wiui  the  minutes,  shall  submit  them  for 
the  signature  of  the  Judge. 

(e)  The  minutes,  as  well  as  the  decrees, 
will  be  filed  with  the  records. 

3.  'Rie  presiding  Judges  in  the  several 
Courts  are  rennnded  that,  inasmuch  as 
the  appointment  of  their  ministerial  offi- 
cersrests  with  them,  they  will  be  severally 
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decreed  be  paid  by  instalments  on  such  terms  as  to  the 
•  0. 264.  payment  of  interest,  the*  attachment  of  the  property  of  the 

defendant,  or  the  taking  of  security  from  him  or  otherwise 
as  it  thinks  fit. 

Save  as  provided  in  this  section  and  section  206,  no  de- 
fSee  p.  128.       cree  shall  be  altered  at  the  request  of  parties.f  (h) 

211.  (196.)  When  the  suit  is  for  land  or  other  property 
^      .    .     .    ^   r.    ^    yielding  rent  or  other  profit,   the 
r£  T^rl:'  i;t^ot    Court  may  provide  in  th^  decree 
masne  profits  ivith  inter-    tor  the  payment  01  rent  or  mesne 
«•*•  profits  in  respect  of  such  property 

from  the  institution  of  the  suit  un- 
til the  delivery  of  possession  to  the  party  in  whose  favour 
the  decree  is  made,  or  until  the  expiration  of  three  years 
from  the  date  of  the  decree  (which  ever  event  first  occurs), 
with  interest  thereupon  at  such  rate  as  the  Court  thinks 
*Seep.l25.       fitf  (Ot(/).  . 

Explanation — 'Mesne  profits'  of  property  mean  those 
profits  which  the  person  in  wrongful  possession  of  such 
property  actually  received,  or  might  with  ordinary  dili- 
gence have  received,  therefrom. 

{6a6n.(&lB0)       212.    (197j  When  the  suit  is  for§  immoveable  property 
P'  *^*  ^   _^  J  4     .       aiid  for  mesne  profits  which  have 

Court     may    determine  ,  xi_  _x     j      • 

amount  of  mesne  profita  accrued  on  the  property  during  a 
prior  to  passing  decree,  or  period  prior  to  the  institution  of  the 
may  reserve  inquiry.  q^[i^  ^nd  the  amount  of  SUCh   profit 

is  disputed,  the  Court  may  either  determine  the  amount  by 
the  decree  itself,  or  may  pass  a  decree  for  the  property,  and 
direct  an  inquiry  into  the  amount  of  mesne  profits^  and  dis- 
pose of  the  same  on  further  orders. 

213.    When  the  suit  is  for  an  account  of  any  property 

and  for  its  due  administration  under 

Administration  suit.  the  decree  of  the  Court,  the  Court, 

before  making  the  decree,  shall  order 

such  accounts  and  inquiries  to  be  taken  and  made,  and  give 

such  other  directions  as  it  thinks  fit. 

In  the  administration  by  the  Court  of  the  property  of  anjr 
pejTsoa  who  dies  after  this  Code  comes  into  force,  if 
such  property  proves  to  be  insuflScient  for  the  payment  iii 
full  of  his  debts  and  liabilities,  the  same  rules  shall  be 
observed  as  to  the  respective  rights  of  secured  and  unse- 
cured creditors  and  as  to  debts  and  liabilities  proveable, 
and  as  to  the  valuation  of  annuities  and  future  and  contin- 
gent liabilities  respectively,  as  may  be  in  force  for  the  time 
being  with  respect  to  the  estates  of  persons  adjudged  insol- 
iKent; 

and  all  persons  who  in  any  sudi  case  would  be  entitled  'to 
be  paid  out  of  such  property  may  come  in  under  the  decree 


Digitized  by  CjOOQIC 


NOTES  TO  SECTIONS  CCVt.,  CCIX.,  AND  OCX. 


121 


lield  answerable  for  the  efficiency  of  sach 
ofllcersas  are  attached  to  their  Courts. 

Special  forms  for  decrees  will  be 
found  in  Scbed.  IV.  In  the  Cen. 
Fcov.  (C.  O.,  I.  381)  the  decree  is 
to  be  prepared  in  the  language  in 
which  the  jodgment  is  writteo, 
and  that  portion  of  the  decree  in 
which  the  relief  is  granted  or  other 
determination  of  the  sait  specifi- 
ed, with  the  orders  regarding  costs 
snd  interest,  be  written  by  the 
officer  who  passes  the  judgment,  a 
translation  being  filed  when  the 
langciageia  which  the  judgment 
is  Written  is  different  from  that 
in  ordinarj  use  in  the  Ooort. 

Orders  directing  criminal  proceed- 
ings should  never  be  entered  in  a 
decree.    N,'W.  P.  0.  O.,  I.  225. 

In  sui^s  for  contribution,  or  where 
plaintifi^s  with  separate  inter- 
ests sue  for  and  obtain  dama- 
ges, the  decree  should  specify 
clearly  the  particular  snms  to  he 
paid  by  the  defendants,  or  the 
partiofito  share  of  damages  pay* 
able  to  each  plaintifiP,  Bama 
Tdamr  ▼.  Pelcmi,  M.  S.  0.,  IIL 
187.  TirhhintUh  Jha  y.  Hot*  Dait 
Khmhwi,  a  W.  R,  IX.  299  et 
pasnm,  S,  W,  B.,  Ill  l70,  VIL 
1941. 

(e)  A  decree  of  a  District  Court,  con- 
firmed in  special  appeal  by  the 
High  Court,  cannot  be  altered  by 
any  subordinate  Court.  STianU' 
Bhiardca/r  Oopalram  y.  Rcbgkunath- 
ram  Mangalram,  Bom.  ff,  0.  K., 
IL  101. 

A  copy  of  the  judgment  with  the 
aehedule  of  costs  appended,  does 
not  constitute  a  proper  decree. 
Parmesree  Bait  Jha^  v.  Joynath 
Thdkoor,  8.  W.  K,  XV.  326. 

Where  a  decree  was  in  general  terms, 
viss.  '*  that  the  appeal  be  decreed 
with  costs,"  though  the  judgment 
indicated  a  different  intention,  it 
ought  not  to  have  been  used  to 
obtain  execution  for  the  whole  of 
the  dainii  but  restricted  to  that 
which  it  was  the   manifest  inten- 


tion of  the  Court  to  grant.  Mirza 
Mehdee  Beg  v.  Zellal  Thakoor,  ih, 
630. 

The  instructions  (0.  O.  p.  65)  given 
by  the  Madras  Court  for  the  pre- 
paration of  decrees  are  as  fol- 
lows:— 

Although  the  Courts  are  bound  to  take  into 
consideration  all  the  rights  of  the  parties 
to  the  suit,  whether  legal  or  equitable, 
and  by  their  decree  to  give  effect  to  those 
rights  as  far  as  possible,  the  Courts  should 
confine  themselves  to  granting  such  relief 
as  is  prayed  m  the  plaint.  1m.  H.  C.  L 
Bep.  471), 

Every  decree  should  be  drawn  up  within 
five  days  from  the  date  of  pronouncing 
judgment,  and  the  fair  copy  and  transla- 
tion of  the  judgment  required  for  record 
in  Court  should  also  be  completed  within 
the  same  time,    (fith  September  1860). 

If  decrees  are  left  unsigned  by  a  Judge  who 
has  died  or  quitted  the  station  after  pro- 
nouncing judgment  in  open  Court  and 
preparing  written  judgments,  they  may 
be  signed  by  his  successor,  (btk  October 
1835). 

A  decree  may  be  drawn  up  in  pursuance  of 
a  razinama  entered  into  by  the  parties 
and  filed  with  the  record,  even  after  tho 
lapse  of  five  years  from  the  date  of  the 
razinama  being  filed,    {ib.  VII.  103). 

The  decree  should  be  explicit  and  not  call 
for  reference  to  any  other  documents.  It 
is  not  sufficient  to  decree  for  plaintiff  in 
acewdance  irith  the  prayer  of  the  plaint, 
(j^th  Noveviher  1869). 

A  creditor  suing  under  a  contract  of  hypo- 
thecation must  prove  that  there  was  an 
actual  pledge,  and  that  the  land  was  part 
of  the  debtor's  estate  at  the  time  of 
pledge.  The  decree  will  then  be  for  sale 
of  the  property  hypothecated  unless  the 
debtor  pay  the  amount  due,  with  interest, 
within  a  period  to  be  named  by  the 
Court,  (ib.  II.  61.)  [-Sh?  aZso  ib.  III. 
2470 

(f)  very  important  Rulings  and 
Circulars  on  the  question  of  inter- 
est will  be  found  under  the  head 

"  Interest"  in  the  Appendix. 

(g)  If  a  defendant  shows  bona  fides 
by  offering  to  pay  anything  like 
a  fair  proportion  of  his  debt,  the 
Court  should  grant  him  a  reason- 
able time  within  which  to  pay  the 
residue.  Stibatullah  8irca/r  v, 
Thompson^  Hyde,  L  08. 

Where  the  omission  to  order  pay- 
ment by  instalments  was  acciden* 
16 
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for  its  administration,  and  make  such  claims  against  the 
same  as  they  may  respectively  be  entitled  to  by  virtue  of  this 
Code, 

Applications  under  section  265(a)  of  the  Indian  Contract 
Act,  1872,  shall  be  deemed  to  be  suits  within  the  meaning 
•See  p.  125.       of  this  section.*(A) 

214*    When  the  suit  ia  to  enforce  a  right  of  pre-emp- 
,     .  tion  in  respect  of  a  particular  sale 

^mttoenfo«)eiightof  pre.  of  property,  and  the  Courtfindsfor 
the  plaintiff,  if  the  amount  of  pur- 
chase-money has  not  been  paid  into  Courts  the  decree  shall 
specify  a  day  on  or  before  which  it  shall  be  so  paid,  and 
shall  declare  ihat  on  payment  of  such  purchase-money, 
together  with  the  costs  (if  any)  decreed  against  him,  the 
plaintiff  shall  obtain  possession  of  the  property,  but  that  if 
such  money  and  costs  are  not  so  paid,  the  suit  shall  stand 
dismissed  with  costs. 

216.    When  the  suit  is  for  the  dissolution  of  a  partner- 

«  ,x^    ^.    ,  ...      ,    ^     ship,  the  Court,  before  making  its 

Jnhtediaflolutionolp^    decree,  majr  pass  an  order  fixing  the 

day  on  which  the  partnership  shall 

stand  dissolved,  and  directins;  such  accoimts  to  be  taken 

and  other  acts  to  be  done  as  it  thinks  fit. 

M.  216.     (195)  If  the  defendant  has  set-off  the  amount 
T#    X  ^v    ,1      J  of  ^  ^^^^  against  the  claim  of  the 

tS.  no.  .I««^t^^allowed.  plaintiff,  and  suchf  set-off  has  been 

allowed,  the  decree  shall  state  what  amount  is  due  to  the 
plaintiff,  and  what  amoimt  (if  any)  is  due  to  the  defendant, 
and  shall  be  for  the  recovery  of  any  sum  which  appears  to 
be  due  to  either  party. 
The  decree  of  the  Court  with  respect  to  any  sum  award- 
Effect  of  decree.  ®^  ^  *^®  defendant  shall  have  the 
same  effect,  and  be  subject  to  the 
same  rules  in  respect  of  appeal  or  otherwise,  as  if  such  sum 
had  been  claimed  by  the  defendant  in  a  separate  suit  against 
,    the  plaintiff. 

M.  217.    (198)  Certified  copies  of  the  judgment  and 

decree  shall  be  furnished  to  the 

Ji^^Cut^    parti^onappUcationtotiaeCourt. 

and  at  their  expense.*(/) 


{Continued  on  page  126). 
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tal,  the  Court  can  alter  it,  bnt  not 
otherwise.  Baviehand  Daliohand, 
V.  MoH  Lai  Nanrhhiram,  Bom.  H,  0, 
B..  A.  0.  IV.  77. 

If  sach  a  decree  does  not  provide 
for  the  payment  of  interest,  the 
Court  executing  it  is  bonnd^  to 
refuse  giving  interest  upon  objec- 
tion being  taken  thereto,  even 
though  on  particular  occasions 
interest  has  been  claimed  and 
allowed.  Where  interest  is  ob- 
jected to  in  such  a  case,  and  the 
decree-holder  is  subjected  to  seri- 
ous loss  by  delay  in  satisfying  his 
claim,  he  is  entitled  to  proceed  at 
once  against  any  property  which 
may  be  liable  under  tne  decree  to 
attachment  and  sale  in  de&nlt  of 
payment  of  any  instalment.  Sumo 
Moyee  Dasi  ▼.  K.  0.  Bibi,  8.  W.B., 
ZIKS24. 

This  power  might  be  more  frequently  exer- 
cised than  it  has  been.  It  uiould  not  of 
course  be  arbitrarily^  used.  That  would 
be  unjust  to  plaintiffs.  But  it  in  view 
of  the  origin  and  nature  of  a  debt,  and 
on  a  liffht  understanding  of  the  condi- 
tions OT  repayment,  whemer  expressed  or 
implied,  it  should  seem  that  recovery  by 
instalments  is  all  that  a  plaintiff  has  a 
light  to  look  for,  or  if  any  other  sufficient 
reason  be  apparen^  then  an  order  to 
that  effect  would,  in  justice  to  defen- 
dant, not  be  overlooked  in  the  decree. 

It  is  reported  that  in  some  places  money- 
lenders habitually  make  use  of  the  ma- 
chinery of  the  Civil  Courts  to  collect 
debts  which  they  have  never  troubled 
themselves  to  ask  the  debtors  to  pay. 
By  instituting  several  suits  at  a  time  and 
airanging  for  simultaneous  hearings, 
theynnd  in  the  Court  a  very  convenient 
and,  when  costs  are  given  against 
defendants,  an  inexpensive  machinery  at 
their  disposal  for  conducting  that  part 
of  their  ordinary  business  which  consists 
in  collecting  their  own  outstanding  duea 
In  such cas^plaintiffs  should  ordinarily 
bear  costs.  The  point  is  especially  liable 
to  be  overlooked  m  cases  adjudicated  on 
confession  or  compromise.  If  a  debtor 
breaks  the  conditions  of  his  contract  to 
pay,  and,  on  payment  being  duly  de- 
manded, wrongly  refuses  or  neglects  to 
pay,  then  doubtless  he  may  be  liable  for 
costs  in  a  suit  brought  to  compel  pay- 
ment. But  debtors  maybe  entitled  to 
that  consideration  which  consists  in  their 
creditors  using  all  customary  means  of 


inducing  payment  before  bringing  them 
into  Court,  such  as  giving  them  notice 
when  payment  is  ovmlue,  and  warning 
them  before  instituting  a  suit,  and  the 
like  f  and  if  creditors  resort  at  once  to 
Court,  without  showing  their  debtors  this 
ordinary  consideration,  then  the  defen- 
dants in  the  suits  may  reasonably  expect 
that  decrees  be  passed  against  them  for 
the  amount  of  their  debts  only,  and  that 
the  plaintiffs  shall,  by  being  cast  in  costs 
of  the  suit,  be  made  themselves  to  pay  the 
price  of  an  expensive  convenience,  the 
use  of  which  the  defendants  had  not  dis- 
honestly or  contumaciously  necessitated. 
This  section  does  not  apply  to  bonds 
specially  registered  under  the  Re- 
gistration   Act.    Khettra   Mohan 
Baboo  V.  Kash  Bikari  Baboo,  B.  H 
B.,  V.  168. 
This  does  not  authorizeHhe  payment 
of   grain   by  instalments.    (Oew. 
Frov,  Makhan  Balkiaha/ih  Bute  v. 
Sdkhu). 
(h)  The  Court  cannot  recognize  ar- 
rangements between    parties  en» 
larging  the  period  of  limitation 
allowed  by  law  for  the  execution 
of  decrees,  or  altering  the  term  of 
a  decree.  Krishna  Kamal  Singh  ▼. 
Hiru  Sirdar,  B.  L.  B.,  F.  P.,  IV. 

101.  ,     . 

This  is  aimed  at  defeating  the  irre- 
gular practice  now  prevalent  by 
which  parties  (often  after  execu- 
tion and  partial  satisfaction)  come 
to  fresh  settlement,  and  have  it 
substituted  for  the  original  decree. 

(»)  By  the  Court  Fees  Act,  in  suits 
for  mesne  profits  or  for  immove- 
able property  and  mesne  profits,  or 
for  an  account,  if  the  profits  or 
amount  decreed  are  or  is  in  excess 
of  the  profits  claimed  or  the 
amount  at  which  the  plaintiff  va- 
lued the  relief  sought,  the  decree 
shall  not  be  executed  until  the 
difference  between  the  fee  actually 
paid  and  the  fee  which  would 
have  been  payable  had  the  suit 
comprised  the  whole  of  the  profits 
or  amount  so  decreed  shall  have 
been  paid  to  the  proper  officer. 

Where  the  amount  of  mssne  profits 
is  left  to  be  ascertained  in  the 
courso  of  ihi9  execution  of  the 
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decree,  if  ibe  profits  so  asoertaiti- 
ed  exceed  the  profits  claimed,  the 
further  execation  of    the  decree 
shall  be  stayed  until  the  differ- 
ence between  the  &e  actually  paid 
and  the  fee  whicb  would   have 
been  payable  had  the  suit  com- 
prised the  whole  of  the  profits  so 
ascertained  is  paid.     If  the  addi- 
tional fee  is  not  paid  within  such 
time  as  the  Court  shall  fix,  the 
Boit  shall  be  dismissed. 
(o)  All  questions  relating  to  mesne 
profits  reserved  by  the  term  of  the 
decree  should  be  determined  by 
the  Court  execnting  the  decree, 
see  notes  to  sec,  2M, 
(d)  The  provisions  of  this  section 
have  more  than  once  been  errone- 
ously applied  to  damages.     Bhu 
nak  Singh   v.    Tuggur  Singh,    8. 
W.  B.,  X.  299;  BanUahal  LcU.^e, 
V.  Boioo  SheotuUh  Singh,  N.-W, 
P.,  I.  24 
The  definition  given  of  mesne  profits 
disperses  a  cloud  of  rulings,  and 
the  only  points  leftfor  illustration 
are— 
(^)    Bov  should  mesne  froJUs  he  edtculaUdt 
The  principle  is  that  a  parfep^  is  entitled  to 
receive  from  the  person,  but  for  whose 
^H'ongfal  act  Be  would  havereatised  profits, 
damages  in  such  a  shape,  and  to  such  an 
extent,  as  to  cover  his  loss.    Interest  on 
megne  profits  mav  therefore  be  awarded 
from  the  date  of  ascertainment  thereof. 
Mobarak  AH  v.  Boistab  Chum  Okaudhri, 
8,  W,  M,,  XL  25. 
And  when  a  person  in  wrongful  possession  of 
land  has  himself  occupied  and  cultivated 
it,  then  what  would  have  been  a  fair  and 
reasonable  rent  for  it,  had  it  been  let  to  a 
tenant  during  the  period  of  unlawful  ooen- 
pation^  was  held  to  be  the  proper  amount 
of  mesne  profits.  Hani  AsmtU  Koery,  M.  T. 
Xoer,    S.    W.    R,    P.    B.     1865,— 1S6S, 
!>.  42.    Tripura  sundari  Debia  v.    C,  P. 
N.  Roy,  8.  W.  R,  IX,  68S. 
A  plaintiff  is  bound  by  his  own  assessment. 
Karoo  Lai  ThaJmr  v.  A.  0.  Forbes,  VII.  140. 
Nor  can  a  Court  give  more  than  is  claimed, 
even  though  a  greater  amount  may  be  prov- 
ed. Haro  Chandar  Ch<sudhri  v.  8ooradk<mi 
Debia,  S.  W.R.,  L  Mis.  6. 
Where  the  custom  of  collecting  rent  from 
mustajirs  prevails,  the  mustajirijama  is 
to  be  the  basis  of  account.    8yad  Ahmad 
Baza  V.  Raja  8.  E,  Hussam,  8.  Tf.  R.,  I 
Mis,  20. 


The  value  of  trees  cut  down  aad  apprcmriat- 
ed  bj  judgment-debtor  may  be  included  if 
cut  down  whilst  the  judgment-debtor  was 
in  wrongful  posseesioa.   BumuxdSingkr. 
S%tdasib  DaU,  8,  W.  R,,  11.  Mis.  50. 
Where  a  deoree-holdu'  cannot  give  satisfiKS- 
tory  evidence  as  to  the  rates  at  which  he 
received  rents  and  the  collections  he  made, 
the  judgment-debtor  was  held  liable  for  the 
amount  stated  in  the  Collector's  jama- 
baodi  iRtiMCfthe  cost  of  ooUection,  leav- 
ing him  to  recover  from  Government  what 
he  has  paid  on  account  of  revenue,  unless 
the  sums  so  paid  had  already  been  refund- 
ed by  Qovemment  to  the  deeree-holder. 
Okarles  Palmer  v.  JfoAonl  B.  Q.  Doss,  S. 
W.  R,  VIL  230. 
But  when  the  sum  to  be  recovered  for  mesne 
profits  is  of  the  nature  of  damages,  to  be 
assessed  by  a  proper  exercise  of  the  judi- 
cial discretion  of  the  Court  whichis  charg- 
ed with  the  trial  of  the  case  on  its  merits, 
it    is  impossible  to    lay  down    a  rigid 
rule  according  to  which   those  damages 
should  always  be  calculated,  (Oharies  ^mm- 
ton  Hogg  ▼.  Dinonaih  8rimomi,  8.  W.  R, 
VIIL  447,)  beyond  calling  repeated  atten- 
tion to  the  &ct  that  they  include  not  all 
that  was,  but  sll  tiiat  might  have  been,  col- 
lected.   In  the  case  of  an  estate,  they  have 
been  held  to  be  assets  minus  cost  of  colleo* 
tions,Govemment  revenue,  loses  by  deser- 
tion and  death  of  ryots,  by  drought,  4c.  The 
proper  means  of  ascertaining  their  amotmt 
as  to  require  the  party  who  has  held  pos- 
session, and  against  whom  the  decree  has 
passed,  to  produoe  his  accounts,  and,  if  ne- 
cessary, to  compel  him  to  do  sa    On  him 
lies  the  onus  of  proving  the  actual  amount 
of  mesne  profits ;  and  If  he  fail  to  produce 
his  accounts,  he  will  only  have  himself  to 
blame  if  the  amount  awarded  by  the  Court 
is  larger  than  the  actual  mesne  profits. 
Dinobundha    tfandi  v.     Keshab    Chsmd 
Ohost,  8.  W.  R.,  in.  Mis,  25. 
There  is  no  ground  for  interfering  with  an 
order  of  a  Judge  directing  execution  of  a 
decree  for  mesne  profits  estimated  by  oon- 
jecture,  where  the  judt^ent-debtors,  who 
have  all  the  means  of  knowledge,  steadily 
refuse  to  produoe  any  trustworthy  evi- 
dence as  to  the  amount  of  theffuwneprofits. 
8ook  Chand  Shah  t.  Tajmsia  Oasi,  S.  W. 
R.,  I.  Mis.  14.  In  the  same  way  in  Watson 
V.  Pean  Lai  Shaha,  B.  L.  R.,  VU,  175,  the 
order  given  was  to  calculate  them  on  the 
actual  profits  realised  from  the  land,  and 
if  that  could  not  be  ascertained  (as  to 
which  the    burden  of  proof   should    be 
on   the    defendant),    then    according  to 
the  capabilities  of  the  soil  in  an  average 
season,  making  the  deductions  neoessaiy 
on  account  of  the  bad  seasons,  expense  of 
cultivation,  rise  and  fall  of  prices,  and 
cost  of  seed ;  and  in  tiie  case  of  vi<li|;o,  the 
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value  of  the  raw  produoa,  a&d  not  of  the 
manufactured  article. 

In  Sitria  Eo,  v.  Baja  M  Swriahy  8,  W.  R., 
V.  P.  O.  125,  thej  were  estimated  from 
the  average  of  two  preceding  years,  as 
ftsoertained  in  a  former  suit,  the  evidence 
before  the  Court  on  both  sideB  being  un- 
satisfactory. 

They  should  not  be  estimated  on  the  gross 
produce  of  an  estate,  except  when  all  other 
means  of  ascertaining  them  faiL  The  rents 
due  from  the  actual  cultivators,  or,  if  tres- 
passer cultivate  Uie  land  by  his  own  servant, 
the  value  of  the  produce  should  be  taken 
as  the  amount  of  the  m«tfM  profits.  Khe* 
mum  Kurie  Delia  v.  ModhooiMttty  Debia, 

"Where  a  party  is  decreed  entitled  to  mesne 
int)fit8,  the  trespasser  cannot  be  allowed  to 
urge  that  the  owner  would  not  have  realiz- 
ed as  much  from  the  land  as  he  (the  tres- 
passer) did;  but  if  he  had  obtained  extra- 
ordinary profits  by  the  expenditure  of  capi- 
tal on  the  land,  abowanoe  should  be  made 
for  such  expenditure.  StrmcUh  Bate  v. 
Nolnn  Chemdar  Bote,  3  W.  R.,  IX,  478. 

(B,)  Bom  for  etm  a  plaintiff,  hy  his  awnaets 
or  ¥MMr4Sy  wry  kis  right  to  mesne  profts  ? 
He  does  not  injure  them  at  all,  nor  is  he 
estopped  by  anything  said  in  plaint  as  to 
the  amount  thereof,  where  the  decree  pro- 
vides for  their  ascertainment  at  the  time  of 
execution,  Baro  Oovind  Bhukut  v  Degamba- 
ri  D^bia  S.  W.  R, ,  IX.  217,  nor  when  he  only 
names  by  estimation  a  ontian  sum  as  the 
amount  of  mesne  profits,  and  pra^ s  the 
Court  to  ascertain  the  amount  defimtively 
by  local  inquiry.  He  is  then  entitled  to 
reoei ve  the  sum  which  the  local  inquiry  may 
show  to  be  really  due.  Bhomu  Singh  v.  Ha- 
noi Singh  and  others,  8.  W,  R^  Yl.  Mis%K 

A.  obtained  a  decree  declaring  him  entitled  to 
poasesnon  under  a  mortgage  of  one-third 
ef  the  property  in  dispute,  with  means 
profits.  B.  subsequently  obtained  a  decree 
against  A.  and  l^e  other  co-sharers  for  pos- 
session of  the  whole  estate,  with  msMM  pro- 
fits, under  another  mortgage;  but,  instead 
of  taking  full  advantage  of  his  decree,  he 
received  from  all  the  co-sharers  the  amount 
due  to^him  on  the  original  transaction,  and 
restored  the  property  to  them.  HM  that  A. 
was  entitled  to  recover  mesne  profits  due  to 
Um  under  the  orig^al  decree,  .flwnu  CAan- 
dar  Biswas  v.  TrOolinath  BatMrji  i<.  W. 
R^  VL  MU.y  28. 

The  sale  by  a  decree-holder  of  the  nght  to 
recover  possession  under  one  decree  does 
not  affect  his  right  to  recover  under  another 
decree  mesne  profits  collected  during  the 
time  of  the  judgment-debtor's  illegsl  occu- 
pancy. SiUd  Chandar  Shaha  v.  Brojo 
Sunder  i  Ihsi,  S.  W.  R„  IV,  12. 


Plaintiff  and  defendant  and  certain  others 
were  co-sharers  of  an  abad.  Each  agreed 
to  cultivate  certain  portions,  and  after- 
wards to  give  up  any  excess  land  cultivated 
by  him,  Defendant  cultivated  899  bigfaas  in 
excess  of  hia  share.  Plaintiff  sued  him,  and 
got  possession  of  the  excess  laud  on  payment 
to  the  defendant  of  a  compensation  for 
the  expense  of  cultivation,  aod  then 
brought  his  suit  for  m>esne  profits.  Held 
that  he  was  not,  under  the  circumstances, 
entitled  to  mesne  profits.  Deb  Narain 
Deb  V.  Kali  Das  JOttar,  B,  X.  R^  FZ 
Appendix  70. 

Where  the  plaintiffe  made  over  the  manage- 
ment of  their  lands  to  their  bankers,  but 
did  not  i>art  with  the  property  in  the 
lands  even  for  a  temporary  period,  they 
were  entitled  to  maintain  a  suit  for  meme 
profits  against  the  defendants,  who  tres- 
passed on  and  occupied  the  lands  whtlsb 
the  estate  was  under  the  management  of 
the  bankers.  Ramratian  Rai  v.  Dwarka 
2)«,M-IF.  P.  1870,198. 

Htld  that,  as  under  sec.  263,  plaintiff  might 
have  executed  his  decree  b^  removal  of  the 
party  who  had  got  possession  under  a  title 
created  by  defendant  subsequent  to  the  in- 
stitution of  the  suit,  he  had  the  means  of 
recovering  possession  while  defendant  had 
not.  Under  these  drcumstanoes,  defen- 
dant could  not  be  held  liable  for  the 
profits.  Baradhon  DaU  v  JoyJdHo  Banar- 
Ji  and  others,  >.  W.  ft.y  XL  444. 

(C)  As  to  right  to  or  liability  for  mesne  prqfiti, 

A  pli^tiff  can  only  obtain  as  far  as  his  title 
is  proved.  Oosain  Ranjit  Qter  v.  Lola  Dur- 
ga  Parshad,  S.  W.  A,  ///.  86. 

Persons  who  purchase  from  one  who  they 
know  has  no  legal  right  to  sell,  with  full 
notice  that  the  vendor  is  only  a  tmstee 
for  her  minor  sons,  are  liable.  Lachma/n 
Singhy,  UussLBibi  Misiam,  3,  W.  R,  V. 
219. 

Where  the  Qovemment  and  a  farmer  were 
both  jointly  liable  for  mesne  profits  as 
joint  wrongdoers,  it  was  ordered  that  they 
should,  in  the  first  instance,  be  severally 
charged  with  the  amount  of  mesne  profits 
whi<^  each  had  realised.  The  Oolleistorof 
Bograh  on  behalf  of  Oovemment  v.  ShamA 
Shunker  MoKumdar  and  others,  S.  W.R.,  VI. 
280.  .  ,      . 

(k)  Sec.  265  deals  with  the  nght  of  partners 
to  apply  for  winding  up  by  Court,  after 
termination  of  partnership. 

(2)  The  reader  is  referred  to  the  appendix 
for  copies  of  the  rules  laid  down  by  the  se- 
veral High  Courts  as  to  the  persons  who 
are  entitled  to  obtain  copies,  and  the  fees 
fixed  for  them. 
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COSTS. 

CHAPTER  XVni. 

Of  Costs. 

218.     When  disposing  of  any  application  under  this 

Coeto  of  appUoaUon.  ^ode,  the  Court  may  give  to  either 

party  the  costs  of  such  applica- 

tion,(a)  or  may  reserve  the  consideration  of  such  costs  for 

any  future  stage  of  the  proceedings.(^) 

219.     (187)  The  judgment  shall  direct  by  whom  the 

Judgment  to  direct  b      ^^^*®  ^^  ®^^  party  are  to  be  paid,(tf) 
whom  coBte  are  to  be  paid.^    whether  by  himself  or  by  anv  other 
party  to  the  suit,  and  whether  in 
whole  or  in  what  part  or  proportion.(rf) 

M.  220.    The  Court  shall  have  full  power(«)  to  give  and 
^        ^r,   ^  apportion  costs  of  every  application 

PowTof  Co^tMtooort..    ^§"3^^  ^  ^y  mmmer  it  thinks  fit. 

and  the  fact  that  the  Couit  has  no  jurisdiction  to  try  the 
case  is  no  bar  to  the  exercise  of  such  power : 

Provided  if  the  Court  directjs  that  the  costs  of  any  appli- 
cation or  suit  shall  not  follow  the  event,  the  Court  shall 
state  its  reasons  in  writing,  (f) 

M,  221.    The  Court  may  direct  that  the  costs  payable 

Costs  may  be  setoff  against    ^  01^^  party  by  another  shall  be 

mim  admitted  orfoondto  be    set-ofif  against  a  sum  which  is  ad- 

"•"  mitted  or  is  foimd  in  the  suit  to  be 

due  from  the  former  to  the  latter ; 

but  such  direction  shall  not  affect  the  lien(«7)  upon  the 

o   .      .,,,,.  amount  decreed  of  any  pleiEwier  in 

Savmg  of  pleadera  hen.        ^^^^  ^^  ^^^  ^^  ^^^^^^  ^  j^ 

under  the  decree. 

M,  222.    The  Court  may  give  interest(A)  on  costs  at  any 

Interest  on  coats.  ^^te  not  exceeding  six  per  cent,  per 

Payment  of  costo  out  of    annum,  and  may  direct  that  costs, 

subject-matter.  ^i^^  or  without  interest,  be  paid 

out  of  or  charged  upon  the  subject-matter  of  the  suit, 

{Continued  on  page  132). 
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CHAPTER  XVin. 
Vtcius  vxctori  in  es^enais  condeinnaius  est. 

The  first  point  that  strikes  the  eye  in  this  chapter  is  that  the  new  Code  is  silent  as  to 
what  expenses  are  to  be  considered  as  included  in  the  term  "  costs."  Act  YIII.  of  1S59 
divided  such  expenses  into  seven  heads :  (i)  Stamps  ;  costs  of  (il)  summonses  to  defendants 
and  witnesses;  (iii^  of  other  processes;  (iv)  of  procuring  and  filing*  copies  of  documents;  (v) 
pleaders  fees;  ^vi)  charges  of  witnesses ;  (vii)  expenses  of  Commissioners  in  taking  evidence, 
local  investigationB,  and  investigations  of  accounts  (and  arbitrators).* 

Under  the  first  head  may  come  an  arzi  navisf  fee  for  writing  a  plaint  if  the  Court 
considers  it  to  have  been  necessarily  incurred. 

The  stamps  for  plaint,  and  whole  of  pleaders'  fees  was  held  to  be  properly  included  in  the 
costs  of  the  second  hearing  in  a  case  which,  being  reversed  by  the  iligh  Court  on  appeal,  was 
remanded  with  orders  allowing  plaintiff  to  amend  his  plaint,  and  requiring  him  to  pay  the 
costs  of  the  first  two  hearings.    Madhuh  Ckandar  Bira  v.  R.  L.  Bira,  3  W.  R.y  XIV.  143. 

With  reference  to  the  second  head,  the  expenses  of  witnesses^  produced  by  a  party 
without  the  intervention  of  the  Court  are  legitimate  expenses  if  hon$,fide*  and  of  necessity. 
The  rules  by  which  pleaders'  fees  are  to  be  calculated  will  be  found  in  the  appendix  under 
that  head. 

Careful  examination§  is  to  be  directed  to  the  item  of  pleaders'  fees,  especially  in  cases 
where  more  than  one  pleader  has  been  employed.  Thus  in  Madras  the  rule  is  that  where 
parties  on  the  same  side  retain  each  a  separate  pleader,  the  other  side,  if  condemned  in 
costs,  will  be  chaiged  with  the  fees  of  each  of  such  pleaders  if  the  interests  of  the  parties 
retaining  them  were  distinct,  and  with  the  fees  of  one  only  if  their  interests  were  identicaL 

This  principle  runs  through  all  the  following  rulings  : — 

An  attorney  who  does  any  work  jointly  for  several  parties  together  can  only  make  one 
charge  for  costs,  and  must  be  taken  to  represent  them  jointly.  When  he  appears  before 
the  taxing  officer  for  the  taxation  of  costs,  a  taxing  officer  should  not  issue  separate  sum- 
monses to  different  parties  who  appear  by  one  attorney.  EenrUUa  Kenny  v.  AdminutraAor 
General  of  Hengal,  B,  L.  M,,  VII,  Jpp  50. 

SevenJ  defendants  were  sued  in  respect  of  the  same  matter,  and  their  defences  were 
identical :  the  defendants  appeared  separately.  Ifeld  that  the  Judge  below,  in  dismisslDg 
the  suit)  properly  allowed  to  the  defendants  the  costs  of  a  joint  defence  only.  Joykishcn 
Mookerjee  v.  Hvrryhungto  Burrdtd,  Marsh,,  96. 

Ijinallee-holderS)  defendants,  should  be  represented  ijmallee  by  one  pleader  and  one  set 
of  pleadings,  and  are  not  entitled  to  separate  costs.  Brindahun  Chundtr  Chowdhry  v.  Bam 
Cwmar  C/wvdhryy  8,  W.  B,,  I,  189. 

Members  of  the  same  ^imily,  and  living  in  the  same  place,  when  Bued  together  on  a 
common  cause  of  action,  are  entitled  to  only  one  set  of  costs.  Kashi  NautK  Boy  Chovklkry 
T.  HuUodhwr  Boy,  B,  W.  J2.,  //.  60;  but  where  the  defences  taken  are  distinct  and  different 
two  sets  of  costs  ought  to  be  given.  Ham  Ckandar  Qotain  y  JHoH  Lai  Baghchif  B,  W, 
JL,  II,  19. 

In  a  suit  for  the  recovery  of  property  by  a  descendant  of  a  vendee  claiming  as  shebait 
of  the  idol,  the  zamindar  and  the  patnidar,  who  were  both  compelled  to  appear  for  the 
protection  of  tiieir  interests,  and  whose  defences  were  not  necessarily  identical,  were  en- 
titled to  separate  costs.  Oobind  Nath  Boy  Bahadoor  v.  Ranee  Laehnd  Kumari  and  another^ 
3.  J^,  B„  XI.  86. 

Where  a  plaint  had  been  rejected  as  having  been  filed  against  several  persons  who  had 
different  defences,  it  was  held  to  be  within  the  discretion  of  the  Judge,  in  appeal,  to  dis- 
miss the  suit  and  saddle  the  plaintiff  with  the  costs  of  all  the  defendants,  notwithstanding 
that  all  the  latter,  except  one  set,  admitted  the  claim,  and  retired  from,  the  contest.  Eos- 
uUa  Koer  v.  BeKary  Paluck,  S,  W.R,  XIL  70. 

Upon  the  same  principle,  under  a  charge  against  several  defendants  for  haying  jointly 
misappropriated  property,  one  defendant  is  not  bound  to  entrust  his  defence  to  the  counsel 
for  the  o&ers,  but  each  has  a  right  to  defend  himself,  and  is  entitled  to  separate  costs  if 
successful.    NUhamth  Surma  and  othenv,  Boosela  Debia  and  others,  B,  W.  R,,  VI  824. 

When  a  defendant  states  in  his  defence  that  he  has  nothing  to  do  with  the  case,  and 
appearing  by  a  separate  pleader  incurs  a  separate  set  of  costs,  and  makes  good  his  defence, 
he  IB  entitled  to  a  separate  set  of  oostsL  ^ee  Bam  Chandara  Oosami  v.  VatOal  Baghchi 
B,  L.  B,,  IL  A,  0,  168.  This  was  a  case  for  reooTery  of  possession  of  land;  the  other 
defendants  claimed  a  title  and  made  it  good. 

In  the  N.-W.  P.  C.  O.  14  of  1865  decrees  are  to  specify  distinctly  that  the  order  for 
charging  vakil's  fees  is  such  as  has  been  considered  necessary  with  reference  to  the  circum^ 
stanc(M  of  the  case, 

•  Pwij,  Or 0.  Se,S7,    t  Cen.  Piot.  I.  485.    J  Cen.  PJfOT,  BC.  VII,  1875. 
SMad.31,N,-W,P,C.0,II,(!, 
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Special  referenoe  in  c&loolating  pleaders*  fees  ia  directed  to  Raja  Kantk  Bahadur  y.i^am- 
dm  Holdar,  8.  D.  A.  L.  P.  Peb.^  484S,  and  Collector  of  Dacca  ▼.  G.  Lamb,  ib  p.   43. 

A  Court  is  bound  to  award  as  costH  to  a  defendant  hia  pleader's  fees  calculated  accord- 
iDg  to  rules  laid  down.  The  plaintiff  cannot  take  advantage  of  any  private  arrangement 
between  the  defendant  and  his  vakiL  Umirtonath  Jha  v.  Mogho<math  Parihad  Roy^  8 
W,  B.,  VI.  26. 

Other  expenses,  when  deemed  necessary,  can  also  be  allowed.  Thus  in  a  suit  to  set  aside 
a  settlement,  two  accountants  were  employed  at  the  plaintiff's  instance,  and  not  by  order 
of  Court,  to  examine  the  settler^s  books  and  give  evidence.  Held  that  the  investigation 
being  most  useful  to  the  Court,  and  adi4)ted  to  the  ends  of  justice,  the  taxing-master  was 
right  in  allowing  their  expenses.  MacNair  v.  Mogg^  II.  Hyd€*a  Hep.,  89 ;  and  where  in  a 
mortgage-deed  the  mortgagee  covenanted  to  re-oonvey,  on  being  paid  principal  and 
interest  and  ''all  costs^'  ^d  charges  as  between  ''attorney  and  client,"  and  the  mort- 
gagee, in  default  of  repayment  of  the  mortgage-money,  obtidned  an  ex  parte  decree  for 
sale,  the  Court  should  award  him  costs  as  between  attorney  and  client.  Chunder  Kumat 
Chatterjee  v.  S.  C.  ChaUerjee,  Ind.  Jur.  fl.  S.,  I.  222, 

In  Madrai^  sums  paid  for  printiug  charges,  and  stamp  fees  levied  for  authenticated 
copies  of  decrees  and  judgments  appealed  a^inst,  and  for  a  vakalatnamah,  n>ay  also  be 
faicluded.  tJo  also  costs  of  searching  for  records  when  it  is  necessary  to  refer  to  the  public 
records  of  another  Court,  \\hen  execution  is  taken  out,  the  amount  so  paid  should  be 
credited  to  Government. 

The  generidf  rule  to  guide  officers  in  taxation  is  that  none  but  necessary  costs  will  bo 
allowed  ;  all  unnecessary  costs  will  be  borne  by  the  party  incurring  them ;  such  are  those 
of  petitions  recklessly  presented  during  trial,  mmeeessarily  prolix,  of  copying  and  filing 
irrelevant  documents,  and  punitive  costs. 

Costs  of  appeal  will  follow  the  same  rules,  but  a  successful  appellant  will  not  as  a  matter 
of  course  be  entitled  to  cofts  of  proceedings  in  lower  Court  except  by  special  order  of  Court, 
accepting  appeal   Appellate  Courts  should  use  a  sound  discretion  in  awarding  costs  ah  inUh 

The  general  principle  to  guide  a  Court  in  awarding  costs  is  that  they  abide  tiie  eyent 
of  the  action ;  but  this  is  quaJified  by  another  rule  whidi,  though  not  expressly  laid  down 
in  the  Code,  is  an  established  rule  of  practice,  viz.,  that  if  the  plaintiff  recover  a  less  sum 
than  the  amount  sued  for,  the  defendant  is  not  liable  to  pay  more  than  hia  proportion  of 
oosts.  The  Judge,  however,  has  a  discretion  to  over-ride  both  tiiese  rules  ;4md  while  awarding 
Judgment  in  favour  of  plaintiff  or  defendant,  aa  the  case  may  be,  to  direct  that  he  do  not 
recover  costs.  It  is  impossible  to  define  what  circumstances  will  justify  a  Judge  in  refua* 
ing  the  successful  party  his  costs,  but  it  may  be  laid  down  aa  a  general  rule  that  when  the 
plaintiff  sues  for  a  debt  on  account,  or  for  goods  purchnsed,  of  the  exact  amount  of  which 
the  defendant  may  reasonably  be  considered  ignorant,  he  is  not  entitled  to  recover  oosta 
unless  he  has,  before  urging  his  suit,  sent  a  written  account  of  his  claim  to  the  defendant. 
Further,  whenever  oostH  are  disallowed,  the  reason  should  be  specially  stated  on  the  record. 
Costs  must  be  taxed  hj  the  deciding  officer,  and  entered  in  tiie  decree,  which 
should  also  state  by  what  parties  and  in  what  proportions  they  are  to  be  paid.  It  is  recom- 
mended that  a  running  account  of  costs  be  kept  up  on  a  separate  sheet  of  paper  in  the  form 
prescribed.  This  might  be  done  by  the  native  reader  who,  under  the  system  of  Bng^lish 
record,  must  have  a  good  many  leisure  moments.  At  the  conclusion  of  tiie  caae  the  detail 
of  the  costs  should  be  read  over  to  the  presiding  officer,  who  can  cause  any  special  order 
regarding  costs  to  be  recorded  in  the  appropriate  column. 

As  before,  the  proportion  in  which  and  the  persons  by  whom  oosts  are  to  be  paid  is  lefl 
to  the  discretion  of  the  Court.  Only  where  they  do  not  follow  the  evetit,  reasons  tot  such 
departure  are  to  be  given  in  writing.  Interest  may  be  added  to  coats  at  a  rate  not  exceed- 
ing six  p.  a  per  annum. 


fa)  Thus,  when  a  suit  la  diBmia«ed  for  want 
of  jurisdiction.  Punchanun  Oho9»  ▼.  Bro- 
imdro  Nm^n  Deb,  I.  Ind,  Jur,  A.  8.  88. 

An  application  which  is '  considered  aa  a 
regular  suit  should  harre  oosta  caloulaled 
upon  it  as  though  it  were  a  regular  suit. 
Jtajf  Priyanath  Chawikri  t.  PtoMuma 
Okmndra  JUy  ChaudhH,  B.  Z.  JT,  //. 
A.  a  249. 

(6)  Tha  specification  of  oosts  without  allot- 
ment  ia  wrong.  Janki  ^ath  MvkatH  r, 
J,E.ifukarih8.W.R.,XV.i, 

•  a  O.  81,  W. 


(e)  CoBta  ot  a  ault  for  elfeoting'  partition 
in  a  case  ^of  joint  ownership  should  be 
borne  by  each  party,  for  such  expenses  are 
net  caused  by  any  wrongful  act  of  either 
party,  but  by  the  nature  of  their  tenancy, 
J^mmSamaStmdriDebiv.  Jardim,  Shk^ 
ner  A  Co.,  B  L,  R.,  III.  App.  120. 

With  this  ruling  shouM  be  compared  the  fol- 
lowing:-'PlalQtiff  should  pay  wh^  he  makes 
oo-sh^ers  defendants  omy  that  he  may 
have  a  complete  decree  for  partition.  Btm^ 
paU  Koer  v.  AT.  C,8ingk,8.  W.R,  XIV.  94 

fPaaj.aO.,  Z^,17. 
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(d)  Whtti  a  ponon  vakee  a  fictitious  aale  in 
order  that  another  person  may  be  sued 
instead  of  himself^  or  that  h^  may  come 
in  and  defend  a  suit  under  that  other 
name,  the  Court  oug^t  to  give  an  order 
that  such  person  should  pay  the  costs 
incurred  by  a  successful  plaintilt  Sri- 
mkoU  BawjOiundri  DaH  v.  RiMmara^an 
MiUer,  B.  L,  IL,  VIIL  App,  67. 

Cm  a  Court  travel  beyond  the  reoordU  In 
MamctmndarCIkm  y.  Anando  LaU  Doss, 
Bourke  H,  ft(t,  and  Jage$har  Eomoatr, 
JPf9iom0  Kumar  Ohoie,  Lj.M.S.,L2S2,tk 
defendant  succeeded  in  showing  and  8ecur> 
ed  costs,  against  a  fictitious  plainti£E^  The 
piactioe  obtains  in  English  law>  see  Sajf- 
won^  y.  Oifard,  M.  atid  W.,  IV,  194, and 
£van$^,Bko$^  Q, B,  ILZZi.Hutekkamv. 
Gre€nwood,B,€Md  B„IV.  824,andJni^ 
Y,Edi9ard$yC.B,,XVL2l2.  In  these  lasts 
third  party  was  made  to  pay  costSy  but  he 
was  also  a  defendant.  But  in  the  case  quot- 
ed above,  the  defendant  was  not  on  the  re- 
cord at  all.  The  case  of  Bamnidhi  Koim- 
doo  y.  Bcfi^  A,  Khtm,  B.  L.  R,  App. 
XI.  97,  diows  that  this  power  is  consi- 
dered to  be  confined  to  the  Hi^  Courts, 
and  that  they  can  do  it  under  the  power 
the^  have  to  punish  contempt  of  Court. 

Bnt  if  the  defendant  is  a  real  and  not  a 
sham  one»  and  himself  did  the  wrongful 
action  on  which  the  suit  is  brought^  and 
^bB  plaintiff  before  the  trial  Imew  the 
drcumstanoes  onder  which  he  afterwards 
■ought  to  make  a  third  pers<m  responsible 
lor  the  costs,  and  xnight  have  added  him 
as  a  party  to  the  suit,  the  Court  will  not 
order  snch  stranger,  not  on  the  record,  to 

Sy  costs  decreed  against  a  defendant.  B, 
,  Pnmkummi  Don  ▼.  A.  O.  Mvkatji,  B. 
X.  2J.,  IX.  210. 

A.  defendant  who  ooUodes  witii  the  plaintiff, 
andinduces  him  to  bringasuit  lor  his  benefit, 
may  be  ordered  to  pay  the  costs  of  his  co- 
dsfandants  in  the  Court  below.  It  seems 
that  he  may  also  be  ordered  to  pay  the 
oostB  of  an  appeal  by  the  plsinti£El  Bhyroo 
Bao^  y.  Babijo  Anoerooaep  Iho  Nmrain 
Simgk  mud  M$nj  Mortk.  608. 

When  a  defendant  has  made  admissions  which 
■ligfat  hays  induced  a  plaintiff  to  bring 
him  into  the  oategory  of  defendants,  al- 
thoo^  the  daim  again*t  him  may  be  dis- 
misiad,  he  is  ordmarily  not  entitled  to 
ooeta  SnMUkIioyY.6,0.Sm,,S.W.Il^ 
XV.  S48.  (See  also  Laia  B^igwan  Dan  v, 
Bpad  Ahlku',  ^id.  Jw.  N.  3.,  I.  800). 

Parties  who  naye  no  interest  in  the  suit,  and 
have  been  unnecessarily  joined,  should  get 
theboosts.  OoUeetor <f  Iktecm y.  XamtOa- 
Imt  Muiam,  S.  W.  i2.,  ZT.  88  ;  Jntmdo 
Okandar  Ciutudhri  v.  Iic>jf  MMooramaih 
Ckaudkri    Be9,  VIII.  15. 

See  also  ^yad  A  find  Smaam  v.  Eira  JM, 

17 


One  of  several  judgment-debtors  jointiy 
liable  haviog  paid  more  than  was  due 
between  him  and  his  co^fendants,  sued 
for  the  escess,  among  others,  a  defendant 
who  also  had  paid  more  than  his  share.  To 
such  defendant  costs  were  allowed. 

Such  plaintiff  cannot  call  upon  his  co-debtors 
to  coDtribute  in  resoect  of  costs  when  he 
has  been  compelled  alone  to  satisfy  the  debt, 
Panjab  v.  Pitcm  Singh,  -V.-  W.  P.  1874, 102, 

A  person  needlessly  made  a  party  in  a  suit 
IS  entitied  to  costs  on  the  usual  scale,  on 
the  amount  of  the  suit.  Kcuhinath  Bm^ 
v.  OhoMdoirMcm  Deb.,  B.  W.  B.,  IX^ 
889. 

When  a  plaint  contained  allegations  of  ex- 
press malice  and  want  of  Oima  Jidei  on 
the  part  of  the  trustees  in  passmg  and 
publishing  the  libellous  resolution  com- 
plained 0^  which  allegations  obliged  the 
trustees  to  plead  justification,  on  which 
plea  also  they  were  successful,  it  was  held 
the  j^ainttff  must  pay  costs.  Bheikerd  v. 
Trustmtf  Pore  of  B<mbay,  L  L.  R.  Bom,, 
Z  477. 

A  i^aintiff  who  chose  to  make  charges  of 
misconduct,  profligacy,  Aa,againsta  defen- 
dant unsupported  by  evidence,  and  when 
no  attempt  was  made  to  support  them,  was 
disallowed  his  costs.  BitwmcUh  CJumdar 
v.  S.  M.  XKaaUamam  Dady  B.  L.  B.,  IX* 
76  (see  also  QopaL  Naram  Mostumdar  ▼• 
M.  Gupiu  and  amothar,  B.  L.  J2.,  XIV.  21.) 

A  Hindu  childless  widow  consented  to  a 
decree  for  partition  which  directed  that 
the  parties  should  bear  their  own  costs  res- 
pectively; after  partition,  without  showing 
any  necessity  for  the  suit^  she  a^ed  that 
her  costs  should  be  paid  by  sale  of  the  portion 
allotted  to  her,  and  not  out  of  the  life  inter- 
est to  which  alone  she  was  entitied ;  in  other 
wordfi,that  they  should  be  paidby  the  defen- 
dant, who  was  her  imme<uate  reversioner. 
This  was  refused.  Costs  in  such  a  case  could 
only  be  granted  according  to  her  applica- 
tion if  she  had  made  out  a  distinct  case  of 
necessity,  and  proved  that  she  was  drivaa 
to  sue  to  protect  herself  and  her  husband's 
estate.  Xistokammy  Dad  y«  Mirtooi^a^ 
DaU,  B.  L.  JR.,  XZ  App.  86. 

No  order  was  made  as  to  costs  in  a  case  where 
theobjeotionthat  apkintdisdosedno  cause 
of  action  was  not  tacen  in  the  lower  Courtu 
Pran  BandkM  CkaUmjm  v.  Madhn  B%idan 
Patra,  B.  L.  B.^  XIII.  App,  18. 

Sinularlv,  when  the  objection  that  a  case  has 
been  unproperly  remanded  by  the  lower 
appellate  Court  was  taken  in  qpecialan- 
peal  from  the  decree  passed  upon  a  remand, 
instead  of  its  being  taken  from  the  order 
of  remand,  appellants  were  held  not  enti- 
tied to  oosts.  Maionm  QjAay.  Boml  N.  3. 
Iko,  B.  L.  JR.,  Xni.  198. 

A  respondent  who  had  not  delivered  paper 
books  as  allowed  by  ruk  i9|  Cal.  H.  C,  ia 


Digitized  by  VjOOQIC 


190 


APPEAL  FROM  COSTS. 


default  of  appellant's  doing  so,  was  refused 
costs,  even  though  appellant  did  not  appear 
tLt  hearing,  burro  Sundri  Dasi  v.  Eali- 
paddo  DaU,  B,  L.  R„  XIV.  App.  \1, 

A  plaintiff  held  disentitled  to  costs  on  ac- 
count of  laches.  Mir  Tuhi  All  v.  M*  S, 
AU,N.,  IT.  P.  1S78, 187. 

Costs  should  not  be  aJlowed  when  the  case 
has  been  brought  simply  to  annoy  or  inflict 
injury.  Where  an  iU-conditioned  person 
files  a  plaint  for  partition  solelv  for  the  pur- 
pose of  inflicting  injuiy  upon  his  joint  hol- 
ders, the  Court  will,  in  the  exercise  of  the 
power  conferred  by  section  219,  mulct  him 
in  the  entire  costs.  BKuhanmohan  Dty 
V.  DinoncUh  Dey,  I.  Byde'a  Rep.,  122. 

A  suit  may  be  dismissed  by  reason  of  the  de- 
fendant's conduct  without  costs.  Muham- 
mad Ibrahim  v.  Lauder,  Cor.  Rep.,  42. 

Persons  guilty  of  barratry  or  maintenance, 
and  setting  in  motion  the  Court  for  impro- 
per motiTes,  will  be  made  to  pay  the  costs 
of  the  proceeding.  Jagtahar  Kumar  v.  Pro- 
9u%iio  Kumar  Ohose,  In.  Jur,  N.  8.^  1. 2S2. 

To  assess  the  defendant  in  a  suit  with  the 
plaintiff's  costs,  when  plaintiff's  suit  is  dU- 
missed  for  want  of  any  cause  of  action,  is 
irrefj^Uu*  and  unreasonable.  Sri  Dantuluri 
Narayana  v  Surup  a  Raju,  Mad,  Hep.f 
III.  A.  C.  11?. 

Where  a  party  is  made  a  defendant  without 
a  cause  of  action  being  alleged,  his  co-de- 
fendant should  not  be  made  to  pay  his 
costs ;  they  should  be  paid  by  the  plain- 
tiff. Bam  Chandra  MiUra  v.  Kiato  Coma- 
ret  Dati,  8.  W.mX.  194. 

When  all  matters  in  difference  are  referred 
to  arbitration  under  an  order  of  Court,  the 
arbitrators  have  power  to  deal  with  the 
costs  of  reference  and  the  award.  Mohan 
Lai  V.  Nathu  Bam.  B,  L.  i2.  O.  C,  L 
144. 

yhe  plaintiff  should  pay  defendant's  costs 
when  a  suit  is  dismissed  for  misjoinder. 
MaitraParaKady.BomduIUd^  N,-W.  P, 
1878,  20. 

In  a  suit  against  representatives,  a  Court 
should  ord^arily  direct  payment  of  costs, 
not  against  defendants  personally,  but  out 
of  estate.  Madho  Bamy.  DUbar  Mahtd 
iV:-Tr. -P.  1870,449. 

The  estate,  and  not  the  manager  thereof  is 
held  liable  for  the  costs  of  a  suit  instituted 
in  perfect  good  faith  by  the  manager  for  the 
benefit  of  the  property.  Bam  Kishore 
Ackarji  Chaudhri  v.  Luekee  Dabea  ChaU' 
dhrain,  S.  W.  i2.,  I.  Mia.  1. 
/  e)  The  question  of  costs  is  the  most  general 
question  to  be  determined  in  a  suit;  in  fact, 
it  is  the  only  question  over  which  the 
Court  can  exercise  the  widest  discretion. 
The  discretion,  however,  is  to  be  exercised 
with  special  reference  to  all  the  circum- 
stances of  the  case,  including  the  conduct 
ol  the  parties.    It  is  not  correct  in  law  or 


justice  to  say  that  costs  must  invariably 
be  awarded  in  proportion  to  the  amounts 
decreed  and  dismissed.  If,  for  instance,  aa 
in  the  case  Sheodhvcd  Tewari  v.  Jadonatk 
Teufori,  8.  W.  B.,  IX.  61,  it  is  found  that  a 
plaintiff  has  mainly  succeeded  in  his  claim ; 
that  his  suit  was  an  honest  and  bond  fid€ 
one ;  that  the  portion  dismissed  has  been 
lost  more  in  consequence  of  the  miscon- 
duct of  his  opponents  than  on  account 
of  any  fault  of  his  own,  it  would  be  inju»> 
tice  to  refuse  him  lus  full  costs. 

Althous^h,  however,  the  question  of  costs  ia 
within  the  discretion  of  a  Court,  yet  the 
Courtis  bound  to  give  some  reason  for  the 
exerdse  of  that  discretion.  ShwU  Bakhah  v. 
LaUa  NandRam.    S.  W.  B.,  XI.  48. 

Again,  a  Judge  ought  not  to  apportion  oosta 
contrary  to  the  terms  of  the  decretal  order; 
nor  is  he  at  liberty  to  put  his  own  inter- 
pretation upon  a  decretal  order  which  is 
unambiguous  in  its  terms*  Munich  Chun- 
derLuakkurv.  ffaro  Parahad  Bai  ChoM- 
dhHand  othera,8.    W.  22.,   VI.  Mia.  ^. 

For  a  long  time  under  the  old  Code  it  was 
held  that  an  order  for  costs  was  not  in 
any  way  open  to  appeal,  nor  is  there  in  the 
new  Code  any  particular  provision  about 
appeals  on  this  head,  still  sec.  219  makes  the 
order  on  costs  part  of  a  judgment,  and  see. 
206  makes  it  a  part  of  a  decree;  while  seo« 
640  provides  that  an  appeal  shall  lie  from 
any  part  of  a  decree,  and  sec  584  makes 
ample  proviaioa  for  special  appeals. 

Still,  looking  to  the  wide  terms  of  sec.  220,  it 
may  be  inferred  that,  as  under  the  old  Code, 
BO  now  under  the  n6w,in  such  cases  Courts 
should  exercise  very  great  discretion,  and 
only  interfere  when  the  discretionary  pow- 
er allowed  to  the  lower  Courts  seems  to 
have  been  exercised  in  violation  of  usage, 
and  to  have  inflicted  marked  injustice. 
KuppuavamianNunnoyyain,M.  H,  C,  I  74; 
Oirdhari  Lai  Dai  v.  Sundar  BOi,  3.  W.  B., 
VI.,  187;  Amiraaahar  ffafie-ullah  v.  Jam- 
shadji  Buatanyi,  and  Deaaji  LaJcmiji  v.  B,  i>. 
Narotam  Daa,  Bam.  H.  C,  VIII.  100. 

When  a  plaintiff  has  asked  for  a  sum  which 
is  in  excess  of  what  the  Court  holds  him 
entitled  to,  and  to  which  a  lower  rate  of 
pleader's  fee  or  of  stamp  duty  applies  than 
to  the  rest  of  the  claim,  the  defendant  who 
succeeds  in  that  part  of  the  case  is  entitled 
to  recover  the  oosts  applicable  to  that  par- 
ticular part  of  the  subject-matter  (Bay- 
ley,  ^J.  dissenting).  Bamaaoondtry  DdmY» 
Q.  Bogera,  8.  W.  22.,  VII.  127. 

An  order  for  full  costs  was  disiUoived  in  a 
case  where  the  parties  were  only  entitled 
to  costs  in  proportion  to  the  value  of  their 
separate  interests  in  the  suit.  Luehmun 
Chandra  Qeer  Qoaaain  and  othera  v.  Ban^of 
Moevomdar  and  otheray  8.  W.  B.,  VI J.  169. 

A.  sued  B.,  C,  and  D.  for  possession,  and 
obtained  a  joint  decree,  and  in  satisfactioii 
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of  his  coetB  attached  B/s  property.  B.,  in 
order  to  aaye  her  estate,  paid  the  demand 
in  full,  and  sued  C.  andD.  for  contribution. 
ffeld  tiiat,  though  the  decree  was  jointly 
and  equally  against  all  three,  yet  C.  and 
D.  were  liable  to  B.  for  a  rateable  amount 
of  costs  in  proportion  to  what  was  their 
interest  in  the  property  decreed  to  A. 
JCUto  Kumar  Chauakri  v.  Jnund  Moyu 
Chavdkram,  S,  W,  i2.,  VIZ  800, 

A  Judge  is  not  bound  to  give  costs  at  a 
certain  valuation,  Kktida  Bahhsh  t.  MomUi 
Bakfuh,  ib.  XIV.  265. 

In  a  suit  against  34  defendants  to  recover 
3,820  bigahs  of  land,  13  came  in  and 
defended  separately,  each  in  respect  of 
his  own  portion  of  the  land  claimed. 
The  suit  was  dismissed  for  multifarious- 
ness. Fixing  a  certain  valuation  (Rs. 
6,440)  for  the  suit,  so  far  as  it  was  dis- 
missed, the  Judge  allowed  each  defendant 
full  costs  upon  that  valuation,  or  a  vakiFs 
fee  of  Bs.  257  to  each  defendant,  being 
in  many  instances  greater  than  the 
value  of  the  property  in  dispute.  Held 
that  this  could  not  be  a  just  and  equit- 
able way  of  awarding  fees.  Bajah  Mud- 
dor  Narain  Roy  v,  C.  iV.  Patnaiky  8,  W. 
It,  XIIL  320. 

An  attorney,  without  whose  intervention 
or  knowledge,  a  suit,  after  filing  of  the 
plaint,  was  compromised  out  of  Court  by 
the  pjoties,  was  allowed  costs  in  the  case. 
Itmar  Chandra  Datt  v,  /,  C,  Ohose,  B, 
L.R.,IX.App,  19. 

In  estimating  the  valuQ  of  a  suit,  costs  must 
not  be  included.  Mlmadah  Dosst,  Bit- 
wambhar  Bom,  B.  L,  i?.,  Ill,  P,  C.  27. 

After  defendants  have  been  summoned,  an 
order  allowing  the  suit  to  be  withdrawn 
should  not  be  passed  without  notice  to 
the  defendants;  nor,  again,  should  an  order 
after  that,  charging  plaintifEs  vrith  costs, 
be  passed  without  notice  given  to  plain- 
tiffs, at  request  of  defendant's  pleaders* 
MiMr  BeH  Parshad  v.  Baldeo  Parahad, 
iV.-TT.P.  1878  116. 

A  pl^ntifTs  case  should  not  be  dismissed  in 
totOf  with  all  costs,  on  the  ground  that  he 
had  monstrously  exaggerated  his  claim 
in  the  first  instance.  \^en  there  was  a 
ground,  although  small,  for  the  plaintiff's 
contention,  plaintiff  ought  not  to  be  de- 
prived of  the  benefit  of  his  decree  by  such 
an  order  as  to  costs  as  would  make  him 
liable  to  the  defendant  for  more  than  he 
would  himself  recover.  Ramchandar 
Chiudhri  v,  Capt  MarryatL  8,  W.  R., 
XF.  465. 

Costs  are  not  consequential  upon  partial 
relief  being  granted  in  a  suit  involving 
a  much  larger  subject-matter,  a  portion 
of  which  is  still  tidf  judiee,  and  cannot 
therefore  be  given  by  the  High  Court 
upon  a  decree  of  the  Privy  Council  if  not 
provided  for  by  the  decree.    A  deposit 

For  P,  0.  Bulirigs 


of  costs  accompanied  by  a  prayer  that 
they  should  be  inquired  into  upon  a  par- 
ticular principle,  does  not  imply  an  ad- 
mission on  the  part  of  the  depositor  of 
his  obligation  to  pay  costs  to  tha  extent 
of  the  deposit.  Rajah  L.  Singh  v,  Caurt 
of  Wa/rd»,  8.  W,  A,  XIV.  887. 

In  decreeing  rnesne  profits,  Court  cannot 
disallow  costs  of  collection.  Chiru  Bom 
Rai  V.  A,  M,  Behia,  8.   W,  R.,  XV.  203. 

(/)  It  is  worth  remembering  the  words  of 
Lord  Cranworth,  in  case  Catan.  v.  Caton, 
X.  R.y  I.  149.  «•  I  have  a  strong  opinion 
upon  that  subject.  It  is  that  costs  are 
not  directed  to  be  paid  as  a  punishment, 
but  that  having  been  caused  by  the  con- 
duct of  the  losing  party,  they  ought  to 
be  borne,  by  those  who  occasioned  them." 

is)  An  attorney  has  a  lien  for  his  costs  in  a 
decree  even  when  that  decree  has  been 
attached  by  a  third  person  before  its 
satisfaction,  and  while  still  in  the  hands 
of  such  attorney's  client;  but  the  only 
order  a  Court  can  make  in  such  a  case  is 
to  the  defendant  not  to  pay  the  sum  at- 
tached to  anyone  without  notice  to  the 
attorney.  Nawah  Nazim  of  Bengal  v. 
Hira  Ball  Seal,  X.  444. 

{h)  It  should  be  distinctly  specified  that 
they  do ;  as,  if  the  decree  is  silent,  they 
will  not  carry  interest;  and  where  a  Privy 
Council  simply  afltaied  a  decree,  it  was 
held  not  to  include  interest  upon  costs, 
6htrudas  Rai  v.  Stephens,  B,  L,  R. 
XIII.  App.  44. 

Mr.  Bell,  the  Legal  Remembrancer  for  Bengal, 
suggested  that  no  interest  should  be  al- 
lowed on  any  decree  which  remained  un- 
executed for  more  than  one  year.  He 
considers  the  system  which  prevails,  par- 
ticularly in  Small  Cause  Court  cases,  of 
allowing  money-lenders  and  other  judg- 
ment-creditors to  keep  their  decrees  in 
force  for  years,  should  as  much  as  possible 
be  discouraged.  Mr.  Bell  adds  that  as  Small 
Cause  Court  Judge  his  Court  was  an  agency 
for  collecting  the  debts  of  all  the  mahajans 
of  the  district ;  a  decree  was  looked  upon  as 
an  investment,  as  a  piece,  in  fact,of  Govem- 
ment{paper  upon  which  a  certain  interest  was 
periodically  due^nd  which  the  Court  would 
collect  if  not  voluntarily  paid.  This  is  not 
one  of  the  uses  to  which  a  Court  of  Jus- 
tice should  be  put.  If  the  debtor  has  no 
property  which  the  creditor  can  attach 
m  satisfaction  of  his  decree,  some  consi- 
deration should  be  shown  to  his  poverty, 
and  his  difficulties  should  not  be  increased 
by  having  to  pay  interest  on  the  debt. 
(This  suggestion  was  not  adopted,  but  is 
well  worthy  of  careful  attention  from 
Small  Cause  Court  Judges,  who  will  only 
be  too  ready  to  endorse  Mr.  Bell's  experi- 
ence, and  may  be  able  occasionally  to  use 
their  discretionary  power  in  the  manner 
hinted  at  by  him.— Ed.) 

see  App. "  Co8t8,*[ 
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CHAPTER  XIX. 
Op  the  Execution  of  Decrees. 
A, — Of  the  Court  by  which  Demr^es  may  be  executed. 
223.    A  decree  may  be  executed  either  by  the  Court 
^Courtbywhichdec^may    ^^^^J  passed  it  or  bv  the  Court 
beWeoutwl^^^  ^  ^^^^^  it  IS  sent  for  execution 

under  the  provisions  hereinafter 
contained. 

The  Court  which  passed  a  decree  may,  on  the  application 
•See  p.  IW.      of  the  decree-holder,  send  it  for  (of  execution  to  another 
Court.  (*)♦ 

(a)    if  the  person  against  whom  the  decree  is  passed 
f  See  notee  p.    actually  and  voluntarily  resides  "I*  or  carries  on  business,  or 
«7.  praonally  works  for  gain,  within  the  local  limits  of  the 

jurisdiction  of  such  other  Court,  or 

(i)  if  such  person  has  not  prOT)erty  (c)*  within  the  local 
limits  of  the  jurisdiction  of  the  Court  which  passed  the  de-. 
cree  sufficient  to  satisfy  such  decree  and  has  proper^  within 
the  local  limits  of  the  jurisdiction  of  such  other  Court,  or 
JS.  16.  a  (J>.)  (<?)  if  tbe  decree  direct  the  sale  of  }  immoveable  pro- 
perty situate  outside  the  district  within  which  the  Court 
which  passed  it  is  situate,  or 

(rf)  if  the  Court  whidi  passed  the  decree  considers  for 
any  other  reason,  which  it  shall  record  in  writing,  that  the 
decree  should  be  executed  by  such  other  Court 

The  Court  which  passed  a  decree  may  of  its  own  motion 
{as*  send  it  for  execution  to  any  Court§  subordinate  thereto. 

The  Court  to  which  a  decree  is  sent  under  this  section 
for  execution  shall  certify  to  the  Court  which  passed  it  the 
fact  of  such  execution,  or  where  the  former  Court  fails  to  exe- 
cute the  same,  the  circumstances  attending  such  failure.((/)* 
1 S.    6   XI,        If  the  decree  has  been  passed  in  a  case||  cognizable  by 
1865,  a  Court  of  Small  Causes,  and  the  Court  which  passed  it 

wishes  it  to  be  executed  in  Calcutta,  Madras^  Bombay,  or 
Bangoon,  such  Court  may  send  to  the  local  Court  of  Small 
Causts  the  copies  and  certificate  respectively  mentioned  in 
clauses  (a),  (*),  and  {c)  of  section  224 ;  and  such  Court  of 
Small  Causes  shall  thereupon  execute  the  decree  as  if  it 
had  been  passed  by  itself. 

(286)  If  the  Court  to  which  a  decree  is  to  be  sent  for 
execution  is  situate  within  the  same  district  as  the  Court 
which  passed  such  decree,  such  Court  shall  send  the  same 
directly  to  the  former  Court.  But  if  the  Court  to  which 
the  decree  is  to  be  sent  for  execution  is  situate  in  a  diflTer- 
ent  district,  the  Court  which  passed  it  shall  send  it  to  the 
District  Court  of  the  district  m  which  the  decree  is  to  be 
executed. 

( Continued  on  page  136.) 
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CHAPTER  XIX. 

Bweeuiio  est  fmia  et  fructus  legis. 

Thib  Chapter  is  i^  longesfc  in  the  whole  Code,  and  extends  over  one  hundred  and 
twenty  sections.  To  prefiMce  it  with  any  synopsis  that  would  do  it  justice  would  be 
productiTe  of  more  inconrenience  than  benefit.  As  each  sub-division,  however,  comes 
under  review,  it  will  be  prefaced  by  a  short  note  showing  the  principal  chauges  that 
have  been  introduced.  First,  then,  the  Court  by  which  decrees  may  be  executed  is  that 
from  which  the  decree  is  sued,  or  any  Court  within  whose  jurisdiction  the  judgment- 
debtor  resides,  carries  on  business,  &c.,  or  his  property  is  situate,  (if  (i)  he  has  no 
property  within  the  jurisdiction  of  the  original  Court ;  (ii)  the  decree  oraer  the  sale  of 
such  immoveable  property.)  Again,  another  Court  may  be  charged  with  execution  when 
the  Court,  for  reasons  recorded,  considers  it  advisable,  or  when  it  is  subordinate  to  such 
original  Court  All  transfers  but  the  last  need  an  application  from  the  ju<^ment-cre- 
ditor ;  the  latter  may  be  done  by  the. Court  of  its  own  motion.  Certificates  of  execution 
or  failure  should  be  returned  to  the  original  Court  Decrees  in  cases  cognizable  by  Small 
Couse  Courts,  when  their  execution  is  desired  in  the  presidency  towns  or  Bangoon,  should 
be  sent  to  Courts  of  Small  Causes,  which  are  bound  to  execute  them.  Transfers  of 
decrees,  unless  both  Courts  are  situate  in  tiie  same  district,  must  be  through  the  Dis- 
^ct  Court.  Copies  of  (i)  decree,  (ii)  certificate  of  complete,  partial,  or  no  satiSaction,  (iii) 
of  ordets  or  absence  of  orders  for  execution,  must  be  sent  with  each  transfer,  and  should 
be  filed  by  receiving  Court  without  proof.  If  the  reodving  Court  be  a  District  Court, 
then  execution  may  be  by  it  or  any  subordinate  Court;  if  it  ^  aHigh  Court,  then  hy  such 
Court  alone.  To  tiie  receivii^Court  aQ  powers  and  appeals  from  all  orders  accrue  as  if 
the  decrees  were  their  own.  When  Courts  established  by  Government  in  Kative  States 
cacnnot  exectite  their  decrees  themselves,  they  may  follow  the  rules  of  this  Chapter. 

The  Calcutta  Rules  on  this  subject  are  as  follow  :-^ 

Whenever  an  ^^application  for  the  execution  of  a  decree,  or  whenever  in  the  course 
cf  execution  proceedings^  it  is  necessaiy  to  ascertain  the  amount  of  money  which  is,  or 
which  remains  due  under  the  decree,  the  judicial  ofBcer  eihould  at  the  time  himself  take 
the  tecoid  into  consideitttion  for  this  purpose,  and  therefrom  arrive  at  his  own  coneln- 
slon  on  the  matter. 

It  is  not  necessary  that  a  copy  of  the  decree  be  filed  with  application  for  its  execu- 
tion; in  suits  for  small  sums  of  money  the  addition  to  costs  becomes  great,  and  Courts 
should,  in  granting  or  refusing  such  expense,  carefully  consider  whether  it  has  been 
necesauily  incurred  or  not. 

But  if  execution  of  the  decree  is  sought  beyond  the  jurisdiction  of  the  Court  passing 
the  same,  the  application  should  be  accompanied  by  a  copy  of  a  decree  endorsed  on 
atamp  paper  of  the  value  prescribed  by  the  Court  Fees  Act 

When  an  ofllcer  tpriesiding  over  a  Civil  Court  is  relieved  by  an  officer  with  smaller 
powers  under  Act  XIV.  of  1866,  he  can  only  take  up  applications  for  execution  of 
decrees  passed  bv  the  former  officer  when  the  sum  olauned  in  the  original  suit  falls 
within  ms  jurisdiction. 

The  practice  tot  making  over  the  iHes  of  cases  of  execution  of  decrees  of  the  Courts 
at  the  head-quarter  station  of  the  district  to  one  officer  for  disposal  is  irregular,  the  law 
evidently  contemplating  that  a  decree  shall  be  executed  by  the  Court  wh;ich  passed  ity 
except  in  the  special  case  of  execution  b^ond  the  local  jurisdiction  of  such  Court  It 
is  moreover,  on  general  grounds,  desirable  that  a  decree  should  be  executed  by  that  Court 
which  best  understands  and  is  responsible  for  its  terms.  This  practice  must  be  discon* 
tinned,  and  each  Court  attend  to  the  execution  of  its  own  decrees. 

The  Judges  have  had  occasion  to  animadvert  on  the  careless  way  in  which  orders  are 
frequently  passed  in  cases  of  execution  of  decree.  Such  orders  are  often  of  importance, 
and  should  be  carefully  and  distinctly  put  on  record.  'Hie  Court  accordingly  directs 
that  all  orders  passed  by  Civil  Courts  in  execution  of  decrees,  shall,  where  there  is  any 
contested  point  involved,  be  receded  in  the  hand-writing  of  the  officer  who  passes  the 
Older. 

With  reference  to  removing  pending  execution  cases  from  a  file,  the  Calcutta*  Court 
desire  that  whenever  the  decree-holder  fails  for  a  period  of  six  weeks  to  carry  on  the 
execution,  or  when  the  whole  of  the  proper^  pointed  out  by  the  decree-holder  has  been 
either  sold  or  released  from  attadtiment  in  consequence  of  claimants  proving  their  right 
thereto,  the  case  should  be  struck  off  the  file.  In  the  event  of  a  fresh  application  bdng 
made  by  the  decree-holder,  or  his  pointing  out  fresh  property,  the  case  will  be  brought 
on  the  file  as  a  new  revived  case  of  execution, 

•U,C.0.CH.C.1«,U  tCta.  Pro,  1471.  JPanj.C.  0.44. 
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The  North-western  Proyincefl*  disapprove  strongly  of  striking  off  snch  cases  without 
oommunication  or  notice  to  the  partiea  Fixed  time  for  proceedings,  postponements,  Soc,, 
should  be  appointed,  and  cases  struck  off  only  on  default  made.  In  any  order  thus  made, 
the  Court  should  (bearing  in  mind  what  proceedings  have  already  been  taken  in  the  way 
of  attachment,  arrest,  &c.)  provide  expressly  for  the  withdrawal  or  disposal  of  the  pending 
incomplete  process  of  execution. 

With  the  yiewf  of  securing  uniformity  of  statistical  reports,  it  is  ordered  that  a  case  of 
execution  of  decree  be  only  considered  to  be  pending  for  the  period  during  which  some- 
thing is  being  done  towards  the  execution.  If  the  decree-holder  has  realized  his  instal- 
ment, or  the  value  of  the  property  which  he  has  caused  to  be  attached,  or  fails  to  move 
the  Court  within  a  reasonable  period,  the  case  should  be  struck  off.  If  he  makes  a  fresh 
application,'thet  case  can  be  again  brought  forward. 

The  practicet  of  forwarding  communicationa  for  execution  of  decrees  on  the  public  ser- 
vice be  f  orthwitn  discontinued.  Whenever  a  Court  in  one  district  may  transmit  a  certi- 
ficate and  decree  for  execution  in  a  subordinate  Court  of  another  district,  the 
transmitting  Court  shall  require  from  the  party-  desiring  its  assistance  stamps  sufficient, 
not  only  for  paying  the  postage  to  the  chief  Civil  Court  of  the  district,  but  also  for  for- 
warding the  envelope  to  the  subordinate  Court  in  which  the  decree  is  to  be  executed; 
and  shall  enclose  these  last  in  the  letter  giving  cover  to  the  certificate  and  decree.  ▲ 
remittancet  should  accompanv  the  process  received  or  forwarded.  When  such  processes 
are  issued,  the  envelope  should  be  closed  with  sealing-wax  and  registered ;  registry  being 
made  personally  by  an  officer  of  the  Court,  and  not  through  the  medium  of  a  peon. 

The  copies  of  decrees  and  of  orders  for  execution  thereof,  required  to  be  sent 
under  section  224,  and  the  certificate  to  the  effect  that  satisfaction  has  not  been  obtain- 
ed, shotdd  be  signed  by  the  Judge  of  the  Court,  as  required  by  section  225,  and  not  by  the 
Munsarim  or  other  subordinate  official  of  the  Court  The  signature  should  always  be 
legible,  and  the  impression  of  the  seal  of  the  Court  should  be  distinct  and  decipherable. 

The  certificate  that  satisfaction  has  not  been  obtained,  should  not  be  made  in  the 
form  of  a  mere  office  report,  to  the  effect  "that  amount  of  the  decree  is  so  much";  but  it 
should  actually  certify,  in  the  words  of  section  285,  that  satisfaction  has  not  been 
obtained  by  execution  within  the  jurisdiction  of  the  transmitting  Court ;  and  it  should  be 
duly  signed,  beneath  the  certifying  words,  by  the  Judge  with  his  official  signature.  iV.-  W. 
P.  0.  a  No.  2  of  IS76. 

Applications  for  execution  of§  decrees  shall  at  once,  upon  receipt,  be  entered  in  the 
propar  Register,  and  date  being  fixed  for  hearing,  the  case  shall  be  shown  in  the  Cause 
Jftcmter,  until  finally  disposed  of. 

In  the  event  of  its  being  found  necessary  to  verifvthe  correctness  of  the  application 
before  execution,  a  report  from  the  record-room  shall  not  be  called  for,  but  the  original 
decree  shall  be  examined  and  compared  by  the  Court. 

The  disposal  of  execution  of  decree  cases  should  be  as  carefully  and  punctually 
enforced  as  the  disposal  of  origioal  suits. 

The  oopyf  of  the  decree  and  the  certificate  that  execution  has  been  obtained  within 
the  jurisdiction  of  the  Court  may  be  transmitted  by  post  to  the  Court  by  which  the 
applicant  may  wish  his  decree  to  be  executed ;  but,  under  rteo.  280  of  the  Code,  no  action 
for  the  enf oreement  of  the  decree  can  be  taken  upon  the  copy  and  certificate  until  an 
application  for  execution  had  been  made  by  the  decree-holder,  or  his  recognized  agent  or 
pleader,  according  to  the  rules  of  the  Court  in  like  cases. 

The  process  fees  required  in  executing  the  decree  should  be  paid  into  the  Court  by 
which  tne  decree  is  executed,  and  not  mto  the  Court  by  which  the  decree  was  passed. 

The  files  of  cases  of  execution  of  decrees  which  are  sent  from  one  district  to  be 
executed  in  another,  under  sec  229,  should  remain  with  the  records  of  the  Court  by 
which  the  decree  is  executed,  and  not  to  be  returned  to  the  Court  by  which  the  decree  waa 
passed.  This  is  in  conformity  with  the  provisions  of  the  Code  of  Civil  Procedure.  Sec 
225  declares  that  the  Court  to  which  the  copy  and  certificate  are  transmitted  shall  cause 
the  same  to  be  filed  therein,  and  sec.  228  directs  that  when  so  filed  they  shall  have  the 
same  effect  as  a  decree  or  oider  for  execation  made  by  such  Court. 

The  cost  of  preparing  the  copy  and  certificate,  and  of  'transmitting  them,  should 
be  defrayed  in  the  first  instance  by  ihe  person  applying  for  execution.  The  application 
for  execution  should  be  accompanied  by  the  stamps  required  for  the  copies,  and  the  appli- 
cant should  at  the  same  time  tender  a  sum  sufficient  to  meet  the  copyist's  fees,  and  also  to 
cover  tbe  expense  of  postage  (should  he  desire  to  have  a  copy  of  the  decree  and  certificate 
of  non-satb&ction  transmitted  by  post). 

A  return  showing  the  extent  to  which  the  decree  has  been  executed  should  be  sent 
to  the  Court    which  passed  the  decree,  to  be  filed  with  the  record  of  t^e  original  caue^ 

♦N.-W,  P.  U,  63.        tPanJ.  C.  0.  44,        $U,  C.  0.  C.  a  C.  61,        §C.  P,  148, 178. 
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and  the  partieulan  ^idd  be  entered  in  the  Court's  register  of  civil  suits,  under  the  head 
*'  Return  of  Execution,"  in  order  to  prevent  a  double  execution  being  taken  out  in  any 
other  district. 


(a)  A  Coart  has  power  to  send  its  de- 
cree for  coDcnrreDt  ezecution  into 
several  places,  altbocgh  in  its  dis- 
cretion it  mny  refuse  to  exercise 
such    power.*       Bar o  da   Fofrsheid 
Midlife  ▼.  Lachmipat  S^gh  Dugur^ 
B.L.  K,  X,  ai4. 
*Ifnot,  the  debtor  might  get  rid  of  t^e 
property ;  but  in  many  oases  it  may  be 
proper  to  order  decree-holder  not  to  pro- 
ceed minst  all  attadiMents  at  onoe.    M. 
LA.,  XIV.,  529. 
(  li)  Conrt  to  whicii    a   decree  is  re- 
ferred for  execution  has  jurisdic- 
tion to  decide  that  a  decree-hol- 
der's right  lias  lapsed  by  limita- 
tion.    Batkanto    Islafh   Mullick  v. 
Jaigopalg  Chatterji,  8,  W.  B,,  VIL, 
19;  Leakt r.  Daniel,  8.W,R.,  X,  10, 
F.  BIA  this  last  case  G.J.  Peacock 
laid  .down  that  if  t^ere  be  two 
different  laws  of  limitation  in  tbe 
two,  tho^law  in  the  Conrt  to  which 
the  decree  was  sent  for  execution 
should    prevail.      The    question, 
however^  must  be  one  arisincf  from 
facts  which  are  legitimately  before 
the  Conrt  in  the  course  of  execu- 
tion, and  not  a  matter  of  limita- 
tion arising  anf  ecedent  to  transfer. 
FetUion    Summit  Das^    B.    L.   E., 
XIIL,  Ap^.  27. 
Erery  Court  is  bound  to  execute  its 
own  deoree^if  it  can,  by  process 
(when  necessary)  issued  against 
tiie  property  or  person  of  the  judg- 
ment debtor :  it  is  only  when  the 
decree  cannot  be  executed  within 
the  jurisdiction  of  the  Court  whose 
decree  it  is  that  it  may  be  sent  to 
another  Court  for  execution.  There 
is  no  intermediate  procedure  be- 
tween these  two  executions.     The 
Maharajah  of  Bardwan  r.  8ree  Wa- 
rom  Miiter,  8.  TT.  B.,  JX,  846. 
(e)    In  KalipreBonno  Base  v.  2)uui- 
nath  MuUick  as  estate  was  brought 
to  sale  of  which  the  largei^  part  lay 
in  Nuddea,  and  the  ba^oe  in  the 
21  Parganas.  The  Court  of  the  24 


Parganas,  in  execution  of  a  money 
decree,  granted  a  certificate  for 
Nuddea  without  bringing  to  sale 
the  portion  situate  in  its  own 
jurisdiction.  Hdd^  that  *this  was 
incorrect;  but  the  error  did  not 
make  the  certificate  void,  the 
estate  being  substantially  in  the 
Nuddea  district.  B.  L.  JB.,  XT.,  66. 

A  decree  of  the  Conrt  of  the  Subor- 
dinate Judge  of  Moorshedabad 
was  sent  to  the  Court  of  the  Sub- 
ordinate Judge  of  Rajshahye  for 
execution,  and  certain  property 
was  attached  in  that  district.  A 
claimantof  the  attached  property 
then  obtained  from  the  former 
Cburt  an  order  on  the  second 
Court  to  send  the  record  back 
again  to  lUoorshedabad  for  the 
porpose  of  executing  the  decree 
there,  on  the  ground  that  the 
judgment-debtor  had  property  in 
that  district,  and  also  on  the  alle- 
gation, unsupported  by  oath,  that 
the  property  sought  to  be  attached 
in  Bajshahye  was  his. 

Bdd^  that  the  Subordinate  Judge,  of 
Moorshedabad  had  acted  without 
jurisdiction,  and  that  the  record 
must  be  sent  back  to  the  Court  of 
the  Subordinate  Judge  of  Baj- 
shahye for  execution. 

Held  also,  that  the  claimant  had  no 
loma  standi  in  thor  Moorshedabad 
Court  to  make  such  application. 
In  the  matter  oflndra  Chcmd  Vugar 
V.  Qopal  Chundra  Cheiia^  B.  L.  R^ 
lit.  A,  0.,  181;  a.  C,  8.  W.  JR., 
X/.,  557. 

((2)  Execution  cases  can  only  be 
struck  off  under  the  provisions  of 
sees.  99,  102.  See  note  (p)  69,  and 
Mohun  Bccnarji  v.  Tar  a  Ohand  Ba* 
narji,  8.  W,  R,  XL,  667. 

It  is  contrary  to  general  prinoipleg, 
and  u  senseless  addition  to  all  the 
vexations  of  delay  in  the  course  of 
procedusoi  to  hold  that  when,  for 
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Procedure  when  Court  22*.     (285  and  286)     The  Court 
'  denies  that  its  own  deoree  sendiDg  a  decree  for  execution  un- 
•hiU  b6  «xeouted  by  an-  der   section   223   shall    send    there- 
other  Court,  with— 

(a)    a  copy  of  the  decree  (e) 

(d)  a  certificate  setting  forth  that  satisfaction  of  the 
decree  has  not  been  obtained  by  execution  within  the 
jurisdiction  of  the  Court  by  which  it  was  passed,  or,  where 
the  decree  has  been  executed  in  part,  the  extent  to  which 
satisfaction  has  been  obtained  and  what  part  of  the  decree 
remains  unexecuted ;  and 

(<?)  a  copy  of  any  order  for  the  execution  of  the  decree, 
and  if  no  such  order  has  been  made,  a  certificate  to  that 
effect. 

225.  (286)    The  Court  to  which  a  decree  is  so  sent 

shall  cause  such  copiesand  certificate 
de^tof  to  llte^'^S^J  t«  ^  filed,  without  any  further  proof 
without  proof.  of  the  decree  or  order  for  execution, 

or  of  the  copies  thereof,  or  of  the 
jurisdiction  (/)  of  the  Court  whicn  passed  it,  unless  the 
former  Court,  for  any  special  reasons  to  be  recorded  under 
the  hand  of  the  Judge,  requires  such  proof. 

226.  (287)     When  such  copies  are  so  filed,  the  decree 
Bxecution  of  decree  op     or  order  may,  if  the  Court  to  which 

order  by  Court  to  whichit    it  is  sent  be  the  District  Court,  be 
^  ^^^'  executed  by  such  Court  or  by  any 

subordinate  Court  which  it  d  irects  to  execute  the  same. 

227.  If  the  Court  to  which  the  decree  is  sent  for  exe- 
Execution  by  High  Court    cution  be  a  High  Court,  the  decree 

of  decree  transmitted  by    shall  be   executed  by  such  Court 
other  Court,  i^  ^j^e  same  manner  as  if  it  had 

been  made  by  such  Court  in  the  exercise  of  its  ordinary 
orifi^nal  civil  jurisdiction. 

228.  (287,  289,  294)  The  Court  executing  a  decree  sent 

to  it  under  this  chapter  shall  hsCve 

other  Courts.  such  decree    as   ii   it  had   been 

passed  by  itself.     All  persons  dis- 
obeying or  obstructing  the  execution  of  the  decree  shall- 
be  punishable  by  such  Court  in  the  same  manner  as  if  it 
had  passed  the  decree.     And  its  orders  in  executing  such 
decree  shall  be  subject  to  the  same   rules  in   respect  of 
appeal,  as  if  the. decree  had  been  passed  by  itself. 
229.    (284)    A  decree  of  any  Court  established  by  the 
authority  of  the  Gtovernor-General  in 
l«W^°SoZiSer^oi  Council  in  theterritoriesof  any  Native 
India  in  Natire  State.  Priuce  or  State  in   India,  which  can- 

not bo  (A)  executed  within  the  juris- 
diction  of  the    Court    by    which     it    was    made,   may 
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any  reason,  satiB&otory  or  not,  the 
execution  of  a  final  decree  in  a  anit 
fails  oris  set  aside,  and  the  pro- 
ceedings as  regards  that  execution 
are  taken  off  the  file,  the  whole  suit 
is  discontinued  thereby,  and  farther 
proceedings  for  the  same  purpose 
are  to  be  considered  as  taken  in  a 
new  suit.  Bajah  Mohesh  Narain 
Singh  v  Kishranund  Misser^  8.  W. 
B.,  P.  0.,  F.  7. 

Along  with  an  application  a  decree- 
holder  is  not  bound  to  file  a  copy 
of  his  decree.  When  a  professed 
purchaser  of  the  decree  applies 
for  execution,  files  a  copy  and  the 
alleged  deed  of  sale,  no  presump- 
tion arises,  from  his  doing  so,  of 
the  genuineness  of  the  sale. 
Khetter  Mohun  Ohuttapodkya  v. 
Isaur  Chunder  Surma.  S.  W.  JR., 
XL  271.  See  also  notes  to  see.  285. 

Where  a  case  is  decreed  in  one  dis- 
trict, and  property  is  attached 
,  and  sold  in  execution  in  another 
district,  without  application  made 
by  the  decree-holder  to  the  Court 
of  the  latter  district,  and  without 
the  certificate  and  other  papers 
being  obtained  from  the  former  dis- 
trict, as  laid  down  in  sees.  224i  and 
229,  the  proceedings  must  be  held 
to  be  without  jurisdiction.  But 
(held  by  Jackson,  J.)  where  the 
certificate  was  sent,  whether  asked 
for  or  not,  the  execution  proceed- 
ings are  legal,  even  though  the 


process  of  attachment  was  issued 
Dy  the  Court,  instead  of  (as  it 
should  have  been)  on  the  direct 
application  of  the  decree-holder. 

HeU  (by  Jackson,  J.)  that  no  parti- 
cular form  being  prescribed  in  law 
for  a  certificate,  if  it  contains  all 
the  information  which  it  should 
contain,  it  is  a  good  certificate, 
even  though  wanting  in  precision. 
Mookhta  Keshi  v.  Lachmipat  Singh 
Doogor,    8.  W.  B,,  X.  137. 

(/)  The  receiving  Court's  duties 
are  merely  ministerial ;  it  cannot 
question  the  decree.  Ambaram 
HarivaMahda>s  v.  Bimat  Singh  Ka^ 
lianji.  Bom,  E.  0.,  -X.  103,  The 
Court  that  made  the  decree  can 
alone  alter  it,  see  notes  to  sec. 
206. 

Where  a  Court  executing  a  decree 
over-rules  the  judgment  debtor's 
plea  of  limitation,  and  its  order  is 
upheld  in  appeal,  and  both  deci- 
sions become  final  by  operation  of 
law,  the  appellate  Court  is  not 
competent  to  go  behind  these 
orders,  in  order  to  declare  that  the 
proceedings  previously  taken  were 
defective  to  keep  the  decree  alive. 

(jg)  The  Court  passing  a  decree 
cannot  interfere  with  the  order  of 
the  Court  executing  it.  Mungli 
Parshady,  Budoosee  Singhy  8.  J\^, 
B,IL  Mis  17. 

(h)  See  Appendix  ''Exe^^ution  of 
Decree  in  Foreign  States." 


B,^Of  Application  for  Thecution, 

The  putting  in  motion  execution  of  a  decree  rests  with  a  decree-holder :  he  must  apply 
to  the  Court  which  passed  his  decree,  or  to  the  proper  officer  appointed  by  it,  or  to  the  Court 
to  which  his  decree  has  been  sent.  The  power  of  refusing  execution  at  the  same  time 
against  person  and  property,  which  Sir  Barnes  Peacock  held  existed  under  the  old  Code, 
bias  been  expressly  confirmed.  A  most  important  change  has  been  introduced  with  refer- 
ence to  decrees  for  money  or  .other  property ;  no  second  application  will  be  granted  unless 
the  Court  is  satisfted  that  on  the  application  immediately  preceding  due  diligence  was  used 
to  obtain  complete  satia^tion  ;  no  application  will  be  granted  after  twelve  years  from 
date  of  (a)  original  decree  or  decree  gained  after  appeal,  (6)  of  default  in  instalment  for 
which  execution  is  sought,  if  decree  or  subsequent  oraeV  allow  the  payment  of  delivery  by 
instalments.  A  fresh  period  of  twelve  years  runs  from  fraud  or  force  by  which  judg- 
ment debtor  has  prevented  execution ;  decrees  passed  before  this  Code  will,  for  three  years 
follow  the  provisions  of  the  old  Code  as  regards  proceedings  to  enforce  them.  One  joint 
decree-holder  may  apply  for  execution  for  the  benefit  of  all,  and  Court,  when  so  allowing, 
can  pass  orders  protecting  interests  of  those  who  have  not  joined.    Transferee)!  of  decrees 

18 
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be  executed  in  manner  herein  provided  within  the  jurisdic- 
tion of  any  Court  in  British  India. 

B. —  Of  Application  for  Execution. 

M.  230.  (207)  When  the  holder  of  a  decree  desires  to 
•^M  n.  141         .    „    .       ,  enforce  it,*  (i )  he  shall  apply  to  the 

tS^P'i*^-     ^^-^PP^^*^^«   '^  *«*^-     Court  which  passed  the  decreet  C;) 

or  to  the  officer,  if  any,  appointed  in 
this  behalf^  or  if  the  decree  has  been  sent  under  the  provi- 
$S  S2S.  sioDst  hereinbefore  contained  to  another  Court,  then  to  such 

Court  or  to  the  proper  officer  thereof "f*  (A) 

The  Court  may  m  its  discretion  refuse  execution  at  the 
same  time  against  the  person  and  pvopertyf  (/)  of  the  judg- 
ment-debtor. 

Where  an  application  to  execute  a  decree  for  the  pay- 
ment of  money  or  delivery  of  other  property  has  been  made 
under  this  section  and  granted,  no  sul^equent  application 
to  execute  the  same  decree  shall  be  granted  unless  the 
Court  is  satisfied  that  on  the  last  preceding  application  due 
diligence  was  used  to  procure  complete-Km)  satisfaction  of  the 
decree;  and  the  order  of  the  Court  granting  any  such 
subsequent  application  shall  be  conclusive  evidence  that 
due  diligence  was  used  to  procure  such  satisfaction. 

And  no  such  subsequent  application  shall  be  granted 
after  the  expiration  of  twelve  years  from  any  of  the  follow- 
ing dates  (namely) — 

(a)  the  date  of  the  decree  sought  to  be  enforced,  or  of 
the  decree  (if  any)  on  appeal  affirming  the  same,  or 

{h)  where  the  decree  or  any  subsequent  order  directs 
fS.  SIO.  the  payment  of  money  or  the  delivery  of  property  by§  in- 

stalments,— the  date  of  the  default  in  paying  or  delivering 
the  instalment  in  respect  of  which  the  applicant  seeks  to 
enforce  the  decree. 

Nothing  in  this  section  shall  prevent  the  Court  from 
granting  an  application  for  execution  of  a  decree  after  the 
expiration  of  the  said  term  of  twelve  years,*Kw)  where  the 
judgment-debtor  has  by  fraud  or  force  prevented  the  execu- 
tion of  the  decree  at  some  time  within  twelve  years  imme- 
diately before  the  date  of  the  application. 

Notwithstanding  anything  herein  contained,  proceedings 
may  be  taken  to  enforce  any  decree  within  three  years  after 
the  passing  of  this  Code,  unless  when  the  period  prescribed 
for  taking  such  proceedings  by  the  law  in  force  immediately 
before  the  passing  of  this  Code  shall  have  expired  before 
|S«e  p.  148.     the  completion  of  the  said  three  years.||  {p) 


{Continued  on  page  144.) 
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by  written  aaaignment  or  operation  of  law  may  apply,  and  where  Court  tlmiks  fit,  obtain 
execution  as  if  they  were  original  decree-holders.  If  transfer  is  due  to  asid^mentt  notice 
in  writing  must  be  given  to  transferor  and  judgment-debtor  and  their  objections  beard. 
Transfer  in  favour  of  one  of  several  judgment-debtors,  cannot  be  enforced  against  the  rest. 
Equities  enforcible  against  ori^nal  holder  are  good  against  transf erree  ;  application  can 
be  made  against  representative  of  deceased  judgment- debtor,  but  he  is  liable  only  for 
property  of  deceased  which  has  come  to  his  hand)  and  not  been  di-tposed  of.  A  new  power 
of  compelling  him  to  produce  accoiuts  is  granted.  Applications  must  contain  points  n  >ted 
in  section  235,  be  pn^perly  verified,  accompanied  by  inventory  of  moveable  property  (if  not 
in  possession  of  judgment-debtor),  proper  description  and  specification  of  share  or  interest 
in  immoveable  property  sought  to  be  attached,  and  aocompanied  by  extract  from  Colle<^ 
tor*s  register  when  land  is  registered  therein. 

Incases*  of  assignment  by  private  contract,  Oourts  must  be  very  careful.  When  thftro 
exists  a  cross-decree  against  the  assignor  in  favor  of  the  person  who  is  his  judgment- 
debtor  under  the  assigned  decree,  whether  the  two  decrees  be  decrees  of  the  same  Court 
or  not,  then  the  application  for  the  change  of  decree-holder  ought  not  generally  to  be 
granted  without  the  consent  of  the  judgpnent-debtor,  because  the  introduction,  under 
these  circumstances,  of  the  assignee  in  the  place  of  the  assignor  might  place  seiioua 
difficulty  and  embarrassment  in  the  way  of  the  judgment-debtor  towards  obtaining  satis- 
faction  t*f  his  own  decree. 

Scarcely  any  part  of  a  judicial  officer's  duty  calls  for  the  exercise  of  more  care  than  tho 
duty  of  considering  applications  for  execution  of  decrees  made  by  persons  claiming  to  be  en- 
titled thereto  under  some  form  of  transfer.  The  granting  of  these  applications,  without  di«- 
crimination,  is  the  source  of  much  mischief  and  prolonged  litigation. 

^U.aO.  C.  H.  C.  p.  17. 


JUiseellaneout  Rulings  on  decrees,  their  conttrudicn,  die. 


The  construction  of  the  terms  of  a  decree 
will  often  be  the  first  matter  for  the  consi- 
deration of  a  Court  which  has  to  execute  it 

The  following  rulings  bear  on  this  point, 
but  the  r^er  should  also  consult  notes 
to  sec.  244;  and  the  notes  to  the  sec- 
tions following. 

In  construing  a  decree  it  must  be  taken  as 
it  stands:  a  Judge  cannot  go  beyond  it,  nor 
incorporate  anything  into  it,  and  a  judg- 
ment^ebtor  may  at  any  stage  of  execution 
proceedings  object  to  pay  more  than  the 
decree  agsunst  him  awards,  although  be 
may  previously  have  made  payments  in 
excess  of  the  decree  under  a  mistake.  Ool- 
fut  OotmUsa  Bibi  v.  Akbar  AH,  8  W,Iiy  IV. 
Mis.  20.  See  also  Jagdeb  Narcdn  Singh 
T.  Court  of  Wards.  S.  W.  R,  111.  Mis.  9. 

If  a  parSy  bound  by  a  decree  conceives  his 
lii^>ility  wrongly  declared  he  should  apply 
to  the  Court  who  passed  the  decreo  to 
review  it.  Jhearka  Prashad  ▼,  Ranee  B, 
Nur»ya,  N.  W.  P.  1870, 184. 

The  officer  passing  a  decree  is  the  most  suit- 
able person  to  construe  it  afterwards, 
Ahould  any  doubt  arise  as  to  its  meaning. 
Thus,  where  the  suit  was  for  nizamat 
lands,  and  the  claim  was  decreed  according 
to  the  plaint,  the  officer  passing  the  decree 
on  petition  by  the  other  side  after  issue  of 
proclamation,  declared  the  decree  to  give 
rights  over  mukadami  lands,  and  this 
interpretation  was  upheld.  Sheikh  Bish» 
oml  Ali  Y.  Shah  QoUm  ^aaai,  &  W.  R.,  IV. 
Mis.  18. 

A  person  to  whom  the  ordering  part  of  a 
<ieoroe  girM  nothings  acquire!  no  right 


from  his  name,  entered  by  mistake  in  the 
heading  of  the  decree.  Navoab  S.  Zoynul 
Abdinv.  P.  0.  BothraK  S.  W.  R.,  XV. 
126. 

If  an  appeal  be  inadve>tently  decreed  against 
four  out  of  five  shareholders,  it  is  wrong  to 
recover  the  entire  amount  from  the  shares 
of  the  four.  /.  HiUs  v.  W.  M.  Barnoni, 
8.  W.  R  XV.  545. 

A  prospective  decree  for  contingent  arrears 
Ib  quite  irregular ;  a  decree  declaring  a  per- 
son entitled  to  recover  maintenance 
monthly  cannot  be  executed  except  by  se- 
parate suit,  even  though  the  allowance  fall 
in  arrears.  Mus.  J.  U.  Koer  v.  B.  Koer* 
A.  W.  P.  1874.  41.  Bee  Syad  LatfuUah  ▼. 
Musst.  ifasiban,  8.  W.  R.,  X.  24,  where 
an  erroneous  decree  wasfl^iven,  awarding 
immediate  fneane  profits  at  late  admitted 
by  defendants  and  larger  mesne  profits 
contingently  on  a  higher  rate  being  proved 
at  the  time  of  execution. 

A  Court  must  presume  that  a  decree  WM 
rightly  passed  and  executed  according  to 
its  terms ;  it  cannot  enquire  whether  a 
minor  was  properly  represented  or  not. 
Nawab  M.  NumHah  Khan  ▼.  Mor  Cham 
i?oy,^..W'.  P.  1874,98. 

When  a  judgment-creditor  can  enforce  the 
sale  of  his  judgmentnlebtor's  rights  and 
interests  in  one  estate,  he  e^nnot  be  oom* 
peUed  to  wait  to  recover  his  debts  from 
the  proceeds  of  another  estate  which  is 
under  attachment.  Nujeemooden  Ahmad 
▼.  AhdoUAues,  8.  W.  R,  XL  842. 

Decree-holder  holding  several  decrees  against 
the  lune  debtor  is»y  »tttxDpt  to  enfoioe 
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them  all  tgamst  the  same  property,  though 
he  may  have  failed  on  one.  Mohama  C» 
Biiwoiy,  NU  Komtd  Ohoie.  JS.  W.  Ji.,  VL 
2S9. 

When  a  plaintiff  sues  as  agents  and  the  suit 
is  dismissed  on  the  ground  that  it  should 
have  been  brought  in  the  name  of  the 
principal,  execution  for  costs  kc^  cannot 
be  issued  against  the  principal,  his  name 
not  appearing  in  the  decree,  and  there 
being  no  evidence  that  the  suit  was  insti- 
tuted or  prosecuted  by  his  directions. 
Bhobo  Tarinu  Daatia  v.  Madkuh  Chunder 
DvU,  3.  W,  R.,  VI J.  143. 

Similarly  when  the  manager  of  a  factory, 
who  ikad  executed  a  bond  in  respect  of 
Bums  owed  by  him  on  account  of  factory 
expenses,  left  the  service  of  the  proprietor, 
and  an  ex  parte  decree  was  obtained  on  the 
bond  against  another  mnnager,  the  decree 
could  not  be  executed  against  the  property 
of  the  principal,  as  there  was  notlung  in  it 
to  connect  the  judi^nent-debtor  (the 
manager)  with  him.  Agra  Bank  v.  Devi 
Parshad.  3.  W.  li.  XIL  208. 

Kor  can  a  decree  be  executed  against  a  per- 
son who,  though  originally  named  in  the 
Buit  as  defendant,  was  not  named  in  the 
decree  as  one  against  whom  the  decree  was 

S'ven.  Bhoobun  M,  D.  Chaudrain  v.  -B, 
.  Boy,  3.  W.  B,,  VII.  62  . 

Execution  under  process  of  a  Civil  Court  is 
not  tp«o  facto  legal,  e.  g.  when  taken 
against  those  who  were  not  parties  to  the 
decree,  or  are  distinctly  exempted  from 
the  operation  of  the  decree.  Umrit  Loll 
Bote  V.  '^oombee  Dastee,  3,  W.  R,,  II,  Ad 
X.B,S6, 

Execution-creditors  are  responsible  for  a 
second  execution  after  the  decree  has  been 
satisfied,  even  when  the  proceeds  were 
paid  over  by  the  ofiicer  of  the  Court  to  the 
mukhtar  of  the  execution-creditor,  who 
had  not  authority  to  receive  them,  and 
were  misapplied  by  him;  the  judgment 
creditor  applied  in  ignorance  of  this 
fact,  but  was  not  absblved  from  liability, 
although  the  execution-debtor  was  from 
liability  to  further  pay  in  en  t.  Partab  0, 
Buroah  v.  B.  Dthl,  Marsh.  59. 

When  a  party  has  obtained  a  decree  for 
possession  of  land,  the  mere  allegation 
of  the  judgment-debtor  that  he  is  not  in 
possession  is  not  sufficient  to  nullify  that 
decree  and  render  it  nnfructuoua  Radha 
B  S.  Deb  V.  B.  B.  Debi,  8.  W.  B.,  IV. 
Ms,  1. 

A  decree  for  possession  once  satisfied  by 
plaintiflTs  being  put  in  actual  possession 
cannot  afterwards  be  revived  or  re-exe- 
cuted by  his  being  dispossessed.  Khatoo 
BiH  V.  Ihrah  Ali,  S.  W.  B.  VI.  Mu. 
108. 

Where  defendant  appealed,  and  appeal 
was  itruck  off  after  petition  by  both 


parties  that  they  had  come  to  settlement, 
the  original  decree  still  stood  good  ex- 
cept so  far  as  judgment-creditors  were 
debarred  from  executing  it  by  their  own 
agreement.  Mewa  Sing  v.  Azi^nuU^ 
Khan,  S.  W,  iZ.,  XIIL  311. 

Neither  party  can  fall  back  upon  a  decree 
the  effect  of  which  has  been  nullified  by 
mutual  consent.  Musst.  Indro  Koer 
V.  Skeikh.  A.  Barkat,  S.W,IL,  XIV.  146. 

A  decree-holder  is  not  limited  as  a  rule 
as  to  what  property  he  shall  proceed 
against.  Thus,  when  a  plaintiff  obtain- 
ed a  decree  for  a  third  of  the  whole  ol 
the  land  in  which  she  was  entitled  to 
share,  she  was  not  held  bound  to  execute 
it  first  in  respect  of  the  lands  in  her  pos- 
session, which  defendant  alleged,  exceed- 
ed the  one-third  decreed.  Badha  K.  Pan^ 
gahT.  B,  8.  Dama,  &  W.  R.,  XIII.  9; 
and  a  decree  to  recover  a  mortgage  debt 
by  sale  of  two  mortgaged  premises  may 
be  executed  against  both  or  either.  8. 
W.  R.  XV.  170. 

So  also  a  decree-holder  who,  under  the  terms 
of  his  bond,  is  entitled  to  proceed  against 
any  property  of  the  judgment-debtors,  is 
not  estopped  by  a  petition  filed  by  him 
upon  the  attachment  of  certain  property 
belonging  to  the  judgment-debtors,  pray- 
ing that  the  said  property,  if  sold,  may 
be  sold  with  notice  of  his  lien  upon  it, 
from  proceeding  against  other  property 
of  the  judgment-debtors.  Bag  Coomar 
Sing  V.  Birj  Mohun  Thakoor^  8.  W.  B„ 
II.  MUf.,  17. 

A  co-defendant  was  held  entitled  to  pro- 
ceed in  execution  without  a  fresh  suit 
when  the  decree  stated  that  he  was  en- 
titled to  recover  purchase-money  of  a 
patni  tenure  from  the  zamindar  defen- 
dant. Preo  Lai  Gotain  v.  O.  T.  Bama 
&  W.  R.J  XIII,  161. 

A  decree  for  possession  of  land  and  move- 
able properties  appealed  as  regards  the 
moveables  alone,  and  modified  was  held 
not  to  remain  in  force  for  the  possession 
of  the  land.  Sreenath  Mozumdar  r. 
B.  M.,  8,  W.  i?.,  XIII.  309. 

It  is  wrong  to  refer  to  an  execution  depart- 
ment the  determination  of  the  value  of 
a  house  when  a  Court  is  decreeing  a  suit 
in  satisfaction  of  a  decree-holder's  daim 
from  the  proceeds  of  that  house.  Lola 
mtterjeet  Sing  v.  &  Da4i.  8.  W.  R.  XV. 
124. 

A  judgment-debtor  required  by  a  decree  to 
render  account  can  only  account  for  mo- 
ney come  into  his  hands  ;  a  decree  holder 
can  shew  this  has  not  been  done.  Woome- 
nath  Roy  Chdudhri  v.  Sreenath  Singh 
6.  W.  R.  XV.  260. 

A  decree  in  one  suit  in  which  no  reference 
is  made  to  the  decree  in  another  suit  cai^- 
Dot  be  pleaded  as  any  bar  to  the  ezecU- 
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tion  of  snoh  other  decree.  Bhugwan  Dost, 
Y.Oourie  Sha/nhar.S,  W,  R,  IX,  696. 

A  joint  decree  remains  a  joint  decree  for 
ever,  any  act  or  conduct  of  decree-holder 
notwithstanding.  Joffamath  Singh  v. 
Sheikh  Jhmadullah,  S.  W.  A,  VIII.  132. 

A  decree-bolderalone  can  absolve  one  or  more 
of  joint  judgment-debtors,  and  proceed 
against  one  or  as  many  of  them  as  he 
pleases.  This  will  not  afiect  the  position 
of  the  debtors  inter  «e,  or  their  mutual 
responsibilitieft.  ^opoZ  Parahad  v.  Ham- 
awugra  Singh,  S,  W.  IL  V.  Mia  9.  Chaudhri 
S,  Wahed  Ali  v.  M,  B.  ffuaaain,  B,  L,  H., 
XII  ..00. 

If  a  landlord  and  his  gomashta  are  declared 
jointly  liable,  the  decree-holder  is  not 
"V^rong  in  law  in  proceeding  against  the 
gomashta  in  the  first  instance.  Srienath 
Ohoae  Y,  Sahib  Bam,  S.  W,  R.,  XJI.  806. 

Though  a  decree-holder  has  a  right  to  put 
joint  and  common  decrees  in  force  against 
one  or  all  of  the  defendants  in  the  order 
he  thinks  fit,  the  claim  to  be  enforced 
must  be  limited  to  the  particular  lands  or 
properties  with  which  paiticular  defen- 
dants are  clearly  shown  to  have  been  con- 
nected. The  application  for  dividing  the 
amount  of  a  joint  decree  should  be  made, 
and  the  order  for  such  division  obtained, 
at  the  time  of  the  decree  but  not  'after- 
wards. Bulvfont  Singhy.  S/uo  Sahay  Singh, 
S.  W,  R,  II  Mi$.,  52. 

Though  a  decree  may  be  in  words  a  joint  and 
several  decree  for  meane  profits,  if  any  one 
of  the  defendants  has  been  in  possession 
only  of  particular  land  or  a  mauzah,  his 
liability  will  in  equity  extend  only  to  such 
land,  ftc.,  Oanesh  DaU  ▼.  BalwaU  Singh 
S.  W.  R9  ^iy>  ^75. 

A  Court  cannot  treat  a  joint  decree  to 
which  several  defendants  have  submit- 
ted as  a  several  decree  against  the  differ- 
ent defendants  in  respect  of  their  propor- 


tionate shares,  however  equitable  such  an 
order  may  be.  Musat.  drnitool  Koer  v. 
Mvatt,  Somajee  Bibi,  3,  W.  R,,  VI,  MU. 
40. 

The  payment  by  a  judgment-debtor  jointly 
and  severally  liable  of  his  own  quota  of 
an  instalment  under  a  decree  will  not 
modify  his  joint  liability  if  default  be 
made  by  the  other  judgment-debtor :  an 
order  to  protect  the  estate  of  the  former 
is  improper.  Salig  Ram  v.  Baboo  Ram 
Sewak.,  Agra,  R,  /  Mis.  14, 

The  property  of  a  debtor  arreted  in  execu- 
tion of  a  decree  and  released  at  the  cre- 
ditor's request  can  be  taken  again  under 
attachment  in  the  same  decree.  Janki 
Sing  Rog  v.  KalooMwuUe,  S,  W,  R.,  IX, 
178. 

A  decree  ordered  a  defendant  to  give  in 
certain  acounts  within  a  specified  period; 
defendant  survived  the  period  witiiout 
any  proceeding  being  taken  against  him, 
it  was  held  on  his  death  that  the  decree 
was  binding  on  him  person^Iy  and  could 
not,  after  his  death,  be  exectited  against 
his  widow  or  representative.  Baboo 
Moohlwe  Dan  v.  RajahS,  X.  Rog  S.  W. 
R,  XII  495. 

Money  recovered  under  a  decree  or  jadg- 
ment  cannot  be  recovered  back  in  a  fresh 
suit  or  action,  whilst  the  decree  or  judg- 
ment under  which  it  was  first  recovered  re- 
mains in  force.  But  this  rule  of  law  rests 
upon  the  ground  that  the  original  decree 
or  judgment  must  be  taken  to  be  subsist- 
ing and  valid,  until  it  has  been  reversed 
or  superseded  by  some  ulterior  proceed- 
ing. If  it  has  been  so  reversed  or  super- 
seded, the  money  recovered  under  it 
ought  to  be  refunded,  and  is  recoverable 
either  by  summary  process  or  by  a  new 
suit.  Doorga  Parahad  Rov  Chaudhry 
T.  Ta/ra  Parahad  Roy  Choudhry,  8,  W,  A 

P.  a  III  2. 


(%)  Separate  appHoations  to  execute 
the  same  decree  do  not  constitute 
separate  causes  or  sait^.  Saroda 
Moyes  Barmani  r,  W,  M,  Barmani^ 
a,  W  R.,  VIIL  9. 

If  submission  has  been  made  to  the 
jurisdiction  of  a  Court,  it  is  too  late 
to  raise  the  plea  at  the  time  of  exe- 
cution. A  defendant  who  appear- 
ed in  a  suit,  and  chose  not  to  raise 
the  plea,  must  be  held  to  hav^e  sub- 
mitted. Ex  parte  Mcmohar  BhirO' 
rao  Potinis^  Bom,  Bep,  II.  874. 

It  is  not  competent  to  a  Court 
to  with- hold  execution  until  the 
expenses  are  paid.    Kiito  Kighore 


Ohose  V.  Soorjonath  Sircar^  8.  TT. 
B.,  X  354. 

An  application  for  the  execution  of 
a  decree  which  has  been  already 
executed  is  an  offence  under  sec, 
210,  and  not  under  sec.  209  I.  P« 
C.  Queen  v.  Begum  Maktoon,  8. 
W.  B.,  XIL  Cr.  37. 

(j)  Applications  for  the  execution 
of  decrees  of  appellate  Courts 
should  be  made  to  the  Court  ^hioh 
passed  the  original  decree,  seo* 
583. 

(h)  It  is  the  duty  of  the  decree«hol- 
der  to  move  a  Court  fix)m  time  to 
time  if  he  sees  that  it  takes  no 
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steps  to  issae  a  process.  Owru 
Doss  Datt  V.  W.  0.  Boy.  S.  W.  B., 
XIIL  83. 

(I)  A  judgment-creditor  has  un- 
controlled option  whether  he  will 
proceed  against  person  or  proper- 
ty. Kisto  Kant  Bural  v.  Nistarinee 
Dthi,  S.  IF.  B,FI/Z.  26S. 

(m)  Under  the  old  law  it  was  always 
a  delicate  question  what  act  on 
the  part  of  a  judement-creditor 
amounted  to  a  bond  Ade  application 
to  keep  a  decree  alive.  It  is  useless 
reproducing  those  rulings,  as  a 
judgment-creditor  now  has  to  show 
that  he  has  used  due  diligence  to 
procure  complete  satisfaction,  a 
limit  to  which  the  old  Code  never 
drove  him. 

(n)  Where  certain  execution  proceed- 
ings had  been  struck  off  the  file, 
and  the  decree-holder  applied  that 
they  might  be  restored,  his  peti- 
tion containing  not  one  of  the 
particulars  set  forth  in  sec.  23o, 
it  was  held  that  his  application 
was  not  an  application  to  execute 
the  decree  within  the  meaning 
of  the  Code.  Ramdhun  Roy  and 
others  v,  £hajah  Abdool  Qunnee 
and  oth&ri,  S,  W.  R.,  IX.  890. 

Applications  and  proceedings  for  en- 
forcing a  decree  (if  pursued  with 
due  diligence  by  one  of  several 
joint  creditors  Ed.)  are  taken  for 
the  benefit  of  all.  Roy  Preeonath 
Chaudhn  v.  P.  JB.  Ohaudhn,  8,  W. 
/{.,  VIII  100. 

If  a  person  is  to  be  concluded  by  the 
contention  that  his  application 
to  execute  is  not  bond  fide^  he 
should  be  allowed  to  explain  all 
his  acts  Sitanath  Mundul  y.  A,  0. 
Boy^a.W.B.XV.S. 

The  omission  of  a  decree-holder  to 
carry  on  execution  proceedings 
pending  an  application  fcr  re-hear- 
ing  is  no  evidence  of  want  of  bona 
fides  TUooram  Bose  v.  T.  C.  Ghose. 
8.  W.  B,,  XV.  U7. 

The  omission  to^-issue  processes 
required  by  law  after  an  execu- 
tion case  liM  been  struck  off  need 


not  always  be  oonsidered  a  mate- 
rial  irregularity  in  a  case.  Bi- 
shen  Dyal  Singh  v  Kreemutty  £Au- 
deemun,  S.  W.  B.  1864  p.  359. 

In  executing  a  decree  of  twelve 
years'  standing,  Court  may  pre- 
sume that  notice  has  been  rega« 
larly  served  unless  the  party  alleg- 
ing irregularity  can  produce  evi- 
dence to  the  contrary.  Kasee  Kant 
Talukdar  v.  Qopal  Kisto  Maitro.  8. 
W.  B.,  1864.  314. 

Where  a  contest  is  raised  between  a 
decree-holder  and  a  judgment- 
debtor  as  to  service  of  noiice,  exe- 
cution proceedings  cannot  be  car- 
ried on  further  till  the  question  is 
decided,  and  limitation  in  respect 
to  future  proceedings  must  run 
from  the  date  of  such  decision. 
Sarup  Chandar  Roy  v.  0,  0,  DAor, 
8.  W.  B.,  XIV.  4,77. 

The  proceedings  of  a  decree-holder 
to  get  full  relief  on  being  referred 
to  a  civil  suit,  keep  the  decree 
alive.  Ba-iha  Oobind  Shaha  v.  B. 
C.  Ohaudhn,  8  W.  B.,  XV.  207. 

Where  a  Judge  finds  that  an  appli- 
cation for  execution  is  within  time, 
and  there  is  no  appeal  from  his 
finding,  his  successor  is  not  justi- 
fied in  going  behind  -  ttls  order. 
An  applicatitm  for  execution  can- 
not be  thrown  out  summarily  as 
barred  by  limitation,  because  the 
decree-holder  has  failed  to  find 
any  of  his  judgment-debtor's  pro- 
perty, or  been  baffled  in  his  endea- 
vours to  satisfy  his  decree.  Maha^ 
rajah  Dheraj  M.  0.  Bahadur  v. 
MoorleedhurQhose,  8.W.  B.,ZF.67. 

Until  the  order  is  passed  confirming 
a  sale  in  execution,  the  decree-hol- 
der must  be  considered  to  be  exe- 
cuting his  decree,  and  limitation 
begins  to  run  against  him  only 
from  the  date  of  such  order.  BrO" 
gungona  Dasi  v.  8.  M.  Daai^  8.  W. 
B.,  XV  51. 

An  application  for  execution  of  /de- 
cree, if  in  dne  form,  is  a  proceed- 
ing to  keep  the  decree  in  force ;  it 
is  not  necessary  for  iho  decree* 
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holder  to  go  on  to  talce  farther 
proceedings  which  may  be  fruit- 
less. Lachman  Singh  y.  Narain, 
y.-TT.  P,  1870, 186. 

Although  by  reason  of  the  limitation 
law  process  of  ezecntion  may  be 
barred,the  decree  is  not  altoget):er 
▼oid.*  Its  effect  in  ascertaining 
the  rights  of  the  parties  is  un- 
affected by  any  of  the  provisions 
of  the  limitation  law.  Bum  Jus 
Bae  V.  Bam  Narain^N.-W,  P.  1870, 
382. 

A  Court,  when  called  upon  to  exe- 
cute a  decree,  may  enquire  whe- 
ther at  any  time  three  years  of 
inaction  on  the  part  of  the  decree- 
holder  has  elapsed,  so  as  to  bar 
execntion.  Khuda  BaJehsh  v.  H, 
Bam.  N.'W.  P.  1870,  899. 

Until  an  order  disposing  of  an  ap- 
plication for  execution  has  been 
passed,  the  proceeding  is  to  be 
deemed  subsisting.  Chntay  Lai  v. 
Bam  Dyal.  K-W.  P.  1870,  402. 

When  the  High  Court  passes  a  de- 
cree on  appeal  from  a  Mofassil 
Court,  the  Court  which  has  to 
execute  the  decree  of  the  High 
Courtis  governed  by  the  rules 
which  govern  the  execution  of 
its  own  decrees.  An  appeal  pro- 
secuted to  a  decree  is  a  pro- 
ceeding to  enforce  a  decree. 
Also  held  there  was  such  a  pro« 
ceding  where,  on  the  jadgmeut- 
debtor  seeking  to  obtain  leave 
from  the  High  Court  to  appeal  to 
the  Privy  Council,  the  execution- 
creditor  intervened. 

The  ruling  in  Cliaudhri  Wahid  Alii 
T.  Mullicklnayet  AUi  tiiat,  whether 
the  decree  of  the  lower  Court  is 
reversed,  or  modified,  or  affirmed. 
The  decree  passed  by  the  apellate 
Court  is  the  final  decree  iu  the 
■nit,  and  as  such,  the  only  decree 
which  is  capable  of  being  en- 
forced by  execution,  not  dissented 
from»  except  that  it  was  suggested 
that  in  all  cases  it  may  be  expe- 
dient ezpresaly  to  embody  in  a 
deoree  of  affirmftnoe  so  mnoh  of 


the  decree  below  atf  it  is  intended 
to  affirm,  and  thus  avoid  the  ne« 
cessity  of  a  reference  to  the  super- 
seded  decree.  Kistokinker  Ohose 
Boy  V.  Bunodacaunt  Singh  Boy,  B. 
I.  B.,  X.  101. 

This  does  not  apply  to  decrees  of 
the  Privy  Council.  They  are  to 
be  executed  snbject  to  such  con- 
ditions and  limitation  as  the  Privy 
Council  may  direct  under  3  and 
4  Wm.  IV.  cap.  41,  sec.  86.  It 
is  not  competent  to  the  Indian 
Legislature  to  %x,  any  limitation, 
as  it  would  be  an  interference 
with  the  Qaeen's  prerogative.  Sec. 
2  and  8,  Wm.  IV  cap  85,  sec.  43. 
Anundy  Mayee  Dassee  v.  Poomoo 
OhunderBoy   Wm.  Uep  IL  202. 

(o)  Applications  for  execution  made 
one  day  beyond  three  years  from 
the  date  of  the  decree  are  not 
within  time,  even  though  the  pre« 
yioQS  day  be  Sanday.  Khodie  LaU 
V.  biawassoo  Koer  S.  W.  B.y  XIIL 
122.  See.  alsb  App.  Lim.  Act. 

(j>)  Where  possession  is  given  to  one 
of  two  jomt  holders  of  a  decree,  it 
mnst  be  held  to  be  given  to  both. 
Bar  Oobind  Dass  v.  B.  P.  Da$$.  S. 
TF.  B,-rF.  112. 

The  joint  nature  of  an  ijmali  decree 
cannot  be  altered  by  a  subsequent 
arraTigement  among  the  parties. 
Aodh  Behari  Lai  v.  B,  U.  LaL  8,  W. 
B„  XIU  128. 

A  joint  decree-holder  cannot  apply 
for  partial  execntion  of  a  joint  de« 
oree,  nor  can  several  joint  decree- 
holders  make  separate  applications 
for  execution  of  decree  in  respect 
of  their  several  shares  Bal  Ktshen 
V.  Muhammad  Tajm  Ali,  N.  W,  P. 
1872,  90. 

Nor  can  any  one  of  such  deoree-hol* 
ders  be  bound  by  the  act  of  an* 
other  who  has  compromised  with 
the  judgment-debtor  and  agreed 
to  receive  payment  by  instalments. 
Balgohind  v.  BhouHinidin  Sahu 
JgraB.,lMis.U. 

Two  joint  decree-holders,  each  inter- 
ested in  an  eight-anna  share  in  a 
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*®^  P-  ^*^-  M.  231.    (207)  If  a  decree  has  been  passed  jomtly*(/;) 

in  favour  of  more  persons  than  one 

^^^^^^^""^r^omtd^i^    ^^y  ^^^  ^^  ^^^^  ^fg^^l^  persons,  or 

+See  p.  146.  *  his   or   their  representatives,  {q)\ 

may  apply  for  the  execution  of  the  whole  decree  for  the 
benefit  of  them  all,  or,  where  any  of  them  has  died,  for  the 
benefit  of  the  survivors  and  the  representative  in  interest 
of  the  deceased, 

If  the  Court  sees  sufficient  cause  for  allowing  the  decree 

to  be  executed  on  an  application  so  made,  it  shall  pass  such 

order  as  it  deems  necessary  for  protecting  the  interests  of 

the  persons  who  have  not  joined  in  the  application.(r)^* 

HI.  232.     (208)  If  a  decree  be  transferred  by  assign- 

iSee  p.  147.  ment(*  i  in  writing  or  by  operation 

of^dS^'''''^^  """^  ^f  '^^  f^^^  ^^^  decree-holder  to 
anv  other  person,  the  tran8ferree(<)J 
may  apply  for  its  execution  to  the  Court  which  passed 
it;  and  if  that  Court  thinks  fit,(t/)J  the  decree  may  be 
executed  in  the  same  manner  and  subject  to  the  same  con- 
ditions as  if  the  application  were  made  by  such  decree- 
hoWer : 

Provided  that  where  the  decree  has  been  transferred  by 
assignment,  notice  in  writing  of  such  application  shall  be 
given  to  the  transferror  and  the  judgment-debtor,  and  the 
decree  shall  not  be  executed  until  the  Court  has  heard  their 
objections  (if  any)  to  such  execution  : 

Provided  also  that  where  a  decree  against  several  persons 
has  been  transferred  to  one  of  them,  it  shall  not  be  executed 
against  the  others.* 

M,  233.    Every  transferree  of  a  decree  shall  hold  the  same 

TraliBfeiTee  to  hold  eub-    subject  to  the  equities  (if  any)  which 

ject  to  equities  enforceable    the  judgment-debtor   might  have 

against  ori^^nal  holder.  enforced  against  the  original  deciree- 

holder. 

*^  P^  ^^-  M.  234.     (210)  K  a  judgment-debtor  dies(t;)§  before  the 

•  dffm    t-d  bto    di      ^^^^ree  has  been  fully  executed,  the 

befori^'^utionf  appiiw^    holderofthe  decreemay  apply  to  the 

tion  may  be  made  against    Court  which  passed  it  to  execute 

his  representative.  |^}jg  game  against  the  legal  represen- 

tative(f/?)§  of  the  deceased. 

(211)  Such  representative  shall  be  liable  only  to  the 
extent  of  the  property  of  the  deceased  which  has  come  to 
his  hand  (x)\\  and  has  not  been  duly(y)||  disposed  of; 
and  for  the  purpose  of  ascertaining  such  liability,  the  Court 
executing  the  decree  may  of  its  own  motion,  or  on  the  appli- 
cation of  the  decree-holder,  compel  the  said  representative 
ISae  p.  149.       to  produce  such  accounts  as  it  thinks  fiLt.||(;) 

{Continued  on  page  160.) 
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money  decree,  issued  joint  execn- 
tion,  and  one  of  them,  after  the 
death  of  the  other,  received  the 
whole  amount  due  under  the  de- 
oree.  This  was  held  to  be  onlj 
satisfaction  in  respect  to  half  of 
the  decree,  and  the  representatives 
of  the  deceased  were  entitled  to 
issue  execution  for  the  remaining 
half.  Mohima  Ohandra  Bai  y-  P.  M. 
Ohottdhri,  B.  L.  i2.,  IL  App.  43. 

A  certain  sum  was  adjudged  to  five 
persons  as  an  entire  sum  to  whioh 
ail  of  them  were  jointly  entitled, 
but  one  moiety  to  three  of  them, 
and  the  other  moiety  to  the  re- 
maining two :  It  was  held  that 
the  effect  of  the  adjudication  was 
the  same  as  if  two  separate  and 
distinct  actions  had  been  pro- 
nounced, and  that  no  action  taken 
by  the  decree-holders  to  whom 
one  moiety  had  been  assigned 
could  keep  the  decree  alive  to  the 
benefit  of  the  others.  Ohooa  Sahoo  v. 
Tripoora  DutL  5.  W,  E.,  XIII.  241 

Executions  taken  by  one  decree-hol* 
der  of  several,  with  due  diligence 
keep  the  joint  decree  alive  for  all. 
Johirunnissa  Khaioony,A,Khatoon, 
8.  W.  B.,  VL  Mis  69;  Nut  Lai  v, 
B.  UUler.  S.  W.  B.,  XL  421; N.^W. 
P.  1872,  90;  8.  W.  B.,  XIII.  128. 

Three  persons  obtained  a  joint  de« 
cree.  Two  of  them  took  out  exe- 
cution, and  realized  each  bis  own 
share.  The  third  applied  for  exe- 
cution within  three  years  from  the 
time  of  the  last  proceedings  taken 
by  the  other  two,  but  after  a  lapse 
of  three  years  from  the  last  pro* 
oeedings  taken  jointly  by  all  three. 
Held  that,  there  was  no  severance 
of  the  decree,  and  therefore  the 
proceedings  taken  by  the  two  kept 
alive  the  decree.  Azimmnissa  Kha^ 
toon  and  others  y.  8ko8htbhushon 
Ohose  and  others,  B,  L.  B.,  App.  IL 
47. 

And  where  one  of  severed  judgment- 
creditors  takes  out  execution,  the 
Court  should  make  an  order  in 
granting  the   execution  providing 


for  the  distribution  among  the 
several  decree-holders  of  the  pro- 
ceeds of  execution.  Tarasundarse 
Bunnonee  v.  Behari  LM  Boxfy  B. 
L.  R.,  I.  28.  Where,  notwith- 
standing objection  made,  appli* 
cants  persist  in  seeking  execution 
of  decree  for  their  shares  only, 
they  cannot  be  allowed  to  amend 
an  application,  which  after  com« 
ing  up  to  the  High  Ooart  they 
find  it  impossible  to  maintain. 
Poomoo  Ohunder  Mookerjee  v.  S.C 
Boy,  8.  W.  B.,  XII.  241. 

The  rule  of  law  which  forbids  appli- 
cation for  execution  of  part  of  a 
decree  does  not  bar  application  for 
all  that  remain  due  upon  a  decree 
where  the  rest  has  been  previously 
satisfied.  Tej  NarainOhatterjeey. 
Bam  Tnnnoo  idozoomdar^  S.  W.  R., 
XII.  870. 

Any  arrangement  made  by  the  de- 
cree-holders as  to  their  relative 
shares  in  the  amount  of  the  de- 
cree does  not  alter  its  character, 
and  bond  fide  proceedings  taken 
by  one  of  the  number  to  execute 
the  decree  would  keep  alive  the 
rights  of  all  the  decree-holders. 

In  the  absence  of  any  order  in  the 
decree  awarding  particular  sums 
to  each  of  the  decree-holders,  one 
decree-holder  cannot  be  allowed 
to  take  out  execution  of  such  por- 
tion of  the  decree  as  he  may  con- 
sider due  to  himself.  Maharanee 
Inderjeel  Koonwar  r.  Maavm  AH 
Khan  wnd  mw^&er,  8.  W.  B„  VL 
Mis.  76. 

Similarly,  a  splitting  of  the  amount 
of  a  decree  into  shares  for  the 

grivate  convenience  of  the  decree- 
olders,  unless  the  jadgment- 
debtor  was  a  party  to  the  arrange- 
ment, cannot  enable  him  to  pleeA 
limitation  against  any  of  the  de- 
cree-holders who  may  take  no 
active  steps  in  enforcing  the  de* 
cree.  As  far  as  the  debtor  is  con- 
cerned, the  decree  continues  a 
joint  debt,  for  the  whole  amount 
of  which  he  continues  liable  to  all 
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the  jndgment  oreditors.  Brijo 
Boomar  Muliek  v.  N,  0.  Chatierjee^ 
8.  W.  R,  I  Hm,  2, 

A  jadgment-debtor  cannot  object  to 
the  share  which  one  or  more  de- 
oree-holdera  may  claim.  Maha. 
BtUesh  Chunder  Bat,  v,  8.  P.  If., 
ib:  F.  Mis.  58. 

A  jadgmentnlebtor  cannot  make  a 
private  arrangement  with  a  decree- 
holder,  and  nrge  that  the  latter 
exonerated  him  from  payment  of 
any  portion  of  a  joint  decree. 
Doorga  Monee  Dosies  y.  Doorga 
Moha/n  Do$$,  8,  W.  £.,  II 66. 

(q)  General  powers  of  attorney  are 
not  necessary  when  one  of  seve- 
ral representatives  of  a  deceased 
judgment-creditor  applies  for  the 
execution  of  a  decree ;  it  is  suffi- 
cient if  the  applicant  is  authorised 
nnder  sec.  85  to  act  for  the  other 
representatives.  Amboram  Harri* 
vdUahhdo  v.  H.  K.,  Bom,  R,  U. 
109. 

A  Judge  is  not  prevented  from  re- 
ceiving evidence  as  to  the  bona 
fides  of  an  application  for  execu- 
tion on  the  part  of  the  heirs  of  a 
judgment-creditor  merely  because 
they  have  not  taken  out  a  certifi- 
cate. .ZoZt  Ohum  Singh  v.  Ram 
fiorun.  S.W.B,  XI.  204.  AUo, 

8yud  Ekram  Mossain  v.  B.  Firtee 
Ohandar  Bahadur  S.  W.  JB.,  XL 
(Mis),  9,  B.  Oopal  Singh  Deb 
Y.  Oopal  Chomdar  Ohukerbutty  II. 
893. 

(r)  A.  and  B.  obtained  a  decree 
against  0.  A.  obtained  an  order 
for  execution  of  his  share  in  the 
amouTitof  thedecree.  C.  pledgedim- 
moveable property  as  security  to  A., 
whocausedittobe  sold.  B.  applied 
to  the  Court  for  her  share  in  the 
sale  proceeds.  Held  that  the  or- 
der for  execution  ought,  in  ex- 
press terms,  to  have  reserved  the 
rights  of  the  other  decree-holders 
to  share  in  the  proceeds  of  the 
execution.  The  case  was  sent 
back  for  apportionment  of  the 
amount  realized  amongst  all  the 


decree-holders.  Tarasundari  Kar^ 
tnomv.  BihanLal  EUfv.  B.L,  B,.  A. 
0. 1.  28. 

(f)  A  privately  executed  endorse- 
ment on  a  decree,  unregistered 
and  unproved,  is  no  evidence  of 
the  transfer  of  the  decree.  Barn* 
dhon  Bukhit  v,  PiMchanun  Ohvhsr* 
htUiy.a.  W.  R,  X  144. 

When  a  decree  is  sold,  and  the  sale 
is  admitted  by  the  decree-holder 
in  Court,  the  judgment-debtor 
cannot  contest  the  right  of  the 
purchaser  to  execute  it,  except 
on  the  plea  of  payment  to  the 
original  decree-holder.  Sunnoo- 
bumissa  Khanum  v,  Meher  Chund, 
S.  W,  B^  VU.  818. 

In  the  absence  of  proof  of  collusion 
between  the  purchaser  and  the 
decree-holder,  the  decree  is  bind- 
ing against  the  heir  in  expectancy 
of  the  judgmentiHlebtor.  Oopaul 
Chunder  Mana  v.  Oour  Monee 
Dassee  and  others.  8.  W.  £., 
VI.  62. 

The  sale  by  a  decree-holder  of  the 
right  to  recover  possession  under 
one  decree,  does  not  affect  his 
right  to  recover,  under  another 
decree,  mesne  profits  collected 
during  the  time  of  the  judgment- 
debtor's  illegal  occupancy.  Seeiul 
'  Chunder  8haha  v.  B,  Soonduree 
Dassee.  S.  W.  B.,  IV.  12. 

A  decree-holder  cannot  first  sell  a 
decree  and  then  sue  out  execution 
upon  it.  Seetaram  Sdhoo  v.  Mo^ 
hun  Nundee,  ib :  HI.  90, 

If  a  decree-holder  sells  his  decree  to 
another  party,  and  the  Court  de- 
cides that  the  saJe  is  illegal  as  not 
being  for  valuable  consideration, 
the  decision  does  not  extinguish 
the  decree.  The  rights  of  the 
vendee  may  be  extinguished,  but 
not  so  the  rights  of  the  vendor  to 
whom  the  decree  reverts.  Badha 
Bt^ub  Singh  Deb  t.  Bromo  Koo* 
maree  S.  W.  B.,  IV.  Mis. 
51. 

Unless  a  decree-holder  applies  to 
the  Court  to  certify  a  transfer  or 
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oonyejance  of  his  interest  to  a 
third  parfyy  the  Oonrt  can  take  no 
notice  of  each  alleged  transfer. 
Khetter  Mohun  Ohuttopadhya  y. 
liiur  Ohundra  Surmah  and  others^ 
8.  TT.B.,  11.271. 

A  Gonrt  executing  a  decree  has  no 
other  discretion  with  regard  to  no- 
ting a  transfer  of  it  than  that  here- 
in given,  and  this  section  only  ap- 
plies to  cases  where  the  trans^rree 
can  and  does  come  forward  to  claim 
execution  for  himself  instead  of  the 
original  decree-holder  Bharut 
Ohunder  Boy  y.  Nawdb  N.  A.  Khan 
Bahadoor.  ib.  X.  854. 

The  purchaser  of  an  ex-parte  decree 
strongly  tainted  with  fraud  cannot 
be  entitled  to  profit  bj  it.  Doolar 
Jha  y.  Bunjeet  Boy.  %b.  XV,  340. 

A  yakeel  bj  his  ordinary  employ- 
ment as  vakeel  enjoys  no  authori* 
Sj  authorising  him  to  transfer  a 
ecree.  Nohur  y,  Jaffer  Hoteein 
N.  TT.-P.  1870.  195. 

In  Jadoo  Nath  Bat  v.  Bam  Buix  Ohei- 
langee  S.W.B^  Vlll  203,  it  was 
held  that  where  aparty  who  assign- 
ed over  a  decree  was  liable  on  ac- 
count of  across  decree  for  a  consi- 
derable snm  to  the  jadgment-deb- 
tor,  the  Court  was  justified  in 
refusing  to  allow  one  of  them  to 
assign  the  decree  to  a  third  party, 
until  the  respective  liabilities  of 
the  two  parties  had  been  settled. 

Where  S.  obtained  a  decree  for  pos- 
session against  D.  P.  the  person  in 
possession  and  subsequently  in  a 
suit  brought  by  J.  F^.  claiming  the 
property  against  S.,  a  decree  was 
passed  m  the  terms  of  a  compro* 
mise,  whereby  S.,  consented  that 
J.  P.  should  execute  his  (S.'s) 
decree  Held  that  J.  P.  was  enti- 
tled, to  recover  possession  in  exe- 
cution of  S.'s  decree  from  D.  P., 
although  D.  P,  had  not  been 
made  a  party  to  the  second  suit. 
Doorga  Pershad  Singh  y.  LcUla 
Juggun  Nath  Pershad.  N.-W.  ,P. 
iAUahaibad)  I  31 


(i)  An  assignee  is  not  in  the  same 
position  as  the  original  decree-hol- 
der and  is  not  entitled  to  have  the 
same  privileges  ;  he  can  only  en- 
force a  decree  assigned  to  him  if 
the  Court  see  fit.  Shama  Puddo 
Butt  y.  N.  0.  Gho9e  15.  S.  TF.  B., 
283.  See,  however,  8.  W,  E.,  VII. 
205  which  says:— 

This  section  puts  a  party  to  whom 
a  decree  is  transferred  into  the 
position  of  the  original  decree- 
holder,  and  entitles  him  to  have 
the  decree  execated,  as  if  applica- 
tion were  made  by  the  original 
decree-holder.  Shamanud  Surmah 
y.  Shwnhoo  Chunder  Dasi. 

When  a  judgment-creditor  seeks  to 
attach  and  sell  a  decree  alleging 
that  its  assignment  was  not  bond 
fidSf  and  the  conveyance  purports 
to  be  one  of  property  specified  in 
sec.  801,  it  is  the  duty  of  the 
Judge,  to  inquire  whether  the  as- 
signee was  or  was  not  in  bond  fijd% 
possession.  If  the  Jodge  inquire 
m  to  the  facts,  no  appeal  lies  from 
his  order.  If  he  refuses  to  make 
enquiry,  the  High  Court,  under 
its  general  powers  of  superinten- 
dence, can  and  ought  to  require 
the  Judge  to  do  so.  Qrees  Chunder 
Lahori  y.  Kashee  Suree  Dahia,  ib. 
VIIL  26. 

W^ore  a  mortgagee  obtained  a 
decree  against  his  mortgagors  for 
the  payment  of  the  mortgage 
money,  and  in  default  for  the 
sale  of  the  mortgaged  property, 
and  his  heir  afterwards  execu- 
ted an  assignment  of  the  decree 
for  valuable  consideration  to  the 
plaintiff,  who  proceeded  to  exe- 
cute the  decree  by  sale  of  the 
mortgaged  property.  Held  tbaii 
the  assignment  was  a  document 
of  which  the  Tegistration  waa 
compulsory.  OopcU  Nara/yan  y, 
Trimbah  Sadasheo,  B,  L.  JK.,  Bom» 
I.  267. 

(«)  Where  a  decree-holder,  who  had 
obtained  a  decree  in  the  Civil  Court 
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of  Loodbiana,  whicb  had  been 
tranfimitted  to  Sebaranpore  for 
execution,  assigned  bis  decree  be- 
fore tbe  Sebaranpore  Coart  to  a 
tbird  party  witbont  tbe  know- 
ledge or  consent  of  tbe  Loodbiana 
Coart,  and  monies  were  paid  to 
tbe  pnrcbaser  by  thejadgement- 
debtor  on  sacb  assignment,  and 
tbe  assignment  was  snbseqaently, 
on  objection  being  taken,  sanc- 
tioned by  tbe  Civil  Coart  of  Loo- 
dbiana; beld,  tbat,  altboagb  sacb 
moneys  were  paid  under  an  irregu- 
lar sanction  of  tbe  Sabaranpar 
Coart,  yet  tbat,  as  at  tbe  time  of 
payment  tbe  pnrcbaser  was  nn- 
doabtedly  entitled  to  receive  tbem, 
and  tbe  irregularity  of  tbe  proce- 
dare  of  tbe  Sabaranpar  Coart  bad 
since  been  cored,  and  tbe  parcba- 
ser  was  now  in  a  position  to  exe* 
cate  tbe  decree,  it  would  clearly  be 
inequitable  not  to  order  the  re- 
fund of  tbe  money  on  tbe  score 
of  irregularities.  Mohtm  Lall^  v. 
Baroo  MuU,  N.-W,  P.  1874.  P.  69. 

(v)  This  section  contemplates  only 
tbe  case  of  a  person  who, 
being  alive  when  tbe  decree  is 
passed,  dies  before  execution  has 
been  fully  bad.  The  representa^ 
Uvea  of  Griendra  tfath  Tagore  ▼. 
Hurro  Naih  Bay,  S.  W.  R.  X.  455. 

A  suit  was  instituted  against  A.  and 
carried  on  to  final  decree.  It 
turned  out  tbat  A.  bad  died  be- 
fore tbe  plaint  was  filed.  Under 
these  circumstances  it  was  held 
tbat  this  section  did  not  enable 
the  plaintifi  to  take  out  execution 
against  his  personal  representatives. 
Porendronath  Tagore  y.  Hurronaih 
Boy,  8.  W.  E.,  X  455. 

A  defendant,  against  whom  damages 
had  been  decreed  on  account  of 
malioious  conduct  towards  plain- 
tifi*, appealed  to  the  High  Cfourt ; 
but,  before  tbe  case  came  on  for 
bearing,  died.  Upon  this  M.  sought 
to  be  substituted  for  the  deceased 
appellanti  not  as  his  legal  repre- 


sentative otberwiset  ban  as  hav- 
ing purchased  a  share  in  his  pro- 
perty, and  in  consequence  liable 
to  be  injuriously  affected,  if  the 
plaintifi"  proceeded  to  execute  the 
decree  which  he  bad  obtained  in 
the  lower  Court.  Held  that  the 
dena  pana  clause  in  M.'s  deed  of 
purchase  from  deceased  did  not 
make  M.  liable  to  pay  so  purely 
personal  a  debt  of  deceased  as 
that  which  the  decree  created,  and 
consequently  M.'s  only  title  to  be 
legal  representative  failed.  Macleod 
Y.  Kunhya  Sahee  S.  W.  B^  IX. 
271. 

A  representative's  claim  to  property 
attached,  that  she  holds  it  not  in  a 
representative  character,  but  in  her 
own  right  falls  within  this  section, 
it  is  a  matter  between  parties  to 
tbe  suit  relating  to  the  execution 
of  the  decree  and  one  to  be  deter- 
mined under  sec.  244.  Amirunnisaa 
KhcUoon  ▼.  Mir  M,  Hossein  Ohaudh* 
n.  8.  W.  B.,  XIL  65.  This  was  also 
held  by  Privy  Council  in  tbe  case 
Choudhry  Waked  AU  ▼.  Mui$U 
Jumaee  B,  L.  B.,  XL  149. 

The  representative  capacity  of  a 
party  applying  to  execute  a  decree 
on  bebflJf  of  a  minor  ceases  with  the 
minor's  death.  Further  steps  must 
be  taken  by  tbe  deceased's  legal 
representative.  Httldhur  Boy  OAat<« 
dhri  V.  J.  M.,  S,  W.  B.,  XIV.  162. 

Held  that  the  legal  representative  of 
a  deceased  plaintiff  in  a  suit  which 
has  abated  upon  bis  death,  is  liable 
for  tbe  costs  of  an  interlocutory  or- 
der. 8yed  Muhammad  AU  EJum  v. 
Prince  Zoheemoodeen.    Bourhe,  154, 

(x)  Bxecution  cannot  issue  against 
the  estate  of  a  deceased  person  if 
there  is  no  one  representing  it. 
LekraiBoy  v.  Becharam  8.  W. 
B.,  riL  52. 

If  execution  has  once  been  duly  issued 
against  a  person  as  representa- 
tive of  a  deceased,  such  person 
cannot  dispute  bis  representative 
character  on  the   occasion  of  any 
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snbseqQent  issae  of  execution 
against  him  as  representative  in 
il^  same*charaoter.  Maha.  D,N, 
0.  V.  Mu88t.  Piaree  Ban.  8,  W.  B., 
71.   Ifia.  61. 

(y)  An  objection  bj  a  representative 
that  he  has  taken  nothing  by  in- 
heritance however  valid  is  not  an 
irregularity  contemplated  in  Sec, 
311,  and  must  be  raised  before  the 
sale  in  execution  of  the  decree  has 
taken  place.  Ohaudhry  Sheikh  TTo- 
hedAli  v.  Musst  Jumaee.  S.  W.  B., 
FT.  Mis.  116. 

When  a  defendant  against  whom  a 
decree  has  passed  in  his  represen- 
tative capacity,  has  made  pay- 
ments in  satisfaction  of  the  decree 
to  the  full  value  of  the  property 
of  the  deceased  which  has  come, 
or,  but  for  the  default  of  the  de- 
fendant, might  have  come,  to  his 
hands,  the  decree  can  no  longer 
be  executed,  even  although  the 
decree-holder  may  be  able  to  prove 
that  the  defendant  still  has  in  his 
possession  property  which  origi- 
nally belonged  to  the  deceased. 
Bam  Oholam  Dohey  v.  Ayma  Begum 
8.  W.  B.,  Xn.  177. 

Where  execution  is  ordered  to  be  tak- 
en out  against  the  estate  of  a 
deceased  judgment-debtor,  and^the 
property  is  sold,  the  representa- 
tive of  the  debtor  cannot  be  called 
to  account  in  execution  for  the 
mewe  profits  of  the  property  while 
in  his  hands.  Muzhw  AU  v.  The 
Nawah  Nazim.  8,  W.  B.,  VIL  808. 

If  defendants  ^1  to  satisfy  a  Court 
that  they  duly  applied  all  pro- 
perty belonging  to  a  deceased,  this 
section  will  be  put  in  force  against 
them  to  the  extent  of  such  pro- 
perty not  properly  applied.  The 
provisions  of  the  Code  relative  to 
execution  against  a  living  debtor 
are  not  applicable  afber  he  is  dead. 
By  his  death  his  property  passes 
from  him,  and  if  it  is  still  liable 
for  the  debt,  the  transferree  should 
be  put  on  the  record  instead  of 
the  deceasedi      The  transferree 


cannot  be  treated  as  holding 
lenami  for  the  dead  man.  Sirfun 
Bibi  V.  Collector  of  Sarun,  8*  W. 
E.,  X  199. 

The  proper  course  under  this  section 
is  to  call  upon  the  decree-holder 
to  prove  what  property  has  passed 
into  the  possession  of  the  repre- 
sentatives, and  then  to  see  whe- 
ther or  not  it  had  been  duly  ap- 
plied ;  and  if  it  had  not,  whether 
there  was  any  remainder  of  that 
property  that  could  be  made 
liable.  B.Boodro  N.  Boyv,  Nittea 
Sund  Daa  ( in  which  case  a 
Court  went  entirely  wrong.)  8. 
W.B.,riIL  195. 

W^oi^  a  representative  fails  to 
satisfy  the  Court  that  he  has  duly 
applied  such  assets  he  may  he 
arrested  in  execution  of  the  de« 
cree  Maharajah  D.  M,  0.  v.  Man 
Mohiny  Dassee,  8,  W.  B.yXIV.  517. 

(z)  In  a  suit  against  the  represen- 
tatives of  a  deceased  obligor  of  a 
bond,  if  plaintiff  makes  it  the 
foundation  of  his  case  that  defen- 
dants were  in  possession  of  pro- 
perty belonging  to  the  deceased, 
they  hav6  a  right  to  take  issue 
upon  that  statement,  and  if  they 
succeed,  are  entitled  to  a  decree 
freeing  them  from  responsibility 
altogether ;  but  if  plaintiff  praya 
for  a  decree  without  going  into 
the  question  of  assets,  he  will  be 
entitled  to  a  decree  on  proving 
the  execution  of  a  bond.  Hira 
Lall  Mookerjee  v.  D.  Kaloonee  ib. 
XIV.  431. 

When  successive  applications  for 
execution  have  been  made  against 
a  person  as  representative  merely, 
execution  cannot  be  taken  out 
against  him  personally  as  a  co- 
defendant,  even  if  he  were  liable 
in  both  capacities.  Prem  Lai 
Qoisamee  v.  Hossein  Ooddeen  ib. 
XIII.  36. 
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M.  235.  (212).    The  application  (a)  for  the  execution 

^   ,   ,      ^       ,.  ,.       of  a  decree  shall  be  in  writing,  veri- 

lof^ution" ^  SSSS!*""    fi«d  in  manner  hereinfore  p^vided 

*  S.  62.  for  the  verification  of  plaints/  and 

shall  contain,  in  a  tabular  form,  the  following  particulars 

(namely) — 

(a)    the  number  of  the  suit ; 
ib)    the  names  of  the  parties ; 

(c)  the  date  of  the  decree ; 

(d)  whether  any  appeal  has  been  preferred  from  the 

decree ; 
{e)    whether  any,  and  what,  adjustment  of  the  matter 
in  dispute  has  been  made  between  the  parties 
subsequently  to  the  decree ; 
(/)     whether  any^  and  what,  previous  applications  have 
been  made  for  execution  of  the  decree,  and  with 
what  result ; 
(^)    the  amount  of  the  debt  or  compensation,  with  the 
interest,  if  any.  due  upon  the  decree,  or  other 
relief  granted  thereby ; 
(h)    the  amount  of  costs,  if  any,  awarded  ; 
(t)    the  name  of  the  person  against  whom  the  enforce- 
ment of  the  decree  is  sought ;  and 
(J)    the  mode  in  which  the  assistance  of  the  Court  is 
required,  whether  by  the  delivery  of  property 
fBa,  836  kc  specifically  decreed,  by  the  -f-arrest  and  imprison- 

ment of.the  person  named  in  the  application,  or 
tSs.  266  ice.  by  the  |attachment  of  his  property,  orotherwise 

as  the  nature  of  the  relief  sought  may  require, 
(ft). 
M.  236.    (214)  If  the  application  be  for  the|attach- 
§Seep.2l.iL(<>.)      Application   for  attach-    ment  of  any§  moveable  property  be- 
ment  of  moveable  property    longing  to  the   judgment-debtor, 
^  \j^^^^^^   ^^    but    not    in  his    possession,    the 
▼entory.  decree-holder  shall  annex  to  the 

application  an  inventory  of  the  property  to  be  attached^ 
containing  a  reasonably  accurate  description  of  the  same. 

237.    (213)  If  the  application  be  for  the  {attachment 

Further  particulars  whan    ot  any  immoveable  property  belong- 

applic^tion  ia  for  attach-    ing  to    the   judgment-debtor,    it 

ment  of  immoveable  proper-    g^all  contain  at  the  foot  a  descrip- 

^'  tion  of  the  property  sufficient  to 

identify  it,  and  also  a  specification  of  the  judgment-debtor's 

share  or  interest  therem  to  the  best  of  the  belief  of  the  ap- 

II S.  288.  n.  (d)    pUcant  and  so  far  as  he  has  been  able  to  ascertain  the  same.|| 

Every  such  description  and  specification  shall  be  veri- 

H  S.  62.       fied  in  manner  hereinbefore  piovided  for  the?  verification 

of  plaints. 
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(a)  The  application  moBt  oontain  a 
reaBonablj  accQrate  description 
(Nga  Tha  Tha  v.  Bum  S.  W.  B,, 
XL  8) ;  it  Deed  not  be  accompaDi- 
ed  by  a  copy  of  the  decree.  Dhan- 
fatJSing  y  Lilanand  Singh,  8.  W. 
B.f  XL  28.  and  if  there  be  more 
than  one  debtor,  it  may  be  execu- 
ted against  any  one  whom  the 
decree-holder  may  select,  (see  Aous 
ever  s,  232)  Kristo  Kiehor  Ohahar* 
5ah'7.  Bam  Loehan  Murdhan  8. 
W.  R.,  IL  49  Mis. 

If  a  Ooort  should  attempt  to  execute 
a  decree  in  which  it  has  no  juris- 
diction, the  plaintiff  who  applied 
for  execution  would  be  liable  to 
be  sued  in  an  action  of  damages 
Doyle  T.  DwarkaruUh  Ohuticmi.  8. 
W.  B.,  VUI.  88. 

If  execution  is  had  against  the 
wrong  party,  and  he  pays  the 
money  in  order  to  avoid  arrest  or 
sale  of  his  property,  he  can  re- 
cover it  back  in  a  suit.  Kcmi 
Bamnan  Ali  y.  Maharajah  8ooraj» 
hhan,  8.  W,  B.,  VIIL  88. 

(h)  This  section  does  not  contem- 
plate any  enquiry  before  the 
Court  whether  the  proi)erty,  be- 
longs io  the  judgment-debtor  or 
not ;  seizure  of  personal  property, 
in  execution  of  a  decree,  is  not  an 
act  of  the  Court,  but  one  of  the 
party  himself  seeking  execution 
for  which  he  is  liable,  if  any  tres- 
pass be  committed  on  the  proper- 
ty of  a  stranger.  Mussamut  Svjan 
and  others  t.  8heikh  8ariaitiUah^ 
8  B.  L.  B.,  413. 

(c)  The  description  required  by  this 
section  is  merely  a  reasonably 
accurate  description.  Nga  Tha 
ThaY.  Bum  XL,  ib :  (F)  B.)  8. 

(d)  In  Madras  according  to  District 
Judge  of  North  Malal^r  it  is  not 
correct  to  speak  of  those  who  ai-e 
registered  to  revenue  as  being 
registered  as  proprietors,  for  it 
does  not  follow  that  those  so  re- 
gistered are  the  proprietors,  and 
the  Revenue  AutnoritieB    do  not 


profess  to  {reat  the  "puttadar" 
or  person  in  whose  name  the  re- 
venue is  assessed  as  proprietor. 
He  is  the  one  to  whom  Govern- 
ment looks  for  the  revenue,  and  a 
not  unfrequent  defence  set  up 
by  Collectors,  when  actions  are 
brought  against  them  for  grant- 
ing waste  lands  is,  that,  in  doing 
so  their  only  object  is  the  collec- 
tion of  the  revenue,  and  that  they 
gave  the  land  as  far  as  they  were 
concerned  and  entered  the  reve- 
nue in  the  putta,  which  they  gran- 
ted to  the  applicant,  because  he 
is  the  most  eligible  person.  There 
is  this  much  of  title  bestowed  by 
the  Collector  on  such  an  appli- 
cant that  by  throwing  up  the  land 
the  former  '*  pnttadar''  parts  with 
all  the  rights  he  possessed,  but 
the  grant  by  the  Collector  would 
not  affect  the  rights  of  any  one 
claiming  the  land  on  the  ground 
that  the  original  puttadar  had 
not  a  proper  title. 

The  Calcutta  High  Court  direct 
that : — 

{n)  All  orden  by  all  OwtI  GoortB  for  the 
attachment  of  estates  shall  be  immediate- 
ly notified  to  the  Collector  of  the  district 
within  which  saoh  estates  are  situated. 

The  notification  is  to  be  made  in  every  case 
without  exception,  in  which  sadi  pro- 
perty Ib  attached  in  execution  of  a  (^vil 
Court's  decree.  The  above  notification 
does  not  however,  supersede  the  written 
order  which  is  required  to  be  fixed 
up  in  the  office  of  the  Collector,  when 
hmd,  or  any  interest  in  land  is  attached. 

2.  Whenever  attachment  is  le^allv  and 
formally  withdrawn,  such  withdrawal 
shall  in  like  manner  be  notified  to  the 
Collector  in  all  cases  of  the  same  descrip- 
tion. 

When  any  Civil  Court  attaches  landed  pro- 
perty paying  revenue  to  Government  and 
appoints  a  manager  information  of  the 
fa^  should  be  always  given  to  the 
Collector  without  delay. 

u.  a  o.  a  A  a  p.  57. 
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238.  (213)  If  the  property  be  land  registered  in  the 
Whentpplicatioiiinustbe  Collector's  office,  the  application 
aooompanied  by  extract  for  attachment  shall  be  accompa- 
fromCoUectoi'B  register.  ^i^  ^v  an  authenticated  extract 
from  the  register  ^  such  omce,  specifying  the  persons 
registered  as  proprietors  of,  or  as  possessing  any  transfer- 
able interest  m  the  land,  or  its  revenue,  or  as  liable  to  pay 
revenue  for  such  land,  and  the  shares  of  the]  registered 
•  See  p.  161    proprietors  (d).  * 

C.-^Of  tiat^ng  Execution. 

M.  239.    (290.)  The  Court  to  which  a  decree  has  been 
+  flAn  001  sentt  for  execution  under  this  chap- 

T  aec.  ri^     ^^w^en^Cowt  m»y  «tay    ^^  gj^^^  ^^^  sufficient  cause  being 
xecu  on.  shown,  stay  the  execution  of  such 

decree  for  a  reasonable  time,  to  enable  the(e)  judgment- 
debtor  to  apply  to  the  Court  by  which  the  decree  was 
made,  or  to  any  Court  having  appellate  jurisdiction  in  res- 
pect of  the  decree  or  the  execution  thereof,  for  an  order 
to  stay  the  execution,  or  for  any  order  relating  to  the 
decree  or  execution  which  might  have  been  made  by  such 
Court  of  first  instance  or  appellate  Court  if  execution  had 
been  issued  thereby,  or  if  application  for  execution  had 
been  made  thereto,(f  )• 

and  in  case  the  property  or  person  of  the  judgment- 
debtor  has  been  seized  under  an  execution,  the  Court 
which  issued  the  execution  may  order  the  restitution 
or  discharge  of  such  property  or  person  pending  the  result 
of  the  application  for  such  order. 

lyi,  240.    (291)  Before  passing  an  order  under  section 
Power  to  require  eecu-    239  to  stay  execution,  or  for  the 
rity  from,  or  impose  con-    restitution  01  property  or  tne  dis- 
ditionB  upon,   judgment-    charge  of  the  judgment-debtor,  the 
^®^*®''  Court  may  require  such  security 

from,  or  impose  such  conditions  upon,  the  judgment-debtor 
as  it  thinks  fit. 

M^  241.    (293)  No  discharge  under  section  293  of  the 

property  or  person  of  a  judgment- 

debS^dSchii"'^";^    Sebtorahall  prevent  it  or  him  from 

retaken.  being  retaken  m  execution  of  the 

decree  sent  for  execution.(flr). 

M.  242.(292)  Anyorderof  theCourt by  which  thedecree 
Order  of  Court  passing    w««  passed  or  of  such  Court  of  ap- 
decree  or  of  appellate  Court    peal  as  aforesaid,  in  relation  to  the 
to  *>?Jt>mding  upon  Court    execution  of  such  decree,  shall  be 
^^'^  binding  upon  the  Court  to  which 

the  decree  wiis  sent  for  execution. 
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^    0,^0/ staying  Execution. 

Saffident  cause  being  shown,  execution  of  a  decree  by  a  Court  to  which  it  hai 
been  transferred  may  be  stayed  to  enable  judgment-debtor  to  apply  for  a  staying  or 
other  order  relating  to  <execution  to  the  Court  by  which  the  decree  was  made,  or 
mppellate  Court  haying  jurisdiction.  Before  granting  such  order,  security  may  be 
required  from,  or  conditions  considered  necessary  imposed  on,  the  judgment-debtor, 
•o  that  property  released  may  be  restored,  and  no  loss  accrue  to  judgment-credi- 
tor from  such  stay.  Pending  the  result  of  the  application,  the  person  or  property 
•eizedmay  be  restored  or  discharged.  Such  discharge  will  not  prcTcnt  re-attachment  in 
execution  of  the  same  deoree.  Orders  of  the  Court  passing  the  decree  or  appellate 
Court  are  binding  on  the  Court  to  which  the  decree  has  been  sent. 

If  any  suit  be  pending  in  any  Court  between  the  decree-holder  and  judgment- 
debtor,  execution  may  be  stayed,  eiUier  absolutely  or  on  terms  considered  fit^  until  deoi« 
eion  has  been  pronounced. 


(e)  But  not  a  person  who  has  a  claim  to  property 
liable  to  be  taken;  sea  882  is  for  him,  Khelat 
Ckunder  OhoM  y,  Protunno  Moyte  Dasiee. 
Mwrsh.  478. 

(f)  Where  a  deoree  of  the  High  Court  is  trans- 
mitted to  a  Judge  for  execution  under 
see.  824,  and  the  judgment-debtor  con- 
tends that  the  balance  due  on  the  decree 
is  less  than  that  fiir  which  execution  is 
•ought,  the  Judge  has  no  jurisdiction  to 
enquire  into  the  question  ;  but  may,  on 
eause  shown,  stay  execution  pending  a  refer- 
ence to  the  High  Court,  jteahiib  Chundtr 
Paml  Okaudhri  ▼.  Khelat  Chunder  Qhou, 
8.  W.  R„  IX,  261. 

The  Court  executing  the  decree  should 
not  enter  into  the  question  whether  the 
decree  has  been  satisfied;  but  it  should 
stay  execution,  and  refer  the  point  to 
the  Court  which  passed  the  decree.  By^ 
kcmi  Chunder  Moottafu  ▼.  Kktma  Moyu 
Debia,  t6.  860. 

The  nen-expiry  of  the  period  of  appeal  is 
not  fluAcient.  The  Deputy  CclUetor  of  the 
ScaUhal  Pa»yana$  v.  Binode  Ram  Sen. 
ib.   F.ifit.  58. 

A  decree  was  passed  against  defendant  declar- 
ing him  personally  liable  to  claim,  from 
which  no  appeal  was  preferred.  The 
Judge  ordered  execution  to  be  stayed 
because  the  defendant,  who  was  sued  as  a 
•errant  of  Government,  had  ceased  to  fill 
that  position.  BM  that  the  Judge's  or- 
der was  untenable.  Chonidhri  Muhammad 
Tudeee  Begy.  Wailit,  Aora  Rep,  II.,  Mi%.,  5. 

($)  Execution  oases  in  which  a  sale  or  other 
proceedings  are  stayed  for  a  fixed  period  at 
the  request  of  the  debtor,  and  with  the 
eonsent  of  the  decree-holder,  should  not  be 
•truck  off  till  that  period  has  expired; 
azid  if  struck  off  for  the  convenience  of 
the  Court  by  an  order  which  provides  for 
the  continuance  of  the  attachment,  sale 
may  follow  within  the  said  period  without 
afresh  attachment.  ChumunLaU  Chau- 
dhri  V.  Ihmun  Ml  and  of Aert.  S.  W.  R., 
/X.  206. 

20 


Thus  also,  when  the  decree-holder  asked  the 
Court  to  stay  further  proceedings  for  uz 
weeks  as  the  debtor  had  made  part  pay- 
ment, but  prayed  that  the  attachment 
might  be  considered  to  be  still  in  foroe» 
the  execution  case  was  removed  from 
the  file,  ffeld  that  the  attachment  con- 
tinued in  force,  notwithstanding  a  year's 
delay  on  the  part  of  judgment-creditor  in 
applying  again  for  execution.  J.  DaCoeta 
T.  Kaiee  ParthadSingh,  8.  W.  R,,  XIZ 
260. 

Where  the  security  offered  by  a  judgment- 
debtor,  with  a  view  to  execution  against 
her  being  stayed  until  the  decision  of  a  suit 
for  an  account  which  she  had  brought 
against  the  decree-holder,  was  rejected, 
it  was  held  that  the  order  of  rejection 
could  not  be  interfered  with  br  the  High 
Court  under  sec.  15  of  the  Charter  Act. 
The  most  obvious  course  in  such  a  case 
Is  that  suggested  by  sec.  243,  Jodoomon^ 
Doseee,  ib.,  XI.  494. 

(h)  In  a  soit  in  which  an  appeal  to  the  Privy 
Council  from  a  decree  of  the  High  Court 
has  been  admitted  and  Ih  still  pending,  the 
Court  of  original  jurisdiction  which  made 
the  decree  has  power  to  issue  execution ;  but 
if  it  has  notice  of  the  appeal  to  the  Privy 
Council,  it  should  stay  its  hand  until  the 
parties  have  had  an  opportunity  of  apply- 
ing to  the  High  Court.  /.  P.  Win  v.  Raj 
Kithm  Joy  cMd  others,  ib.  Mis.,  VI.   84. 

In  MoolehandT.  Hajnarain  Ohose,  I,  J.  (iV. 
8.)  I.  8?9,  held  that  a  Courtwill  not  neces- 
sarily stay  proceedings  when  a  decree 
has  been  obtained  but  a  cross  suit  is  pend« 
ing ;  nor  will  it  order  sale  proceeds  in  exe- 
cution of  the  decree  to  be  paid  into  Couii^ 
to  abide  the  event  of  the  second  suit 

A  Gonrt  may,  but  seed  not,  stay  execution  fa, 
the  case  of  cross  decrees  where  the  laiger 
decree  is  under  appeal  to  Eng^d.  Laeh^ 
meepat  y.  Meer  Muhammad  L.  Ohamdhri 
8.  W,R.,  Ill  Mis,  20. 

Where  a  Subordinate  Judge,  in  conse- 
quence of  a  fresh  suit  by  the  plaintiff. 
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M.  243.    (209)  If  a  suit  be  pending  in  an^  Court 
Stay  of  execution  pend-    against  the  holder  of  a  decree  of 
Idr  suit  between  decree-    such  Court,  on  the  part  of  the  per- 
holder  and  judgment-     son  against  whom  the  decree  was 
^^^^'  passed,  the  Court  may  (if  it  think 

fit)  stay  execution  on  tne  decree,  either  absolutely  or  on 
such  terms  as  it  thinks  fit,  until  the  pending  suit  has  been 
decided.  (A) 

V,'^  Questions  for  Cowt  e:»eeuHng  Decree, 

M.  244.  (Act  23  of    1861)  The  following  question8(t) 

^    ^       ,,.,,.       shall  be  determined  by  order  of  the 

Co^«:^^^:^'''^    Court  executing  a  decree  and  not 

by  separate  suit  (namely) — 

•S-  211'  {a)    questions  regarding  the  amount  of  any*   mesne 

profits(j*)  as  to  which  the  decree  has  directed  inquiry; 

(b)    questions  regarding  the  amount  of  any  mesne  pro- 
fits or  interest  which  the  decree  has  made  payable(A)  in 
respect  of  the  subject-matter  of  a  suit  between  ti)e  date  of 
its  institution  and  the  execution  of  the  decree,  or  the  ex- 
piration of  three  years  from  the  date  of  the  decree ;(/) 
+  Bee  p.  IM.         (^)    ^^1  Other  questionst(m)  arising  between  the  parties 
J  See  p.  157.     to  the  suit  J(«)  in  which  the  decree  was  passed,  or  their 
representatives,  and  relating  to  the  execution  of  the  decree. 
Nothing  in  this  section  shall  be  deemed   to  bar  a  sepa- 
rate suit  for  mesne  profits  accruing  between  the  institu- 
tion of  the  first  suit  and  the  execution  of  the  decree  there- 
I  See  p.  159.      ii>#  where  such  profits  are  not  dealt  with  by  such  decree§(i/) 

E, — OJ  the  mode  of  executing  Decrees. 

M.  246.    (15  Act  23, 1861)  The  Court,  on  receiving  an 
usee  p  151       P«>cedure  on  reoeivinR    appUcation(iV)||for  the  execution  of  a 
^*      '  application  for  execution  of    decree,  shall  ascertain   whether  it 
^®^®®*  contains  the  particulars  mentioned 

in  section  235,  or  such  of  them  as  may  be  applicable  to  the 
case,  and  whether  it  is  acconipanied  by  the  inventory  men- 
tioned in  section  236,  and  if  such  particulars  or  inventory 
are  or  is  wanting,  it  shall  reject  the  application  or  return 
it  for  amendment  or  for  the  addition  of  the  inventory,  as  the 
case  may  be,  or  amend  it  then  and  there.  Every  amend- 
ment made  under  this  section  shall  be  attested  by  the  sig- 
nature of  the  Judge. 

When  the  application  is  admitted,  the  Court  shall  enter 

^  *•  *^*  in  the  registerl  of  the  suit  a  note  of 

apS^or  """  '^""^^^    *^®   application  and   the  date  on 

which  it  was  made,  and  shall  order 

execution  of  the  decree  according  to  the  nature  of  the 

application : 

((Continued  on  page  158) 
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stayed  the  execution  of  a  decree  which  was 
pMsed  ill  the  defendanVs  fayor  for  coats, 
fthe  High  Courts  in  exercise  of  its  extra- 
ordinary jurisdiction,  reversed  the  stay 
order.  Oambhirmal,  Ac,  v.  Chgmal,  Ac. 
Bom.  B  C.  i2,  XL  151.  i 

Any  Ck>urt  to  which  a  decree  is  transm  tted  « 


for  execution  can  stay  execution,  notwith- 
standing that  the  suit  pending  between 
the  judgment-debtor  and  the  holder  of  the 
decree  is  pending  in  such  a  Court,  and 
not  in  the  Court  which  transmitted  the 
decree.  Cooke  v.  MuuU  Hmeka  BiH,  N,  W, 
P.,  1874,  18  J. 


D — Questions  for  Court  executing    Decree, 

This  fragment  of  Chapter  XIX  will  not  bear  abbreTiation»  and  the  reader  is  referred 
to  the  text  instead. 


(i.)  After  a  decree  had  been  satisfied  and 
the  case  struck  out  at  the  request  of  the 
decree-holder,  the  Court  refused  to  allow 
him  to  re-open,  or  to  allow  execution  for  a 
difference  which  he  found  he  might  have 
recovered  under  the  decree  by  resorting  to 
a  different  mode  of  calculation.  Colonus 
v.JBulazaii.  Marsh,  211. 

A  suit  should  be  resorted  to  in  the  follow- 
ing cases,  as  they  do  not  fall  within  this 
section : — 

(1.)  Damages  in  respect  of  injury  sus- 
tained by  goods  under  attachment  in 
execution  of  a  decree  subsequently  set 
aside.  JEtwAiJC  R.  Chaudkri  v.  Nur  Khan, 
8.  W,  R.,  VII,  45. 

(2.)  A  suit  will  lie  to  cancel  the  sale  of  pro- 
perty of  a  person  who  was  the  representa- 
tive on  record  of  a  judgment-debtor,  but 
who  was  not  shown  to  havp  inherited  any  of 
judgment-debtor's  property.  In  this  case, 
restock,  C.  J.,  gave  as  his  opinion : — 

•*  It  appears  that  this  sec.  does  not  apply  to 
a  case  in  which  a  decree  under  which  pro- 
perty has  been  sold  in  execution  is  sfibse- 
quently  reversed  upon  appeal,  and  in 
which  the  decree-holder  is  the  purchaser 
under  his  own  decree  ;  and  if  ao,  it  does 
not  apply  to  the  case  in  which  the  decree 
under  which  the  execution  took  place  was 
80  modified  by  the  order  of  the  High  Court 
that  it  neither  justified  the  execution 
which  was  issued  under  it,  nor  the  sale 
which  was  efiEected  under  the  execution.** 
Shaikh  Wahid  Ali  v.  Musmmat  Jn/naye 
B,  L,  i?.,  iF,  B,)  IL  78. 

(3.  )The  plaintiff  held  a  decree  against  the  de- 
fendants, and  agreed  to  take  an  elephant 
in  satisfaction;  the  defendants  promising, 
if  satisfaction  were  entered  up,  to  be  res- 
ponsible for  the  value  of  the  elephant, 
should  it  be  claimed  and  recovered  by  any 
other  person.  It  was  so  claimed  and  re- 
covered, and  the  plaintiff  sued  afresh  for 
its  value.  Muthra  Cha/udhH^  v.  Sheoruttan 
MM,  N,  W,  P,  1874.  126. 
(4.)  Objections  to  sale  of  property  sold  under 
decree.  Such  objections  fall  under  sec. 
278.  MarUh  Chandra  Ghiptu  v.  Srinuiti 
^^.  Mala  Oupti  B,  L.  B,,    VL  721. 


Nor  does  this  apply  to  judgment-debtors 
urging  that  the  decree  was  obtained  by 
fraud.  Piraj  Oopadhia  v.  Musst,  Doorga^ 
N.-  W,  P,  1864,  p,  472,  dUo  8.  W,  R,,  L 
29. 

In  executing  a  decree  tor  mesne  profits,  a 
Court  does  right  in  excluding  from  the  ac- 
count lands  of  such  a  nature  as  would,  un- 
der ordinary  circumstances,  yield  no  profit, 
or  regarding  which  it  has  not  been  shown 
that  the  judgment-debtors  had  opnortuni- 
ties  of  disposing  of  them  for  a  profit.  Be^ 
charam  Doss  v.  Brojonath  PcU  Chaudhri 
and  others,  ib.  IX.  869. 

Mesne  profits  In  respect  of  land  should 
be  calculated  at  a  fair  and  reasonable 
rent  for  the  land.  Ranee  Asmed  Kooer 
V.  Maharanee  Indwrjeet  Kooer.  t&| 
(F.  B,),  IX,  p.  813.  When  enquiry  is 
granted,  decree-holder  is  not  bound  as  to 
the  amount  stated  in  plaint.  Haro  Gobi/nd 
Bhahut  V,  Degumburee  Dabee,  ib,  IX, 
217. 

(h)  Payable  not  recoverable.  Radhabhai  v. 
Radhabhai,  B.  H.  C.  A  (A,  C),  IV,  181, 

Where  decree  for  restitution  is  made  In 
reversal  of  decree  for  possession,  mesne  pro- 
fits follow.  Haro  Chunder  Rcy  Chaudhri 
V.  Sh4)oroo  Dhoni  Debi,  S,  W,  R,,  (F,  B,)^ 

IX.  403. 

A  decree  for  interest  upon  mesne  profiti 
from  the  date  on  which  they  are  ascer- 
tained runs  from  date  of  ascertainment 
by  Court  and  not  by  Amin.  Doorga  Sun^ 
dree  Dabee  v.   Shihesri  Ddbee,  8,  W,  R,, 

X,  391. 

In  cases  where  wasilat  is  asked  for  in  the 
plaint,  the  question  as  to  the  amount 
thereof  (if  any)  which  should  be  paid  to 
the  plaintiff  in  respect  to  the  period  of 
dispossession,  before  and  np  to  the  date 
of  filing  the  plaint,  must  be  distinctly 
raised,  and,  if  possible,  determined  at  the 
hearing  of  the  suit;  and  the  decree  must 
specify  clearly  the  portion  of  this  amount 
which  each  def enaant  is  to  pay,  either 
severallv  or  jointly  with  others,  to  the 
pUdntin.  In  the  event,  however,  of  its 
Doing  neoessary,  for  any  good  reason,  to 
reserve  the  determination  of  this  quca- 
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iioQ  tmtfl  piocaediiigg  are  taken  to  ex- 
ecute the  decree,  the  order  to  this  effect, 
with  the  reason  for  wi^lfing  it,  should  be 
recorded. 

It  is  the  duty  of  the  judicial  officer  to  as- 
certain and  determine,  from  the  evidence 
placed  before  him  by  both  sides,  what  is 
the  amount  of  wasilat,  if  any,  which  is 
dueto  the  plaintiff;  and  he  has  no  more 
authority  to  leave  this  question  to  the 
decision  of  an  Amln  than  he  has  to  do 
the  same  with  any  other  question  which 
arises  between  the  parties  in  the  suit. 

An  Amin  may,  when  necessary,  be  sent 
to  effect  a  local  investigation:  the  reasons 
for  adopting  tiiis  course  should  be  fully 
recorded.  When  an  Amin  is  deputed, 
his  duty  is  merely  to  collect  evidence  for 
the  Cotirt,  and  to  report  the  state  of  facts 
which  he  has  observed. 

In  such  case  the  deposition  of  witnesses 
which  the  Amin  may  take,  and  his  own 
report,  when  returned,  together  with  his 
own  testimony  if  he  be  examined,  consti- 
tute part  of  the  evidence  upon  which  the 
iudicialofficer  has  to  decide  the  question 
before  him,  and  must  be  produced  to  the 
Court  in  the  presence  of  the  parties  at  a 
hearing  of  the  matter  in  dispute,  just  in 
the  same  manner  as  all  other  evidence. 

A  decree  for  possession  of  certain  land  with 
wasilat  obtained  by  a  zan^ndar  of  an  estate, 
as  such,  cannot  be  pledged  by  him  as  secu- 
rity for  a  personal  debt,  nor  can  the 
estate  be  made  liable,  or  his  successor 
be  held  responsible.  Himayt  Churn  v.  Sm 
XammoneeBibeeand  othen.  S,  W,  R  X 
162.  '*     * 

Objections  having  been  successfully  raised 
against  a  decreeholder'^B  attachment  of 
a  tenure  as  the  property  of  hit  judgment- 
debtor,  he  obtained  a  declaratory  decree 
ttat  the  property  belonged  to  his  debtor. 
He  then  took  out  execution,  attadied,  sold, 
and  purchased  the  property  in  question. 
The  objector  in  the  meantime  appealed 
to  the  Privy  Councfl,  asd  having  ob- 
tained ar  decree  reversing  the  declara- 
tory decree,  took  out  execution  against 
the  opposite  party  for  casts  and  wasilat. 
Seld,  on  objection,  that  the  decree  of  the 
Privy  Council  could  not  be  held  to  include 
lestitution  of  everything  that  the  decree- 
holder  would  have  enjoyed  had  the  property 
not  been  sold  in  execution,  Gopal  Chundtr 
Ckwihesrbuityy,  Odoff  Chand  Dey,  ib.  XII. 

A  defendant  who,  upon  an  inquiry  into 
metne  profits,  absents  himself  at  the  time 
of  the  enquiry  by  the  Commissioner,  with- 
holds his  accounts  and  papers^  and  lays 
before  the  lower  Court  no  materials  on 
which  it  can  come  to  anv  decision  as  to 
the  expenses  at  which  it  has  been,  is  not 
entitled  to  invoke  the  assistance  of  the 
Court  of  ^peal,    Jadlw  Nath  lUyy  v. 


Ram,  Bakhsh  Chulungee.  ih.  VIII,  202. 
(0  Where  a  decree  does  not  provide  for  the 
payment  of  mterest,  it  ia  not  competent  t<p 
the  Court  executing  the  decree  to  add  to  it 
by  giving  interest.  Kt$jopa  Ayymr,  v.  Venta- 
taramana  Ayyar,  Mad.  Rep.  A.  C,  III.  421. 
A  Court  can  only  award  amount  actually 
mentioned  in  decree  :  if  decree  is  silent,  it 
can  award  no  profits;  if  decree  award 
fixed  sum,  with  costs  and  interest  up  to 
date  of  liquidation,  profits duringpendency 
of  suit  and  subsequent  to  decision  cannot 
be  granted.  Mosuddan  Zal  v.  JBhikari 
Singh,  S,  W.  R.,  Mit.  VI.  109 ;  Haro^ 
Mohni  Chaudrain  v.  Dkan  Mwn  Cham' 
drain,  ib.  X.  62;  Haja  nk  Narayan 
Singh  V.  Ibrlong.  i6.  II.  4;  Bar 
Cha/nmLaly.  Turab  Khan,  N.-  W.  P..  // 
17e.  »  ,      . 

A  plaintiff  cannot  recover  more  than  is  clear- 
ly given  to  him  by  the  decree,  either  in 
express  terms  or  by  necessary  inference. 
Where  the  plaint  prays  for  interest  up 
to  the  date  of  the  suit,  together  with  sub- 
sequent interest,  and  the  decree  purport* 
to  be  an  award  in  accordance  with  tiie 
prayer  of  the  plaint,  the  plaintiff  is 
not  entitled  to  interest  subsequent  to 
the  date  of  the  decree.  Prahhcdanadha 
PVly  V,  Ponnotamy  Cketfy,  M.  H.  C.R.A., 
VI.  U 

An  agreement  entered  into  before  decree 
between  a  person  who  subsequently  be- 
came the  decree- holder  and  the  defendant, 
his  debtor,  stipulating  that  the  decree 
should  be  enforced  in  a  particular  manner, 
is  no  bar  to  the  execution  of  that  decree 
according  to  its  terms<  SaJthofFfm,  Ram* 
chwxdra  Dihohit  ▼.  Owind  Vamau  Dilohtf. 
Bom.  H.  C.  R.y  X.  861. 

So  long  as  a  decree  subsiBts  unreversed  and 
unvaried,  the  parties  thereto  and  those 
claiming  are  bound  by  it ;  and  no  efloot 
can  ber  given  to  any  prior  agreement 
regarding  the  same  matter  on  ihe  ground 
that  the  terms  of  the  decree  differ  from 
those  of  the  prior  agreement,  notwithstand- 
ing that  the  parties  had  requested  the 
Court  which  passed  the  decree  to  draw  it 
up  according  to  the  terms  of  the  agree- 
ment. Jankihaiv,  Atma  Ram  Bahurah, 
ib.  241. 

A  Court  executing  a  decree  can  ascertain 
the  amount  of  profits  which  have  accru- 
ed between  date  of  decree  and  oC 
possesedon.  t^ieihh  Mvlvammad  Buihir 
Ullah Chaudhriv.  Hardat  AH  Chaudkri, 
S.  W.  i2.,  VIII.  42. 

{m)  The  word  "parties"  has  been  held  to 
include  r — 

(1)  A  defaulting  purchaser  in  the  case  of 
resale  under  sec.  293^  and  the  decree- 
holder.  Baboo  Soorjoo  B.  Singh  v.  JSru- 
hahm  Daa,  Wym  R.,  III.  6. 

(2)  A  surety  for  a  judgment-debtor  under 
sec.  253.  Ohora  LaU  Jha  Yr  Sh^^mu^im 
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Bngh  S  W.  M.,  Vllh  24  ;  aUo  Bhikani 
Titha Ambekar,  Bom,  K  CM.  (A.  a) 
IV.  119. 

(3)  An  intervenor  who  had  been  made  a  co- 
defendant  in  the  first  case,  and  land  in 
whose  possession  had  been  exempted,  but 
against  whom  on  appeal  costs  were  award- 
ed. Hurry  K.  Roy  v.  Kalee  K,  SHn.  S, 
W,  R.  VIII.  114. 

(4)  The  assignee  of  a  decree  approved  of 
under  sec.  232.  BaiMtthtm  y.  Muhammad 
Taaam  AH.  JV.-TT.  P.  1872,  p.  90;  also 
Bugonwuiun  Raen  v.  Someshur  Panday, 
B.  L.  R.,  XIII.  A.  0.  489. 

The  following  have  been  declared  ?io^  to  be 
«•  pjurties.*'^ 

(1)  Rival  decree-holders  who  had  obtained 
separate  decrees  asainst  the  same  judg- 
ment-debtor, and  who  were  made  parties 
after  rateable  distribution  of  attached  pro- 
perty on  appeal  by  the  first  creditor,  who 
claimed  to  be  paid  in  full.  Dendial  Saho  v. 
Radha  M.  M.  Dau.   S.  W.  R.,  IX.  223. 

(2)  A  person  who  was  made  a  party  to  a 
suit,  but  dismissed  from  it  before  decree 
was  given.  Oour  K.  Chaudhri  v.  Muham- 
mad H.  ChaudhH.  ib.  X.  191. 

(3)  Where  A.  obtained  a  money-decree 
against  B.,  dedaring  certain  properties 
belonging  to  B.  liable  to  be  sold  in  satis- 
factionofit,  andotherdecreesweresubse- 
quently  obtained  against  B.,  in  execution 
of  one  of  which  certain  of  these  properties 
were  sold  (subject  to  the  lien)  and  pur- 
chased by  A.  himself ;  and  in  execution 
of  another,  certain  others  were  sold  (also 
subject  to  the  lien)  and  purchased  by 
C  :  on  A*s  proceeding  to  execute  his  own 
decree  agamst  B. .  U.  sought  to  have  it 
declared  tliat  satisfaction  should  be  enter- 
ed upon  it  to  the  extent  of  ti^e  property 
purchased  by  A.  Held  that  he  <xnud  not 
appear  in  the  proceeding.  OrMa  B.  Mitter 
V.  KUhen  K.  Ghote.  if.  VII.  221. 

(4)  An  intervenor  in  a  case  like  the  follow- 
ing:— 

The  first  Court  gave  a  decree  to  the  plainti£f 
for  possession  of  land  against  A.,  the  ori- 
ginal defendant  in  the  suity  but  exempted 
land  in  the  possession  of  B ,  an  intervenor 
whom,  the  Court  had  made  a  co-defendant. 
The  api>ellate  Court  reversed  so  much  of 
that  decree  as  adjudicated  upon  the  claim 
as  between  the  plaintiff  and  B,,  and  con- 
fined its  decree  for  possession  asainst  A., 
but  awarded  coats  against  B.  Held  that  B. 
continued  to  be  a  defendant  in  the  suit, 
and  had  a  right  of  appeal.  Burree  Kithort 
Boy  and  otKen  v.  kale§  Kishore  Sem 
and  otheri.  ib.    Vlll.  114. 

(5)  Purchasers  of  adecree  are  not  parties  to  a 
suit ;  they  can  only  be  beard  under  sec.  831, 
882.  Umrii  Lai  Rajpai  v.  S.  P.  B.,  ih. 
1S64,  Mii.  86 ;  Mohah  Chamiar  Banarfi 
T.  a  M.  IHbia.  ib,  IX.  4S6. 


"  Questions  arising  between  the  parties  to 
suit,"  cannot  be  limited  to  questions  aris- 
ing between  those  who  were  parties  to 
the  suit  at  the  date  of  the  decree,  but  after 
decree  the  representatire  of  a  decree- 
holder,  or  the  representative  of  a  defen- 
dant against  whom  an  execution  is  sought 
under  sees.  284  and  248  of  the  Cod0, 
become  parties  to  the  suit  for  the  pur- 
pose of  execution.  Bvddhu  Ramaya  v.  C. 
Vmkayauma,  M.  A,  ///.  A.  C.  263. 

Held  in  special  appeal  that  the  terms  of  this 
section  do  not  prohibit  an  appeal  by  arepre* 
sentative  of  a  deceased  judgment-debtor 
against  an  order  passed  in  execution  of  a  de- 
cree against  his  ancestor.  Bishtu  Narayan 
Bandopadhya  v.  Gunga  Narayam.  Biswas, 
B.  L.  R.  III.  A.  a  40;  A  W.  A,  XI. 
868. 

An  objection  that  land  upon  which  cer* 
tain  buildings  stand  is  not  comprised  in 
a  decree  against  a  judgment-creditor,  who 
is  seeking  to  obtain  possession  and  pulling 
them  dowuy  falls  under  this  section.  Radha 
Oobind  Shaha  v.  B.  C.  R.  Chaudhri^  S.  W. 
R.yVJl.Zn. 

Where  a  minor  sued  in  order  to  determine 
that  the  execution  of  a  decree  acquired 
by  other  persons  during  his  minority 
was  barred  by  lapse  of  time,  it  was  held 
that  a  suit  would  not  lie.  Qheikh  Najabat 
All  Y.Shoikh  Moha  Busseroolah  Chaudhri, 
B.  L.  R.,  XI  42. 

The  question  must  relate  to  something 
included  within  decree,  Ecktmri  SinyU 
V.  BigoHath  Chatttrjee,  8.  W.  R.,  XIL,  as 
the  discharge  of  prisoners,  YesJmant  Rao 
A.  Jamin  v.  Ismail  AH  Khan,  Bom.  H.  C, 
II.  p.  94 ;  or  an  application  to  correct 
an  error  about  the  calculation  of  interests 
Amanue  Ali  v.  Bundoo,  S.  W.  R.,  XIII, 
138. 

A  question  raised!  for  the  first  time 
between  the  parties  to  a  decree  at  the 
time  of  its  execution,  although  not  ex* 
pressly  reserved  in  that  decree  for  deters 
mination  at  thetime  of  its  execution,  may 
be  determined  by  the  Court  executing  tilie 
decree.  JanojiBa/tuMy  v.  Venkateshshri* 
mvas.  Bom.  H.  C.  Rep.,  U.  371. 

Bee  alao  Amir-ootmissa  Shatoon  v.  Mser  if« 
H.  OhaudkrL  B.  L.  R.,  XII.  65. 

{n)  A  person  who  was  not  a  party  to  a  suit  in 
which  a  decree  for  costs  and  mesne  profits 
was  pronounced,  but  subsequently  acquired 
anintereqtby  gift,  cannot  be  madeliablefor 
the  costs  and  mesne  profits  so  decreed,  and 
the  decree  so  passed  cannot  be  executed 
Mndnst  him.  Mathook  Ali  Khan  and  othsn 
v.  Jwda  BaJchah.  Agra  Rep.,  III.  108. 

In  18278.  commenoed  a  suit  against  B.,aod 
before  judgment,  applied  for  and  obtained^ 
under  Regulation  11.  of  1806,  an  attach- 
ment of  oertain  immoveable  property 
bdonglDf  to  the  defendant.    In  1828  0. 
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Provided  that,  in  the  caae  of  a  decree  for  money,  the 

▼alue  of  the  property  attached  shall  as  nearly  as   may  be 

correspond  with  the  amount  for  which  the  decree  has  been 

made. 

♦3eep.l«l.  M.  246.    (209)  If  cross-decrees  between  (O)*  the  same 

parties  for  the  payment  of  money 
Crow^decreea.  De  produced  to  the  Court,  execution 

shall  be  taken  out  only  by  the  party 
who  holds  a  decree  for  the  larger  sum,  and  for  so  much  only 
as  remains  after  deduoting  the  smaller  sum,  and  satisfaction 
for  the  smaller  sum  shall  be  entered  on  the  decree  for  the 
larger  sum  as  well  as  satisfaction  on  the  decree  for  the 
smaller  sum. 

If  the  two  sums  be  equal,  satisfaction  shall  be  entered 
upon  both  decrees. 

Emplanation   J, — ^The   decrees    contemplated    by    this 
section  are  (a)  decrees  made  by   the  same  Court,  (b)  de- 
tS.  288.  crees  sentf  to  the  same  Court  for  execution,  and  (e)  decrees 

of  which  one  is  made  by  the  Court  and  the  other  is  sent  to 
the  same  Court  for  execution ;  but  not  (d)  decrees  of  which 
.one  is  made  by  one  Court  and  the  other  is  made  by  an- 
other Court,  and  not  sent  for  execution  to 'the  former 
Court. 

Explanation  IL — This  section  applies  where  either  party 
$S.  881.  is  anf  assignee  of  one  of  the  decrees  and  as  well  in  respect  of 

judgment-debts  due  by  the  original  assignor  as  by  the  as- 
signee himself. 

JSxplanation  III — ^This  section  does  not  apply  unless — 
(tf)  both  decrees  are  capable  of  execution  at  the  same 

time ; 
(/)  the  decree-holder  in  one  of  the  suits  in  which  the 
decrees  have  been  made  is  the  judgment-debtor  in 
the  other,  and  each  party  fills  the  same  character 
in  both  suits;  and 
(jl)  the  sums  due  under  the  decrees  are  definite. 

lUuitratwm, 

(a)  A  holds  a  decree  ftgainst  6  for  Rs.  1,000.  B  holds  a  decree  against  il 
for  the  payment  of  Rs.  1,000,  in  case  A  fails  to  deliver  certain  goods  al  • 
future  day,  B  cannot  treat  his  decree  as  a  cross-decree  under  this  seotioo. 

(h)  A  and  B,  co-plaintiffs,  obtain  a  decree  for  Rs.  1,000  against  C,  and  C 
obtains  a  decree  for  Rs.  1,000  against  B.  C  cannot  treat  his  decree  as  a  crosi* 
decree  under  this  section. 

(c)  A  obtains  a  decree  agahist  B  for  Rs  1,000.  C,  who  is  a  trustee  for  B, 
obtains  a  decree  on  behalf  of  B  against  A  for  Rs.  1,000.  B  cannot  treat  O'a 
decree  as  a  cross-decree  under  this  section. 

M.  247.    When  two  parties  are  entitled  under  the  same 
decree  to  recover  from  each  other 
Cross-daims  under  sama     ^^^     ^f    different     amounts,     the 

party  entitled  to  the  smaller  sum 
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obtained  a  decree,  upon  which  he  did  no- 
thing immediately;  but  in  1844  he  sold 
the  attached  property  in  execution,  and 
purchaBed  it  hunsell  Thirteen  years  after 
B.  conmienced  proceedings  to  set  aside  that 
■ale,  and  in  I860  obtained  a  final  decree 
reversing  the  sale,  restoring  to  him  the 
possession,  and  awarding  him  mexiif  profits. 
The  meme  profits  were  ascertained,  and  a 
third  party  ( R.)  attached  the  decree  in  res- 
pect of  a  judgment  debt  due  to  himself 
from  B.  Upon  this  S.»  after  trying  ineffec- 
iually  to  stay  R*8  proceeding,  broui^ht  a  suit 
claiming  to  set-off  the  amount  of  the  decree 
of  1828  against  the  decree  of  1560.  Held 
that  whatever  equitable  right  S.  might 
have  in  conseq  uence  of  the  situation  of  the 
parlies,  it  should  have  been  urged  in  the 
suit  before  decree,  and  not  in  execution 
when  rights  of  third  parties  had  accrued ; 
and  that  what  R.  sought  was  not  the  mesne 
profits  attached  by  S   under  the  decree 


but  the  amount*  decreed  to  be  paid  by 
B.  to  B.  Ham  Coomar  Ghoee  v.  GoHnd  A^ath 
SandycU  and  othere.  3,  W,  It    XIL  891. 

((0  The  Judge  allowed  the  execution  of  a  de- 
cree by  a  person  who  was  not  a  party  to  the 
imit.  hdd  that  the  actual  decree-holder 
had  no  ris^t  of  appeal  agaix^t  the  sum- 
mary order  of  the  Judge  in  favor  of  the 
said  person>  but  that  her  remedy  was  to 
apply  to  the  Judge  for  a  review  of  his  or- 
der. Ohhoychnm  Okoet  v.  Allad  Monte 
Dama,  S  W,  H.,  1.  Mii.,  23. 

When  money  has  been  taken  in  execntion 
of  a  decree  which  is  subsequently  revers- 
ed or  modified,  no  fresh  smt  will  lie  for 
its  recovery;  the  matter  must  be  en- 
quired into  by  the  Court  which  passed 
the  decree  as  a  question  arising  between 
the  parties  relating  to  the  execution  of 
such  decree.  Saligram  Singh  t.  Qcbind 
Sahai,  ib.  IV,  64,  etpamm. 


E, — Ofth^  mode  of  executing  Decrees. 

A  Conrt  on  receiving  an  application  for  execution  should  see  whether  the  partionlam 
mentioned  in  tec.  835  are  dulv  set  forth,  and  that  it  is  accompanied  by  an  inventory  when 
necessary ;  otherwise  it  shall  be  (i)  rejected;  (ii)  returned  for  amendment  or  addition;  or 
(iii)  amended  then  and  there.  All  amendments  must  be  attested  by  Judge's  signature. 
On  admission,  a  note  shall  be  entered  in  the  register  of  the  suit  of  application,  and  its 
date  and  execution  ordered  accordingly.  In  attachment  for  money  decrees,  value  of 
attached  to  correspond  with  amount  of  decree.    In  the  case  of  cross    decrees 


between  same  parties  (assignees  included)  for  payment  of  money,  execution  can  be  taken 
out  by  the  one  who  holds  a  decree  for  the  larger  suni,  and  only  for  what  remains  after 
deducting  the  smaller  sum.  An  entry  of  the  satisfaction  obtained  respectively  ^ould  be 
entered  on  both  decrees.  Cross  decrees  are  decrees  (i)  made  by  the  same  Conrt.  (ii)  sent 
for  execution  to  the  same  Court,  (iii)  one  made  and  the  other  sent  for  execution  to  the 
same  Conrt.  Both  decrees  must  be  capable  of  execution  at  the  same  time  ;  the  decree- 
holder  in  one,  the  indgment-debtor  in  the  other,  each  part^  filling  the  same  character  in 
both  suits,  &nd  the  sums  due  being  definite.  Cross  claims  under  the  same  decree  are 
to  be  treated  as  cross  decrees. 

Notice  to  show  cause  wliy  decrees  should  not  be  executed  must  be  issued  when  more 
than  one  vear  has  dapsed  between  date  of  decree  (or,  of  decree  passed  on  appeal,  or  last 
order  ag^mst  judgment-debtor  passed  on  previous  application  for  execution)  and  applica- 
tion for  execution ;  or,  if  application  be  for  execution  against  legal  representative  of  oii- 
ginal  judsment-debtor,  unless  such  representative  have  already  been  proceeded  against. 
After  notice,  execution  can  be  enforced  unless  cause  to  the  contrary  be  shown. 

Warrants  for  execution  must  be  dated  on  the  day  of  issue,  signed  by  the  Jndge  or 
officer  appointed,  sealed  with  the  Court's  seal,  and  delivered  to  the  proper  officer.  They 
must  contain  a  day  for  return.  By  that  day  they  should  be  returned  with  endorsement 
of  day  on  which,  and  manner  in  which,  they  have  been  executed,  or  reasons  for  which 
execution  has  failed.  Decrees  against  a  le^  representative  for  meney  to  be  paid  out  of 
property  of  deceased  may  be  executed  by  its  attachment  and  sale  ;  or  when  none  sudi 
can  be  found,  and  representative  fails  to  satisfy  Court  as  to  its  due  disposal,  as  though 
they  had  been  granted  against  him  originally,  to  the  extent  of  the  property  misappli^ 
A  aeo  ree  against  a  surety  for  its  peorf ormance,  entered  into  before  its  passing,  may  be 
^ecuted  against  him  as  acainst  original  defendant,  to  the  extent  of  liability  undertaken, 
provided  sufficient  notice  has  been  given  in  vFritin|;  to  surety. 

All  decrees  for  money  may  be  enforced  by  imprisonment  of  judgment-debtor  or 
attach  ment  and  sale  of  his  property,  or  both. 

If  decree  be  for  meene  profits  or  other  matter,  the  amount  of  which  is  subsequently 
to  be  ascertained,  judgment-debtor's  property  may  be  attached  before  such  ascertainment 
aa  in  case  of  ordinary  money  decree,  if  decree  be  for  money  not  exceeding  Bs.  1,000, 
Immediate  execution  may  be  ^panted,  on  oral  application,  against  person  or  moveable 
property  of  judgment-debtor,  if  he  or  it  be  within  local  limits  of  Ooart*s  jurisdiction. 
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shall  not  take  out  execution  against  the  other  party,  but 
satisfaction  for  the  smaller  sum  shall  be  entered  on  the 
decree. 

When  the  amounts  are  equal,  neither  party  shall  take 
•     out  execution,  but  satisfaction  for  each  sum  shall  be  enter- 
ed on  the  decree. 

M.  248.    (216)  The  Court  shall  issue  a  notice  to  the 

Notice  to  show  caiwe  why    party  against  whom  execution  is 

decree  shoukl  not  be  exe-     applied  for,  requiring  him  to  show 

^^^  cause,  within  a  periSi  to  be  fixed 

,  by  the  Court,  why  the  decree  should  not  be  executed  against 

liim, 

(a)    if  more  than  one  year  has  elapsed  between  the 

date  of  the  decree  and  the   application  for   its  execution, 

•S.  66.  {b)     if  •the   enforcement  of  the  decree  be   applied  for 

against  the  legal   representative  of  a  party  to  the  suit  in 

which  the  decree  was  made  : 

Provided  that  no   such  notice 
FroTiBo.  shall  be  necessary 

in  consequence  of  more  than  one  year  having  elapsed 
between  the  date  of  the  decree  and  the  application  for  exe- 
cution, if  the  application  be  made  within  one  year  from  the 
daio  of  any  decree  passed  on  appeal  from  the  decree  sought 
to,  be  executed  or  of  the  last  order  against  the  party  against 
whom  execution  is  applied  for  passed  on  any  previous  ap- 
plication for  execution,  or 

in  consequence  of  the  application  being  against  the 

legal  representative  of  the  judgment-debtor  lif  upon  a 

fSee.n.r«^)   Previous  appplicationf  for  execution  against   the   same 

p.  148.         person  the  Court  has  ordered  execution  to  issue  against 

him. 

Explanation. — In  this  section  the  phrase  "  the  Court" 
means  the  Court  by  which  the  decree  was  passed,  unless 
^  223.  the  decree  has  been  sent  to  another  Court  for  execution,^  in 

which  case  it  means  such  other  Court 

M,  249.    (217)  If  the  person  to  whom  notice  is  isSued 

^^^  under  the  last  preceding  section  does 

JSet.  p.  168.    noti^'*^  ""'''  "^     ^^^  appear,»§or  does  notshow  cause 

to  the  satisfaction  of  the  Court  why 
the  decree  shoi;ld  not  be  executed,  the  Court  shall  order  the 
decree  to  be  executed. 

If  he  offers  any  objection  to  the  enforcement  of  the 
decree,  the  Court  shall  consider  such  objection  and  pass  such 
order  as  it  thinks  fit 

M.  250.    (221)  When  the  preliminary  measures  (if  any) 
^  ,  required  by  the  foregoing  provisions 

WarrantwhentoiB.ua.       j^^^  been  taken,  the  Court,  unless 

it  sees  cause  to  the  contrary,  shall  issue  its  warrant  for  the 
execution  of  tJie  decree. 
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All  moneys  payable  under  a  decree  8h<nild  be  paid  into  Court  executing  it,  or  out  of 
Court  to  decree-holder,  or  otherwise  as  Court  direota.  The  law  now  renders  it  impera- 
tive  on  a  decree-holder  to  certify  all  adjustments  to  the  Court  executing  the  decree.  If 
he  fails,  the  judgpent-debtor  can  apply  to  Court  for  order  compelling  him  to  certify. 
Court,  after  hearing  decree-holder,  may  make  such  order,  and  if  he  disobey,  refuse  fitf- 
iher  to  execute  the  decree. 

Decrees  for  specific  moreables,  and  reoovery  of  wife,  may  be  enforced  by  seizure  of 
moveable,  and  delivered  to  person  adjudged  (or  person  appointed  to  receive  delivery 
on  his  behalf),  or  by  imprisonment  oi  jndffmentHiebtor  or  attachment  of  property,  or 
both,  until  further  orders.  After  six  monl£s,  if  obedience  is  still  refused,  property  may 
be  sold,  compensation  made  to  judgment-creditor  out  of  proceeds,  and  balanoe,  if  any, 
given  to  judgment-debtor. 

Decrees  for  specific  perf onnanoe,  restitution  of  conjugal  rights,  or  performance  of  par- 
ticular act,  may,  if  wilful  disobedience  be  made  after  opportunity  for  fulfilment,  bo 
enforced  in  the  same  way,  save  that  attachment  may  in  tneir  case  be  continued  for  ona 
year.    The  limit  to  imprisonment  is  six  months,  see  see.  342. 

Decrees  for  execution  of  conveyance  or  endorsement  of  ne^tiable  instruments  may,  on 
refusal  by  judgment-debtor,  be  executed  by  the  Court,  provided  the  dnrft  of  such  con- 
▼eyances,  ic.,  has  been  duly  served,  and  time  allowed  for  objections.  Executions  of 
such  conveyances,  &o.,  by  a  Court  have  tiie  same  effect  as  executions  by  the  judgment- 
debtor. 

Decrees  for  immoveable  propefty  are  executed  by  delivery  of  its  possession,  and,  if 
need  be,  removing  any  one  bound  by  the  decree  who  refuses  to  vacate.    If  the  property 
be  in  occupancy  of  a  tenant  or  other  person  authorized  to  occupy,  tiien  a  copy  of  tho  , 
warrant  has  to  be  affixed  in  a  conspicuous  pkoe  on  the  property,  and  the  substanoe  of 
decree  to' be  communicated  by  beat  of  drum. 

Decrees  for  partition  or  separation  of  riiare  of  undivided  property  hayetobemada 
by  the  Collector.  


fjf)  If  anapplieation  is  irregular  only  in  form 
it  should  be  returned  or  amende<(  not  re- 
jected. Ckaudhri  P.  MahapsUwr  v.  0. 
J,  if.,  S,  W.  R,,  VI,  16.  ms. 

Applications  sent  by  post  or  tele^pnun  are 
irregular,  and  cannot  be  received:  all 
Covts  are  unanimous  on  this  point. 

{0)  Where  there  are  cross  decrees,  the  in- 
tention of  one  party  to  i^peal  to  l^e  Privy 
Council  will  not  prevent  the  decrees  be- 
ing set  aminst  each  other.  Hnrro  Per- 
9had  R.  Chaudkri  v.  Skama  Perthad  R. 
ChaudhH.  ib.  V.  MU.  52. 

The  F.  B.  ruling,  Oa{]f»  AU  Jata  Das  v. 
Lokhi  Kh(MU  Chuckerhutty,  B,  L,  R., 
L  23,  has  decided  that  the  purchaser  of 
a  decree  held  by  A.  when  B.  nolds  a  cross 
decree  agunstA.  takes  tiie  decree  sub- 
Jaet  to  the  set-off  of  B.'s  decree. 

A  Cc«irt  must  execute  its  own  decree  with- 
in itsjiurisdlction  if  it  can  do  so  ;  it  cannot 
tiBnne^  its  decree  to  another  Court  mere- 
W  to  create  a  right  of  set-off,  MaharaSa  of 
BurdwdH  V.  »ee  Nmrain  liitUr,  Wvm. 
A,  F.  222. 

The  rig^t  of  set-off  in  the  case  of  two  cross 
deciees  is  not  affected,  where  the  assign- 
seat  of  one  of  tbem  has  been  found  to  be 
fraudulent,  Syud  Ikdub  Hfuaem  v.  R, 
Walker,  8,  W,  R,,  VII.  170. 

K  the  Judge  hav^  before  him  no  appli- 
cation to  execute  drawn  up  in  accordanoe 
with  sec.  235,  he  is  bound  to  refuse  to 

Sroeeed  upon  an  application  to  give  no- 
ioe  to   judgment-debtors.     Po&ma  O. 
MoqJi^^  v.  T.  C.  Roy.  xb.  XI.  241. 


If  a  plaintiff  seeks  dama^  on  the 
groOhd  of  an  omission  to  give  him  notice 
under  this  section  of  the  sale  of  his  pro- 
perty in  execution  of  a  prior  decree  against 
him,  it  lies  upon  him  to  show  that  notice 
was  not  nven  to  him.  Koihee  NwiUh 
Ray  ChaudhH  v.   HvUodwr  Roy.  ib.  IL 

(p)  Where  a  person  appeared  by  pleader 
and  filed  an  objection  lor  the  hearing  of 
which  the  Court  neglected  to  fix  a  day.  : 
Held  that  the  Judge  should  have  consi- 
dered the  objection  even  though  the  ob- 
jector did  not  appear  again.  RtiboIUA 
Sahu  V.  Ramubday  6fkote.  B.  L.  R.,  V. 
66. 

(2)  The  Kazirs  return  is  no  legal  evidenoa 
of  the  service  of  process.  Kwndwn,  LaU  v« 
Nbor  Ali.  &  W.  A,  X  3. 

(r)  Note  distinctly  titie  words  before  th$ 
passiny  of  a  decree  in  the  orifinal  suit. 

(1)  A  person  who  obtains  only  a  money 
decree  cannot  sunimarily  oust  a  person 
in  possession  of  property  o  with  a  lien 
on  it,  even  though  tlfs  propnty  in  ques* 
tion  was  hypothecated  f orethe  daim  in 
which  a  money  decree  was  obtuned.  Oopi 
Mahafmn  v.  Jhagoo  Mahatam  ib,  IX, 
160  etpasnm ;ib,F.B,I.  316,  VII. 29 ; 
jr.  W.  >.,  1861  AprU  30,  1867  Jvne  22  t 
WymRep.  FT  47. 

The  daim  of  a  petitioner  to  represent  a 
deceased  person  for  the  porpoee  of  execut- 
ing a  decree  made  in  fovor  of  the  deoeas- 
•a,  ongjit  not  to  be  rejected,  but  the 
Judge    should  call   upon  the   plaintiff 
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251.    (222)  Such  warrant  shall bedated  theday  on  which 
-,  ^     .     ^     .    ,      ^     it  is  issued,  signed  by  the  Judge  or 

*8ee  n.  (3),  in  this  behalf,*  sealed  with  the  seal 

p.  69.         of  the  Court,  and   delivered  to  the  proper  officer  to  be 
executed. 

And  a  day  shall  be  specified  in  such  warrant  on  or  before 
which  it  must  be  executed,  and  the  proper  officer  shall 
endorse  thereon  the  day  and  manner  in  wnich  it  was  exe- 
cuted, or  if  it  was  not  executed,  the  reason  why  it  was  not 
executed,  and  shall  return  it  with  such  endorsement  to  the 
tSte  p,  161.       Court  from  which  it  issued.t(y) 

im  252.  (203)  Ifthedecreebeagainstaparty  asthe  legal 
Dec«e  againat  repreeen-    representative  of  a  deceased  person, 
utiye  of  deceased  for  money    and  the  decree  be  for  money  to  be 
to  be  paid  out  of  deoeaaed's    paid  out  of  the  property  of  the 
property.  deceased,  it  may   oe  executed  by 

the  attachment  and  sale  of  any  such  property. 

If  no  such  property  can  be  found,  and  the  judgment- 
debtor  fails  to  satisfy  the  Court  that  he  has  duly  applied 
•  such  property  of  the  deceased  as  is  proved  to  have  come 
into  his  possession,  the  decree  may  be  executed  against  the 
judgment-debtor  to  the  extent  of  the  property  not  duly 
applied  by  him,  in  the  same  manner  as  if  the  decree  had 
been  against  him  personally. 

M,    253.     (204)  Whenever  a  person  has,f  (r)  before  the 
passing  of  a  decree  in  an  original 
Decree  against  surety.         suit,  become  liable  as  surety  for  the 
performance  of  the  same  or  of  any 
part  thereof,  the  decree  may  be  executed  against  him  to  the 
extent  to  which  he  has  rendered  himself  liable,  in  the 
same  manner  as  a  decree  may  be  executed  against  a  defen- 
dant: 

Provided  that  such  notice  in  writing  as  the  Court  in 

each  case  thinks  sufficient  has  been  given  to  the  surety. 

M«  254.     (201)  Every  decree  or  order  directing  a  party 

to  pay  money  as  compensation,  or 

Decree  for  money.  ^g^^^  ^^  ^  ^j^^  alternative  to  some 

other  relief  granted  by  the  decree  or  order,  or  otherwise, 
±  8  836  &c  ^^y  ^®  enforced  by  thej  imprisonment  of  the  judgment- 
I  s.  266^  &c.  debtor,  or  by  the§  attachment  and||  sale  of  his  property  in 
fl  S.  286,  &o.      manner  hereinafter  provided,  or  by  both.-K*). 

M.  256.    If  the  decree  be  for  mesne  profits  or  any  other 

n.^..^  4r^  <mM»*^  «w%flt^    matter    the    amount    of    which 
Decree  for  m4ine  pronte     .  •     x      i_  i_  xi 

or  other  matter,  amount  of  m  money  IS  to  08  subsequently 
which  to  be  aubsequently  determined,  the  property  of  the 
ascertained.  judgment-debtor  may,  before  the 

amountdue  from  him  under  the  decree  has  been  ascertained, 
be  attached  as  in  the  case  of  an  ordinary  decree  for  money. 
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to  eatabliflh  his  right  to  represent  the 
deceased.  Woamn  CJmm  Mokenee  y.  Luck- 
kee  Narian  Roy   ChoMdhri,  8%     W,  M,, 

Z     MU.y    10. 

Where  the  representatives  of  a  deceased 
decree-holder  applied  for  execution  of  his 
decree,  and  were  directed  to  famish  proof 
that  they  were  the  representatives  of  the 
deceased,  and  did  so,  and  then  their  exe- 
cution case  was  struck  off  the  file: 
Seld  that  the  steps  taken  by  them  were 
bond  fide  steps  taken  to  keep  the  decree 
alive.     Adina  Bxbi  v.   SiibtAunUsa  Bibi, 

^  B,  L.  R.,  III.  App.   142. 

A  plaintiff  who  had  obtained  a  decree  hav- 
ing died,  and  the  defendant  in  the  suit 
bemg  one  of  the  representatives  of  the  de- 
ceased plaintiff,  and  as  such  entitled  to 
succeed  to  a  share  in  his  estate, :  ff§ldtha,t 
the  mere  fact  of  the  defendant  being  one 
representative  of  the  deceased  did  not 
deoar  the  other  representatives  from  exe- 
cuting the  decree  according  to  their 
rights.  /.  P.  Wise  and  others  v.  Ahdool 
AU  and  others,  S.  W.  R.,  VIL  136. 

(t)  This  section  is  merely  directory.  Ckinam 
Hyya^pa  v.  Shaik  Apoor  Ahmud  Khan 
M,  U.  C,  I.  469,  and  a  Court  may  in  its 
discretion  refuse  execution.  Davis  v.  Mid- 
dleton,  ib.  VIIL  283. 

(«)  In  the  case  Penning  v.  Devendro  Nath 
MoUra,  ib.  IX.  649,  Sir  B.  Peacock,  C. 
J.,  on  the  similarly  worded  sec.  19,  Act 
XI.  1866,  ruled  that  it  was  not  intended 
that  a  debtor  should  be  protected  from 
arrest  until  after  he  had  a  reasonable 
time  for  returning  to  his  home.  The 
Legislature  never  mtended,  when  it  auth- 
orized immediate  execution,  to  give  the 
judgment-debtor  atair  chance  of  getting 
away.  The  Madras  High  Court,  in  the 
case  Appasamy  Pattar  v.  P.  E,  Oovhhe 
NaoMar,  M.  H.  C,  VII.  146,  ruled 
exactly  opposite,  and  the  words  in  sec.  642 
of  the  pre^nt  Code  seem  equally  positive 
as  to  the  immunity  from  airest  of  parties 
to  a  suit,  eundOf  redeundo  et  morando. 

{v)  Moveable  property  beyond  the  local 
limits  is  not  subject  to  this  section.  For 
definition  of  moveable  property  see  note 
Wpag©  21. 

{m)  Payments  made  otherwise  than  through 
the  Court,  in  adjustment  of  a  decree, 
cannot  be  recognized  as  keeping  alive  the 
decree.  Kedarnath  Mahata  v.  Heralol 
Mundul,  8.  W.  JB.,  /F.,  Mis,  21. 

A  decree-holder  who  was  not  barred  b^ 
lapse  of  time,  in  seeking  to  execute  his 
decree  was  opposed  by  the  judgment- 
debtor,  on  the  ground  that  tiie  decree 
had  been  seized  and  sold  by  the  Deputy 
Collector  in  execution  of  a  decree  of  that 
functionary's  Court,  and  that  he  himself 
(the  judgment-debtor)  had  become  the 
purchaser  thereof.    Held  that  these  pro- 


ceedings amounted  to  an  adjustment  out 
of  Court,  which,  under  sec.  268,  could 
not  be  recognized  by  the  Court  unless 
certified  to  it  by  the  judgment-creditor 
himself. 

An  intimation  to  the  Court  of  a  contempla- 
ted satisfaction  of  the  decree  by  arbitra- 
tion, on  which  intimation  the  execution 
case  was  removed  horn  the  file,  would 
not  preclude  the  decree-holder  itom,  suing 
out  execution  again,  unless  it  be  proved 
on  enquiry  that  the  result  of  the  private 
arbitration  was  a  satisfaction  of  the  de- 
cree in^the  mode  contemplated  by  the 
parties.  Choonee  LaU  v.  Doorga  Per^ 
shad,  3  Agra  Rep.,  262. 

Payment  to  a  Court  officer  arresting  a  judg- 
ment debtor  under  a  warrant  is  an  adjust- 
ment through  the  Court  Bidhoo  Bibi  v. 
Kishub  Otunder  Babu,  S.  W.  M.,  IX, 
462. 

But  the  following  acts  have  not  been  con- 
sidered adjustments  within  the  meaning 
of  this  section. 

(1)  Letter  &om  a  decree-holder  to  his 
vakeel  desiring  him  to  certify  an  adjust- 
ment to  the  Court.  Thakoor  LaU  Misri 
V.  Kanhia  LaU  Teewaree.  tb.,  VII.  610. 

(2)  Akistbandi  on  which  suit  was  brought 
by  the  plaintiff  in  the  Court.  Muddun 
Mohan  MUtra  v,  Bibi  Pirbuxtm,  ib. 
VIL  86. 

(3)  A  letter  purporting  to  be  a  release 
of  the  remomder  of  decree  given  by 
plaintiff  at  request  of  defendant,  without 
any  consideration,  and  on  which  no  ad- 
justment had  he&a  made  through  the 
Court.  Bheebun  M.  Banerjee  v,  8a4oj 
Charan  Sircar.  B.  L.  R.,   VL  339. 

In  Bwarkanath  Boss,  v.  Unnoda  Cha^ 
ran  Boss,  S.  W.  R.,  VIII  319,  it  was 
held  that  where  several  of  l^e  acts  re- 
quiring to  be  done  in  execution  of  a  decree 
are  sucn  as  can  be  done  through  a  Court, 
and  where  all  of  them  are  acts,  the  doing 
of  which  ma^  be  certified  to  the  Court  by 
the  person  m  whose  favor  the  decree 
was  made,  the  policy  of  this  section  is  to 
exclude  the  reception  of  evidence  upon 
the  point,  or  any  question  arising  out  of 
evidence  before  the  Court. 

If  a  judgment-debtor  chooses  to  pay  the 
money  without  being  careful  to  nave  it 
certified  to  the  Court,  he  must  take  the 
risk  of  being  compelled  to  pay  it  again. 
Bhya  Bhoop  Nath  Sahai  v.  Xunwan,  ib, 
VIL  134. 

In  Bharat  Chunder  Boy  v,  Ndwdb  Naxeer 
Ali  Khan,  ib.  X.  334,  it  was  held  that 
the  purchase  of  a  plaintiff's  decree  by  a 
defendant,  which  had  not  been  certified 
to  the  Court,  could  not  bs  recognized 
by  the  Court  executing  another  decree  of 
the  plaintiff  against  the  same  defen- 
dant. 
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M.  256.    (13  Act  23.  1861)  When  a  decree  is  passed  for 

Power  to  dir«rt  imme-  »  ^"^  ^  "^"^^J  ^^'j'  "d  the 
diate  execution  of  decree  amount  decreed  does  not  exceed  the 
for  money  not  exeaeding  gum  of  one  thousand  rupees,  the 
^'^^*  Court  may,  {t)  when    passing   the 

decree  on  the  oral  application  of  the  decree-holder,  order 
•  S«e  p  168  inamediate  execution  (u  j*  thereof  by  the  issue  of  a  warrant 
directed  either  against  the  person  of  the  judgment-debtor 
if  he  is  within  the  local  limits  of  the  jurisdiction  of  the 
Court,  or  against  his  moveable  (t;)*  property  within  the 
same  limits. 

^^      ,    ^  Hi  257.     (206)  AU  money  pay. 

as  follows  (namely) — 

(a)  into  the  Court  whose  duty  it  is  to  execute  the  decree;  or 

(b)  out  of  Court  to  the  decree-holder ;  or 

(e)  otherwise  as  the  Court  which  made  the  decree  directs. 
im  258.     (206)    If  the  money  is  paid  out  of  Court  or 
the  decree  is  otherwise  adjusted  to 
J^Zt^^Z^T'    thesatisfaction  of  the  decree-bolder, 
he  shall  certify  the  payment  or  ad- 
justment (to)*  to  the  Court  whose  duty  it  is  to  execute  the 
decree ;  imd  no  satisfaction  of  a  decree  in  part  or  in  whole 
by  such  payment  or  adjustment  shall  be  recognized  by 
such  Court  unless  the  payment  or  adjustment  be  certified 
as  aforesaid.    Where  the  decree-holder  fails  to  certify  as 
aforesaid,  the  judsment-debtor  may  apply  to  such  Court 
for  an  order  directing  the  decree-holder  to  certify  as  afore- 
said, and  the  Court,  after  hearing  the  decree-holder,  may 
make  such  order,  and  if  the  decree-holHer  disobeys  the 
same,  may  refuse  further  to  execute  the  decree. 

im    259.     (200)  If  the  decree  be  for  any  specific  move- 
able, or  for  any  share  in  a  specific 

J^^^T^^T!^'^^^^    moveable,  or  for  therecovery  (x)  ofa 
•Dies  or  recoTerv  of  wiTeik  .«       .^    '  ,  «        j    tJ      .i 

wife.  It  may  be  enforced  by  the 

seizure,  if  practicable,  of  the  moveable  or  share,  and  by  the 
delivery  thereof  to  the  party  to  whom  it  has  been  adjudg- 
ed, or  to  such  person  as  he  appoints  to  receive  delivery  on 
his  behalf,  or  by  iJief  imprisonment  (y)  of  the  judgment- 
tsi^W.  &c  debtor,  or  by  J  attaching  his  property  and  keeping  the  same 
under  attachment  until  the  ftirther  order  of  the  Court,  or  by 
both  imprisonment  and  attachment,  if  necessary. 

No  attachment  under  this  section  shall  remain  in  force 
for  more  than  six  months,  at  the  end  of  which  time,  if  the 
judgment-debtor  has  not  obeyed  the  decree,  the  property 
attached  may  be  sold,  and  out  of  the  proceeds  the  Court 
may  award  to  the  decree-holder  such  compensation  as  it 
thinks  fit,  and  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application.(?) 
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l%iB8eetk)B,  in  the  oase  JFli^iitr  Chand  Bose 
▼.  Mmdde^Mohmn  Ohote,  B.  LM,  (F:B,) 
2V.  IdO,  was  held  not  to  debar  a 
creditor  from  coming  into  Court  and 
proving  payments  under  a  decree  which 
had  not  oeen  certified  to  the  Court. 

Mr.  Justice  Turner,  in  commenting  upon 
this  section  in  the  Bill,  observes  tnat 
Teiy  great  hardship  has  in  some  cases 
been  caused  by  the  provision  that  no 
satisfaction  of  a  decree,  in  part  or  in 
whole,  shall  be  recognized  by  a  Court 
executing  the  decree  unless  the  payment 
or  adjustment  be  certified.  Debtors  fre- 
q[uently  pay  to  a  decree-holder  sums  on 
account*  on  the  faith  of  the  decree-hold- 
er's subsequently  admitting  the  pay- 
ment ;  ana  where  tiie  Courts  are  at  a 
distance,  it  can  be  understood  that  a 
poor  man  would  rather  take  this  risk 
than  lose  a  day's  labour,  or  miss  a  favor- 
able opportunity  for  ploughing,  or 
imperil  a  crop,  the  9pe»  onm,  which 
might  irretrievably  be  damaged  by  his 
absence.  The  Courts  have  in  some 
instances  allowed  the  judgment-debtor 
to  receive  from  the  decree-holder  sums 
paid  out  of  Court  in  satisfaction  of  the 
decree,  and  not  certified,  as  money  had 
and  received,  to  the  judgment-debtor's 
use;  but  this  is  manifestly  opposed  to  the 
spirit,  if  not  to  the  letter,  of  Act  XXTTT. 
<n  1861,  section  11,  corresponding  with 
sec.  244  of  this  Bill ;  and  m  view  of  a 
ruling  of  the  Privy  Council,  Sudoiiva 
PelUxi  V.  Bamalinfa  Pdlai,  /.  X.  R,,  P. 
C,  I,  A.f  210,  it  may  be  questioned 
hereafter  whether  such  a  suit  is  main- 
tainable. 

But  if  the  law  makes  it  imperative  on  a 
decree-holder  to  certify,  will  not  a 
failure  to  certify  gLve  a  cause  of  action 
on  which  to  found  a  suit  ? — ^Ed. 

(Mers  under  this  section  are  open  to  ap- 
peal, sec.  588. 

(w)  The  portion  of  this  sec  that  re- 
lates to  the  recovery  of  wives  is  not 
extended  to  Mufassil  Small  Cause  Courts. 

The  provisions  of  this  seetion  will  be  found 
illustrated  by  the  case  ChUha  Ram  Afy" 
tri  V.  Moheeta  K,  A,  Domonee,  B,  L,  R, 
XIV.  298,  where  Mr.  J.  Markby  held 
that  in  suit  b^  a  husband  for  restitution 
cf  conjugal  r^hts*  a  decree  that ''  the 
caaebe  decreed^  awarding  the  plaintiff  to 
take  defendant  as  his  married  wife,"  is 
not  a  proper  form  of  decree. 

The  decree  may  order  the  wife  to  return 
to  her  husband's  protection,  but  such  a 
decree  is  not  one  which  can  be  enforced 
in  the  manner  provided  b^r  sec.  269. 

In  tiie  Panjab  uie  order  is.  that  these 
cases  are  only  to  be  heard  by  omerienc- 
ed  officers  with  full  powers.  iW.  C.  0. 
Z  1«8. 


A  decree  for  restitution  of  conjusral  ri^ts 
under  the  Parsi  Marriage  and  Divorce 
Act  is  enforceable  only  in  the  manner 
provided  in  sec.  36  of  the  Act ;  such  pro- 
vision is  in  substitution  of,  and  not  in 
addition  to,  the  ordinary  remedies  pro- 
vided by  sec.  259.  Ardasir  Jehamgir 
Ph^a/iMi  V.  Avahai.  Bom,  H,  C,  Jt,,  IX, 
290. 

CyJ  Not  to  pxtend  beyond  six  months, 
sec.  342. 

{z)  Plaintiff  having  only  partially  suc- 
ceededin  a  suit  agamst  K.,  G.  and  others, 
for  possession  of  certain  land  with  mesne 
profits,  appealed  to  the  High  Court,  who 
gave  lum  a  decree  with  ccwte,  upon  this 
all  the  defendants  except  E.  and  G.  ap- 
plied for  a  review,  and  obtained  a  modi- 
fication of  the  High  Court's  judgment 
such  as  left  the  lower  Court's  decree 
standing  against  S..  and  G.  alone. 
Plaintiff  then  applied  for  execution. 

Held  that  the  only  thing  that  the  plaintiff 
could  do  in  these  circumstances  was  to 
ask  for  delivenr,  in  the  mode  prescribed 
in  sec  264  Code  of  Civil  Pro.  of  the 
shares  and  interest  of  R.  and  G.,  but  that 
the  Court  in  execution  was  not  authorized 
to  nu^e  any  enquiry  into  the  extent  or 
amount  of  those  shares  in  relation  to 
the  other  defendants.  Annoda  P,  Moohy 
amd  others  v.  Troyluokho  Nath  Paul  Chau- 
dhH  and  others,  8.  W.  B.,  XIII,  123. 

Where  a  decree  is  partly  for  a  share  of 
land  in  the  occupancy  or  khas  possession 
of  the  defendimts,  and  partly  for  a 
share  of  land  in  the  occupancy  of  ryots, 
the  decree  as  to  the  former  can  only  be 
executed  according  to  sec  223,  and 
as  to  the  latter,  aecordxnff  to  sec  264. 
Ranee  Soma  Soondery  Deoea  v,  Jardine^ 
Skinner  and  Co.,ib.  VII,  376. 

This  section  is  no  bar  to  a  person  being  put 
into  actual  possession  under  sec.  263, 
when  necessary.  Adoremonee  Bossee  v, 
Prem  Ohand  Mussaat,  ib.  IX,  454. 

{a)  Where  a  decree  merely  ordered  that  an 
embankment  should  be  lowered  to  its 
proper  height,  and  the  nazir  in  addition 
caused  breaches  or  holes  to  be  cut  in  the 
embankment  so  lowered,  because  ho 
thought  them  necessary  for  the  protec- 
tion of  the  bund  from  the  flow  of  water 
over  its  surface  iT^Z^f  that  this  was  not 
done  in  execution  of  the  decree  Rash 
BehariZaUY.  Bxbi  Wt^una  and  others, 
ib.  XI,  516. 

In  execution  of  a  decree  against  A.,  C.  seized 
certain  moveable  property  which  was 
claimed  under  sec  278  byB.,  who  was 
part  owner  of  the  property.  B.'s  claim  was 
rejected,  and  the  sale  proceeded  as  that 
of  the  xi£^t,  title^  and  jnterest  of  the 
debtor ;  no  mention  was  made  of  B.'s 
chum,  and  the  propeHy  was  made  over 
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•S.  8  Act. 
XVIII,  1869. 


Decree 

formanoe  or  rcBtitutioii  of 
conjugal  rights. 


fSs.  8i»&c. 


$See  Act 
XVIII  1869. 
S.82p. 
67. 


(200)  When  the  party  against  whom  a  decree  for 
for  specific  per-  ^^^  specific  performance  of  a  con- 
tract, or  for  restitution  of  conjugal 
rights(a)  or  for  the  performance  of 
any  other  particular  act,  has  been  made,  has  had  an  op- 
portunity of  obeying  the  decree  or  injunction  and  has  wil- 
fully failed  to  obey  it,  the  decree  may  be  enforced  by  his 
imprisonment,  or  by  the  attachment  of  his  property,  or  by 
both. 

No  attachment  under  this  section  shall  remain  in  force 
for  more  than  one  year,  at  the  end  of  which  time,  if  the 
judgment-debtor  has  not  obeyed  the  decree,  the  property 
attached  may  be  sold,  and  out  of  the  proceeds  the  Court 
may  award  to  the  decree-holder  such  compensation  as  it 
thinks  fit,  and  may  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application. 

261.  (202)  If  the  decree  be  for  the  execution  of  a  con- 
Decree  for  execution  of  veyance,  or  for  the  endorsement  of 
conveyances  or  endorsement  a*  negotiable  instrument,  and  the 
of  negotiable  instruments,  judgment-debtor  neglects  or  refuses 
to  comply  with  the  decree,  the  decree-holder  may  prepare 
the  draft  of  a  conveyance  or  endorsement  in  accordance 
with  the  terms  of  the  decree,  and  deliver  the  same  to  the 
Court. 

The  Court  shall  thereupon  cause  the  draft  to  be  served 
onthejudgment-debtor  in  the  manner  hereinbefore  provided 
fort  serving  a  summons,  together  with  a  notice  in  writing, 
stating  that  his  objections,  if  any,  thereto  shall  be  made 
within  such  time  (mentioning  it)  aa  the  Court  fixes  in 
this  behalf. 

The  decree-holder  may  also  tender  a  duplicate  of  the 
draft  to  the  Court  for  execution  upon  the  proper  stamp- 
paper,  if  a  J  stamp  is  required  by  law. 

On§  proof  of  such  service,  the  Court,  or  such  ofl&cer  as 
it  appoints  in  this  behalf,  shall  execute  the  duplicate  so 
tendered,  or  may,  if  necessary,  alter  the  same,  so  as  to 
bring  it  into  accordance  with  the  terms  of  the  decree,  and 
execute  the  duplicate  so  altered : 

Provided  that,  if  any  party  object  to  the  draft  so  served 
as  aforesaid,  his  objections  shall,  within  the  time  so  fixed, 
be  stated  in  writing  and  argued  before  the  Court,  and  the 
Court  shall  thereupon  pass  such  order  as  it  thinks  fit,  and 
execute,  or  alter  an^  execute,  the  duplicate  in  accordance 
therewith.(i) 

(202)  The  execution  of  aconveyance  or  the  endorse- 
ment of  a  negotiable  instrument  by 
the  Court  under  the  last  preceding 
section   may  be   in   the  following 
form :  "  C  Z?.,  Judge  of  the  Court  of  {or  as  the 


Form  and  effect  of  execu- 
tion of  conyeyanoe  by  Court. 
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manually  to  the  aaotion-porchaser,  the 
prooeeds  being  handed  to  the  judgment- 
creditor  in  liqmdation.  B.  tiien  sued  C. 
fordamaffes.  i92;2^  that  C.  was  not  liable. 
The  ponmaser  became  entitled  to  an  undi- 
vided share  of  the  chattel  to  be  used  by 
him  as  an  undivided  share.  He  would  have 
the  same  right  as  the  judgment-debtor, 
and  would  not  be  liable  to  the  owner  of 
•  the  other  undivided  share  merely  for 
using  it,  nor  unless  he  converted  it  to 
his  own  use.  Ihmizoodeen  MoUah  and 
otherg  V.  Na/yatollah  Siroar  and  another, 
S.  TT.  i2.,  X/.  628. 

A  Court  has  no  authority  in  a  decree 
passed  under  this  section  to  order  the 
destruction  of  a  building,  BhooJmn  Mo* 
htm  Afundel  v.  NoHn  Chander  JBidlub, 
B.  L,  R.,  X  14. 
(b)  An  appeal  lies  from  orders  passed  un- 
der this  sec  588.  The  section  does  not 
ap^ly  to  the  High  Court  in  its  ordinary 
ci^  jurisdiction,  sec.  638. 

(o)  Where  shares  in  the  East  Indian  Rail- 
way Company  belongingto  an  execution- 
debtor  wbo  had  absconded  with  the 
share  certificates,  were  sold  in  execution, 
the  transfer  bein^executed  by  a  Judge 
under  sea  262  :  Held  that,  although  the 
Company's  deed  of  settlement,  under 
whicn  their  Act  of  Parliament  declared 
that  the  Company  should  be  regulated, 
gave  to  the  Board  of  Directors  a  power 
of  approval  or  disapproval  of  intending 
shareholders,  they  had  no  option  as  to 
registering  a  shareholder  who  purchased 
shares  in  execution  ;  and  that  they  were 
also  bound  to  grant  him,  under  tne  cir- 
cumstances, new  share  oertificates.  IL  v. 
M  /.  R,  Cbrnpan^f  Ind.  Jwr,  N,  S.,  1. 268. 

{d)  There  are  two  notorious  rulings  under 
seo.  223  Act  Vm.  1869,  to  which  this 
section  corresponds,  Koer  ByoiKe$alRoy 
Bahadury.  SundarL  3,  W.  R.,  II,  Mit,  30. 
172. 

•A  decree-holder  purchased,  in  execution  of 
his  jiecree,  the  right,  title,  and  interest  of 
the  judgment-debtor,  a  member  of  a  joint 
Hindu  family,  in  the  family  dwellW- 
house  and  land  attached  thereto.  Hdd 
per  majority  of  Judges,  that  sec.  224  of 
Act  vm.  of  1869  did  not  apply  ;  that 
A.  was  entitled  to  actual  possession  of  the 
share  of  his  judgment-deotor  in  the  house 
as  well  as  in  the  land,  but  his  shiue  must 
be  marked  out  so  as  to  cause  the  least 
possible  inconvenience  to  the  other  mem* 


bers  of  the  family.  Per  Kemp.  J.  An 
equivalent  in  value  of  the  share  in  the 
house  should  be  apportioned  to  him  out 
of  the  land,  which  greatly  exceeded  the 
dwelling-house  in  value. 

(2)  Oodit  Chundar  MvUiek  v.  PUmiber 
Pyne,  Wym.  Q.  C,  B,,  217.  The  original 
decree  directed  that  the  plaintiff  should 
be  put  in  possession  in  a  manner  so  as 
not  to  annoy  or  insult  the  inmates  of 
the  house.  This,  in  itself,  was  a  vague 
decree,  and  the  trouble  commenced 
when  it  had  to  be  executed.  The  house 
belonged  to  seven  brothers,  and  posses- 
sion m  some  of  the  outer  buildings  was 
given.  There  was,  however,  only  one 
staircase  by  which  the  top  of  the  house 
could  be  reached,  and  this  was  used  bv 
females  of  the  ffunilv.  It  was  ordereo, 
nearly  two  vears  after  the  date  of  the 
decree,  and  therefore  apparently  in  exe- 
cution of  the  same,  that  the  decree-hol- 
der was  at  libcorty  to  build  a  staircase  at 
his  own  expense  in  any  part  of  the 
building  which  had  been  assigned  to  him, 
failriwg  care  however  to  put  up  purdahs 
on  the  top  of  the  house,  so  as  not  to  over- 
look thetemales.  The  judgment*s-debtor*8 
brothers  were  afterwards  made  to  {xay 
one-third  of  the  value  of  the  family 
staircase  to  the  decree-holder.  They 
appealed.  But  respondent  contended 
that  the  order  making  him  build  a  stair- 
case at  his  own  expense  was  passed  for 
the  convenience  of  the  family,  and  that 
he  was  still  entitled  to  his  share  of  the 
family  staircase,  or  its  equivalent  in 
money,  if  tiie  famihr  v^uld  not  let  him 
use  it.  The  High  Court  held  that  the 
decree-holder  was  entitled  to  his  share 
of  tlie  staircase  or  its  equivalent,  and 
that  he  was  entitled  to  compensation, 
having  been  made  to  build  a  staircase  at 
his  own  expense,  to  the  extent  of  the  va« 
lue  of  his  share  in  the  family  staircase^ 
which  was  a  seventh  and  not  a  third. 

The  provisions  of  sec.  236  do  not  apply 
to  a  person  put  into  possession  of  land 
under  this  section.  Cfanesh  Prashad  v. 
Jai  KiMhen,  N.  W.  P.,  I.  134. 

A  person  having  been  put  into  possession 
nnder  the  terms  of  sec.  264  is  no  obstacle 
to  his  being  put  into  the  more  direct 
and  actual  possession  contemplated  by 
sec.  263.  Adoremonee  Botme  v.  Pr&ok 
Chand.  S.W.B.,  XT.  464. 


F— -0/  Attachment  of  Property, 

OmiBAL  attachment  is  now  a  thing  of  the  past :  the  property  which  may  and  which 
may  not  be  attached  is  briefly  set  forth  in  sec  265,  to  which  the  reader  is  referred.  A 
ludgment-debtor  or  any  person  can  be  examined  if  he  posseses  any  of  such  property,  and 
he  made  to  produce  any  documents  relatiziig  thereto.    Attachments  are  to  be  made— 
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ease  may  be),  for  A,  B,,  in  a  suit  by  E.  F,  agamst  A.  B," 
or  in  such  other  form  as  the  High  Court  may  from  time 
to  time  prescribe,  and  shall  have  the  same  effect  as  the  ex- 
ecution of  the  conveyance  or  endorsement  of  the  instrument 
by  the  party  ordered  to  execute  or  endorse  the  same.(c) 
•S  17  u.ie'i  ^^^'  (^^^)  ^  ^^^  decree  be  for  the  delivery  of  any*  im- 
*  ,      moveable  property,  possession  there- 

prj^.  ^'  ~~^*^  of  shall  be  delivered  over  to  the 
party  to  whom  it  has  been  adjudg- 
ed, or  to  such  person  as  he  appoints  to  receive  delivery  on 
his  behalf,  and,  if  need  be,  by  removing  any  person  bound 
by  the  decree  who  refuses  to  vacate  the  property .(<f) 

264.  (2£4»)  If  the  decree  be  for  the  delivery  of  any  im- 
DeUTvry  of  immoveable    moveable  property  in  the  occupan- 

propertywheniAoceapftBcy  cy  of  a  teniuit  or  other  person  en- 
of  tenant.  titled  to  occupy  the  same,  the  Court 

shall  order  delivery  to  be  made  by  affixing  a  copy  of  the 
warrant  in  some  conspicuous  place  on  the  property,  and 
proclaiming  to  the  occupant  by  beat  of  drum,  or  in  such 
other  mode  as  is  customary,  at  some  convenient  place,  the 
substance  of  the  decree  in  regard  to  the  property :  («) 

Provided  that  if  the  occupant  can  be  round,  a  notice  in 
writing  containing  such  substance  shall  be  served  upon  him, 
and  in  such  case  no  proclamation  need  be  mada 

265.  (225)  If  the  decree  be  for  the  partition  or  for  the 

separate  possession  of  a  share  of  an 
yX^^Jt*"'"'^    undividJ  estate    paying    revenue 

to  Government,  the  partition  rf  the 
estate  or  the  separation  of  the  share  shall  be  made  by  the 
Collector.  (/) 

F. —  Of  jittetehmenf  of  Pr^ptrljf. 


p.  in.  M,  266.    (206)  The  following  propertyt(^)  ia  liable  to 

Pioperty  liable  to  atiach-    attachment  and  sale  in  execution  of 
ment  and  tale  in  execution    a  decree  (namely), lands,f  (A)  houses 
15^1^  ofdeeree.  or  other  buildings,  goods,  money, 

•^^^VI^«  bank-notes,  cheques,  bills  of  exchange,^  hundfs,  promissory 
notes,  Government  securities,  bonds  or  other  securities  for 
money,  debts,  shares  in  the  capital  or  joint-stock  of  any  rail- 
way, banking  or  other  public  company  or  corporation,  and, 
exceptas  hereinafter  mentioned,  all  ouier  saleable*  property, 
t8 17,  n,  (O  f  (i)moveable  or§immoveable,  t(;)  belonging  to  the  judgmept- 
debtor,  or  over  which,  or  the  profits  ^{k^  of  which,  he  has  a 
disposing  power'|'(/)  which  he  may  exercise  for  his  own  bene- 
fit, and  whether  t^  same  be  held  in  the  name  of  the  judg- 
ment-debtoror  by  another  person  in  trust  for  him  or  on  his 
behalf: 

Provided  that  the  fdlowing  particulars^  shall  not  be 
liable  to  such  attachment  or  sale  (namely) — 
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(i)  By  written  prohibitory  orders  in  the  case  of  debts  not  seoored  by  negotiable  instm- 
ments,  shares,  and  other  moveable  property  not  in  possession  of  the  jndgment-debtor,  ex- 
cept property  in  CJourt ;  the  order  is  to  be  prepared  in  duplicate,  one  copy  posted  up  at  the 
Court-house,  the  second  sent  to  the  person  in  whose  charge  the  property  may  be.  A  debtor 
thus  prohibited  can  pay  the  amount  of  his  debt  into  Court  and  be  fully  released  from  all 
further  liability.  No  attachment  is  to  remain  in  force  more  than  six  months :  if  obedience 
be  not  previously  rendered,  the  property  attached  will  be  sold,  compensation  deemed  fit 
given  to  decree-holder  out  of  proc^ds,  and  balance  paid  to  debtor. 

(U)  By  actual  seizure  if  the  property  bea  negotiable  instrument  not  in  Court,  or  moveable 
property  in  judgment-debtor's  possession.  The  property  seized  is  to  be  kept  in  the  custody 
and  at  the  responsibility  of  attaching  officer,  or  one  of  his  subordinates,  unless  such  process 
entail  more  expense  than  the  property  be  worth,  or  it  be  subject  to  speedy  decay,  when 
•uch  officer  can  sell  it  at  once.  Bmes  for  maintenance,  Scg,,  of  such  property  may  be  made 
by  local  Government,  and  must  be  followed  by  the  attaching  officer. 

An  attaching  officer  who  has  gained  access  to  a  house  may  unfasten  and  open  any  door 
of  a  room  in  which  he  has  reason  to  believe  such  property  may  be,  but  he  must  first  allow 
all  purdah- women  to  vnthdraw,  taking  precautions  against  olandeetiue  removal  by  them  of 
property. 

(iii)  By  notice  to  a  Court  when  the  property  is  in  custody  of  a  C)urt  or  public  officer, 
Mking  that  it  may  be  detained  subject  ta  further  orders.  Priority  to  such  property 
between  decree-holder  and  person  other  than  judgment-debtor,  should  it  arise,  is  to  be 
decided  by  the  Court  in  whose  custody  the  property  is. 

(iv)  By  an  order  of  the  Court  if  it  be  a  money  decree.-  Such  order  to  direct  (1)  that 
the  proceeds  of  the  former  decree  be  applied  in  satisfaction  oi  the  latter;  or  if  the  decree 
be  passed  by  another  Court,  that  (2)  such  second  Court  stay  execution  of  its  decree 
naul  the  cancelling  of  the  notice,  or  the  decree-holder  of  the  first  Court  apply  for  execa<> 
tion  of  his  own  decree  to  the  second  Court,  which,  on  such  application,  shall  apply  the  pro- 
eeeds  of  its  decree  in  satisfiustion  of  the  i4>plicant'e  decree.  Other  decrees  are  dealt  with  aa 
far  as  possible  in  the  same  way,  by  written  order  prohibiting  such  decrees  being  transferred 
or  charged  in  anyway. 

(v)  By  order  prohibiting  transfer  of  or  diarge  on  property.  If  the  property  be  immove- 
able, the  order  to  be  proclaimed  on  or  near  such  property,  a  copy  fixed  at  the  Court-house^ 
and  a  second  copy  at  office  of  Collector  of  the  district  where  land  is  situate  in  case  of 
revenue-paying  land. 

On  setting  aside,  reversal,  or  satisfaction  of  decree  with  attaehcment,  costs,  ^.,  an  order ' 
is  to  issue  for  withdrawal  of  the  attachoient ;  all  private  alienations  of  property  after 
notification  of  attachment  are  void ;  coin  or  currency  notes  attached  to  be  paid  over  to  the 
party  entitled ;  claims  and  objections  to  attachment  of  property,  on  the  ground  of  its  non- 
liability, are  to  be  investigated  as  if  claimant  or  objector  were  a  x)arty  to  the  suit,  unless 
claim,  &o.,  was  designedly  or  unnecessarily  delayed ;  pending  investigation,  sale  may  be 
postponed ;  claimant  must  show  that  at  attachment  he  had  interest  in,  or  was  possessed  of, 
property  attached,  and  if  he  succeed,  an  order  for  its  release  in  whole  or  part  can  be  issued. 
u  the  property  be  subject  to  claim  of  a  person  not  in  possession,  Court  may,  if  it  thinks  fit, 
continue  attachment  subject  to  such  lien.  Orders  upon  such  claims  are  conclusive,  subject 
to  result  of  suits  brought  to  establish  the  right  claimed.  Court  can  order  the  property 
attached  to  be  sold,  as  far  as-  necessary,  and  decree<holder  paid.  If  property  be  attached  in 
execution  of  more  decrees  than  one,  and  be  not  in  custody  of  any  Court,  the  Court  of  the 
lilgheat  grade,  or,  where  equal,  the  Court  under  whose  decree  the  property  was  first  attached, 
flliaU  be  the  Court  to  receive,  realise,  and  determine  all  objections. 

It  should  be  borne  in  mind  that  the  mere  fact  of  attachment  does  not  destroy  judgment- 
debtor's  rightin  property-  Shunkur  Sahoo  v.  Mun§id  Singh,  3.  W,  -B.,  XF.  158 ;  and  also 
that  the  right  of  attachment  after  judgment  exists  for  the  purpose  of  realising  sums  actually 
due  under  a  decree,  and  not  for  that  of  securing  property,  so  that  it  may  at  some  future 
period  become  available  for  the  realization  of  moneys  not  yet  due,  but  to  become  payable 
nnder  the  decree.    lUmdkwn  Mltter  v.  EJipyUuhna%Uh  Dutti  ib,  XIL  457. 

A  joint-decree  was  passed  against  two  debtors.  On  the  application  of  one  of  them,  exe- 
cution was  ordered  to  be  taken  out  against  the  other  only.  'The  decree  uot  being  aatiefied, 
the  creditor  applied  for  and  obtained  an  order  for  attaohing  the  property  of  both.  EM 
that,  as  the  property  of  the  one  was  not  shewn  tc  be  sufficient  to  cover  the  amount'  of  the 
decree,  the  creditor  was  entitled,  notwithstuiding  the  previous  order,  to  attach  the  property 
of  the  other  debtor,  the  property  of  the  former  being  sold  first.  Muat,  Jhirseh  Monee  7. 
MUiorte  Mister,  ib,  /.  Mii,  li. 
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(a)  the   necessary  wearing  apparel  of  the  judgment- 
debtor,  his  wife  and  children ; 
♦See  p.  172.  (^)  tools  of  artizans,  implements  of  husbandry,  (m)*  and 

such  cattle  as  may,  in  the  opinion  of  the  Court,  be 
necessary  to  enable  the  judgment-debtor  to  earn 
his  livelihood  as  an  agriculturist: 
(<?)  the  materials  of  houses(n)*and  other  buildings  belong- 
ing to  and  occupied  by  agriculturists  : 

(d)  books  of  account: 

(e)  mere  rights  to  sue  for  damages : 

(f)  any  right  of  personal  service  :(o)* 

Q)  stipends  allowed  to  military  and  civil  pensioners  of 
Government,  and  political  pensions  :(p)* 

(A)  one  moiety  of  the  saltuy  of  a  public  oflG[cer(9)*  or  of 
the  servant  of  a  railway  company : 

(«)  the  pay  and  allowances  of  persons  to  whom  the  Na- 
tive Articles  of  War  apply : 
tSee  p.  178..  (J)  th«  wages  of  labourers  (r)'f'  and  domestic  servants : 

{k)  an  expectancy  of  succession  by  survivorship  or  other 
merely  contingent  or  possible  right  or  interest : 

(/)  a  right  to  future  maintenance.  («)t 

Explanation, — The  particulars  mentioned  in  clauses  (ff) 
(A)  (t)  and  (J)  are  exempt  from  attachment  or  sale 
whether  before  or  after  they  are  actually  payable : 

Provided  also  that  nothing  in  this  section  shall  be  deemed 

(a)  to  exempt  the  materials  of  houses  and  other  build- 

ings from  attachment  or  sale  or  in  execution  of 
decrees  for  rent,  or  / 

(b)  to  aflFect  the  statute  for  the  time  being  in  force  for 

punishing  mutiny  and  desertion,  and  for  the  better 

payment  of  the  army  and  their  quarters. 

M.  267.    The  Court  may  of  its  own  motion  or  on  the 

apphcation  of  the  decree-holder} 

jSf.  64,  &c.  Power  to  Bummon  ^and    gummon  any  peraon  whom  it  thinks 

examine  persons  as  to   pro-  •^  \  .       i  .       • 

perty  lia  ble  to  be  seized,      necessary,  and  examme  him  m  jes- 
pect  to  any  property  liable  to  be 
seized  in  satisfaction  of  the  decree,  and  may  require  the 
§Cfh,XiV.  and    person  summoned  to§  produce  any  document  in  his  pos- 
®'  ^^^         session  or  power  relating  to  such  property,  and  before  issu- 
ing the  summons  of  its  own  motion,  shall  declare  the  person 
on  whose  behalf  the  summons  is  so  issued. 

fH   268.     (236)  In  the  case  of  (a)  a  debt  oot  secured  by 

I8?9lln9>     Atta^mentofdebt,8hare,    a|| negotiable  instrument,(^)  a ^^^^^ 

ieo»,a,3.(i9.)  ^^  ^^^^^  property  not  in    m  the  Capital  of  any  public  company 

possession   of    jiidgment-    qj.  corporation,  (c)  other  moveable 

^^^^^'  property  not  in  the  possession  of  the 

judgment-debtor,  except  property  deposited  in,  or  in  the 

custody  of,  any  Court,  the  attachment  shall  be   made  by 

«•  a  written  order  prohibiting, 

{Continued  on  page  174.) 
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(^)  A  decree-holder  is  entitled  to  execute  his 
decree  against  any  property  deyolving  on 
the  judgment-debtor  before  the  decree  has 
been  folly  executed,  and  this  without 
reference  to  whether  the  property  was 
hypothecated  to  him ;  and  the  denial  of 
the  judgment-debtor  that  he  is  interested 
in  the  property  which  it  is  sought  to  make 
subject  to  execution  can  have  no  effect 
BtUdeo  Singh  v.  JDnnvrka  Bats,  1  Agra 
Hep,  A.  a  169. 
(h)  When  a  party  attaches  property,  he 
also  attaches  the  profits  thereof ;  but  if, 
when  attaching  the  property,  he  allows 
the  original  owner  to  remain  in  posses- 
sion and  enjoy  theprofits,  those  profits 
cease,  from  the  moment  they  find  their 
way  into  the  pocket  of  the  owner,  to  be 
specifically  liable  for  the  judgment-debt 
under  ,the    attachment.    Ram    Coomar 
Ohote  V.  QdhmA  Chundar  Sandy al  and 
others,  S.  W.  B.,  XIL  391. 
(«)  The  Privy  Council,  in  the  case  of  Syad 
2hfaeal  Hossein  Khan    v.  Bughoo  ifath 
Prashad,  B,  X.  i2.,  VII.  186,  held  that 
sums  to  be  attached  must  be,  not  in- 
choate, but  existing  and    definite ;  and 
although  liquidated  demands  in  their  na- 
ture definite  and  certain,  though  9ub  lite 
and  unproved,  may  be  seized,  a  mere  ex- 
pectancy or  a  mere  right  of  suit  cannot  be 
attachea ;  the  attaclmient  must  operate 
at  the  time  of  attachment  and  not  be 
anticipatory  so  as  to  fasten  on  some  future 
state  of  pnmerty  in  which  the  suit  may 
result.  A  claim  which  may  accrue  under 
a  pending  award  cannot  be  sold  in  execu- 
tion.   Similarly,  in  the  case  of  Abbott  v. 
Ahhott  and  Orimp,  B,  L,  B,,  V,  382, 
where  a   decree-holder,  who  was  also  a 
partner  of  the  judCTient-debtor,  sought 
to  attach  the  share  ^the  judgment-debtor 
in  the  assets  of  the  partneruiip  business, 
the  business  then  bemg  in  the  house  of  the 
receiver  of  the  Court  under  a  decree  for 
dissolution  and  winding  up:    Held  that 
such  share  was  too  indefinite  to  be  sold ;  it 
was  looked  upon  as  quite  distinct  from 
a  share  in  a  Kailway  Company,  which 
by  statute  and  common  usage  is  made 
the  subject  of  sale. 
A  suit  having  been  brought  in  a    SmaU 
Cause  Court,  on  a  bond  which  had  been 
entered  into   by   a  principal  who   had 
sinoe  deceased,   and  whose  representa- 
tives were  not  within  the  jurisoiction  of 
the  Court,  the  claim  was  enquired  into 
against  the  surety  alone,  who  confessed 
liability.  In  the  course  of  the  enquiry,  it 
appeared  that  the  deceased  had  left  some 
property  within  the  Court's  jurisdiction. 
The  amount  claimed  was  de(»«ed  against 
the  surety.  Held  that  the  property  of  the 
deceased  could  not  be  taken  in  execution 
of  a  decree  against  the  surety.    Kalli 


Cha/mY,  Swrreeram  and  others,  S,  W,  B., 
XL  69. 
A  mere  right  of  suit  is  not  property  ;  but  a 
debt  or  property  which  is  seizable,  or  may 
be  attachea,  does  not  lose  those  qualities 
merely  by  being  the  subject  of  a  pending 
suit.  Syad  Tafi^al  Hossein  Khan^  v.  Bu- 
ghoo Nath  Prashad,  M,  L  A,,  XIV,  40. 
Property  substantially  conveyed  for   the 
benefit  and  support  of  a  judgment-debtor 
and  his  family  is  liable  for  his  debt,  even 
though  it  was  purchased  in  the  name  of  his 
son.     Fuheerood-deen  Muhamniad  Ahsan 
Chavdhri,   v.  Karwi  Bakhsh  Chaudhri, 
S  W.  B.,  V.  43. 
(7)  Where,  according  to  a  will,  until  the  tes- 
tator's wife  came  of  age  his  mother  had 
the  interest  in  his  property,  and  the  rent 
which  the  mother  recovered  from  the 
tenants  was  on  her  own  account,  and  not 
as  guardian  of  the  wife :     Held  that  a 
decree  obtained  against  the  mother  was 
not   as  guardian    of    the    minor,    but 
personal,  and  that  the  property  of  the 
wife  could  not    be    sold   in  execution 
of    a  decree   personal    to  the  mother. 
Oooroo  Bass  Baboo,  v.  Soondur  Koomari 
Bebia,  ib,  VIIL  217. 
There  may  be  a  valid  sale,  upon  an  execution 
in  an  action  of  damages  for  a  tort,  of  the 
share  of  undivided  family  property  to 
which,    if   a  partition  took   place,   the 
jad^ent-debtor  would  be  individually 
entitled. 
Sudh  damages  in  the  costs  recovered  con- 
stitute a  judgment-debt,  in  respect  of 
which  the  judgment-creditor's  rights  are 
the  same  as  those  upon  any  other  judg- 
ment for  payment  of  money.    Virasvami 
Qramvni  v.   Ayyasvam  Crramini.  1  Mad' 
Bep.  O.  a,  471. 
The  power  of  the  Court  to  attach  the  pro- 
perty of  an  insolvent  is  confined  strictly 
to  the  provisions  of  the  Insolvent  Act. 
/«  re  JS%ettsey  Bas,  B,  X.  i2.,  IIL  App. 
14. 
{Jk)    This  section,  so  far  as  it  relates  to  im- 
moveable property,  is  not  extended  to 
Muf  assil  Small  Cause  Courts. 
(0  Disposing  power. 

Intricate  questions  constantly  arise  as  to 
the  disposing  power  which  a  Hindu  wi- 
dow possesses  over  her  property,  acquired 
or  inherited,  and  also  as  to  the  disposing, 
power  possessed  by  members  of  a  joint 
undivided  Hindu  family.  Important  rul- 
ings on  these  two  subjects  will  be  found 
in  the  Appendix  under  the  head  "Dis- 
posing Power." 
No  disposinc;  power  rests  with  the  sebait 
over  a  tamk  dedicated  to  the  ruUgious 
services  of  an  idol.  Maluiranvo  ^ibes- 
sowree  Bebia  v.  Mothooranuth  Acharjo, 
M.  I.  A,,  XIII.  270;  nor  with  the  trus- 
tees of  a  pagoda  over  trust  property. 
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PROPERTY  IN  TRUST  OF  A  SGBAIT. 


The  traiiBfer  of  jew^  and  other  mAteriuls 
used  in  religious  worahip  will  not  be  up- 
held on  the  ground  that  saoh  articles 
are,  by  all  systems  of  law,  and  by  the 
Hindu    law  almost   more   emphatically 
than  any  other,  absolutdy  extra  commer- 
eium.  M,  H,  a,  VII.  210. 
This  does  not  apply  to    decrees  obtained 
against  the  sebait  of  an  idol  upon  his 
bondsfor  the  repayment  of  moneys  alleg- 
ed therein  to  have  been  borrowed  for  the 
service  of  the  idol  and  the  expenses  of 
the  temple,  when  such  decrees  direct  that 
the  d^bt  should  be  paid  by  the  sebait  per- 
sonally, or  dse  realized  from  the  profitsof 
the    dewuttur  land.     Such  decrees  are 
binding  against  the  successmrs  of  9»baits, 
especi^jr  when  they  are  untainted  by  fraud 
or  collusion,  and  rest  upon  issues  i»t>perly 
framed  and  determined  upon. 
Notwithstanding  that  property  devoted  to 
religious  purposes  is,  as  a  rule,   inalien- 
^     able,  it  is  competent  for  a  sebait  to  incur 
debts  and  borrow  money  for  the  service 
of  the  idoland  {Nreservation  of  its  property, 
to  the  extent  to  which  there  is  an  existing 
necessity  for  so  doing;  his  power  in  that 
respect  being  analagous  to  that  possessed 
by  the  manager  for  an  infant  heir.     Pro- 
iunno  Kwnari  Debiay.  Qolab  CJumd  Ba- 
boo, L,   B.y  I.  A.,  145.   B,  L.  JR.,  XI 
382. 
In  the  Cen.  Prov.  the  ryot^s  occupation  of 
his  holdine  is  not  a  property  over  which 
he  has  a  <uspo8ing  power  which  he  may 
exercise  (independent  of  the  landlord's 
consent)  by  sale  for   his  own    benefit. 
There  may  be  exceptional  circumstances 
where  he  may  do  so,   either    indepen- 
dently of  the  landlord's  consent  or  by 
such  consent,  specially  acquired,  but  as  a 
rule  Court9  should  procecKi  upon  the  un- 
derstanding noted  above.  C.  P.  O,  0,,  V, 
1877. 
(m)  Under  this  are  included  j^ough  bul- 
locks, gear  used  in  irrigating  from  wells 
or  rivers,  and  spinnine-wheels  of  women, 
whether  of  the  agricmtural  or  non-agri- 
cultural class,  Pafy.  C,  O,,  L  49;  C.  P.  C. 
a,  /.  106. 
(n)  The  Panj.   C.  O.,  I.  49  would  exempt 
from  sale  houses  necessary  for  the  per- 
formance of  agricultural  operations  on 
the  same  principle  as  plough  bullocks, 
are  exempted,  m  all  cases  where  the 
sale  of  the  land  or  the  tenure  belongfng 
to  the  agriculturist  is  not  contemplated, 
(o)  Under  this  is  included  the  right  to  per- 
form the  service  of  an  idol.  Drobo  Ifisser 
v.   SHneebash  Jtfmer,  S,    W.  R,  XIV, 
409  ;  see  also  Jtigger  N.  R,  C,  v.  K,  P.  A, 
ih.  VII,  266. 
(^)  As  the  stipends  of  the  Mysore  family, 
Baju  Mvhammad  Ktmdbcak  v.  Shazada  if. 
Museerooddetn,  ib.  VJJ.  169. 


With  reference  to*  tins  head  compare  Act 
XXIII.,  1871,  sees.  11,  12,  which  specially 
provides  that  no  pensions,  granted  or  con- 
tinued by  Ooverament  on  political  con- 
siderations, on  accoimt  of  p:ist  services, 
present  infirmities,  or  as  irompasBionate  al- 
lowance, and  no  money  due  or  to  Ucome 
due  on  such  account  dhall  be  liable  to  seiz- 
ure, attachment  or  sequestration  by  any 
Court  at  the  instance  of  any  creditor  or 
any  demand, 

{q)  Any  officer  to  whom  an  order  for  such 
attachment  is  sent  is  justified  in  comply- 
ing with  it  only  when  the  notice  was  issued 
when  the  salary  was  lying  in  deposit  in 
his  office.     Cm.  Pro,  C.  O.,  L  607. 

The  Privy  Council,  in  the  case  Syad  Tafatal 
Hosttin  Khan  v.  Rugkoo  Nath  Prathad,  Af, 
L  A.J  XIV.  40,  point  out  that  if  a  creditor 
desires  to  have  a  security  on  the  receipts 
of  a  salary  as  they  accrue,  that  can  be 
effected  only  by  contract  with  the  debtor 
and  arrangement  with  him,  and  not  bj 
attachment  by  the  act  of  the  Court.  An 
existing  debt,  though  payable  at  a  future 
day,  may  be  attached,  whilst  a  salary, 
wages,  or  money  claim  accruing  due  may 
not.  The  pay  of  a  military  officer  cannot 
be  attached  in  the  hand  of  the  Pay-master 
where  no  provision  for  its  stoppage  has 
been  made  in  the  decree.  Banei  Lai,  v.  CoL 
Mercer,  N-W.  P.  1875, p.  831. 

It  should  be  remembered  that  in  all  cases  the 
Mutiny-Act  must  be  read  with,  and,  where 
it  varies,  controls  this  Code.  Bee.  99  lays 
down  that  it  shall  be  competent  for  any 
Civil  Court,  or  Court  of  Small  Causes,  or 
for  any  Mititary  Court  of  Requests  held 
in  lieu  thereof  under  the  authority  of  this 
section,  upon  finding  or  awarding  any  debt 
or  damage^  (over  Rs.  400)  either  to  award 
execution  thereof  generally,  or  to  direct 
specially  that  the  whole  or  any  part  thereof 
shall  be  stopped  and  paid  over  to  thepkdn- 
tiff  out  of  any  part  not  exceeding  one-half 
of  any  pay  or  allowance,  or  out  of  any 
other  pubUc  money  which  may  req>eo- 
tively  be  coming  ta  the  defendant  in  the 
current  or  any  future  month  or  months,  or 
to  direct  the  sum  to  be  so  paid  by  instal- 
ments. In  regard  to  awards  of  execution, 
general  Civil  Courts  and  Courts  of  Small 
Causes  shall  proceed  in  accordance  with 
the  rules  of  procedure  for  such  Courts  in 
India.  Opinion  of  the  Advocate* 
General,  Calcutta,  upon  this  section 
is  that  an  order  may  be  made  by  a 
Civil  Court  directing  the  Begimental 
Pay-master  to  stop  any  portion  of  a  mili- 
tary officer's  pay  or  allowance  not  exceed- 
ing one  half  coining  to  him,  &c.  When  pay 
is  passed  on  the  Ist  of  the  month,  and 
not  issued  or  drawn  out,  such  pay  is  con* 
sidered  to  be  pay  coming  to  the  defeo* 
dant  in  the  current  month,  and  oonse- 
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:qtt«ntl7  ibe  half,    or    other  portion   of 
it  not  exceeding  one-half,  directed  by  an 
order  of  the  Civ^  Court,  dated  the  2nd  of 
the  month,  may  be  stopped. 
The  Begimental  I'ay-master  should  be  careful 
to  see    that  the  attachment  is  not  one 
under  the  provisions  of  Act  X.,  1S77,  but 
a  direction  to  him  in  the  terms  of  sec. 
99  of  the  Mutiny  Act;  and  I  think  that,  as 
a  precautionary  measure,  whenever  the 
Regimental  P^master  makes  any  deduc- 
tion from  an  officer's  salary  under  an  oider 
of  a  Civil  Court,  passed  in  pursuance  of  the 
99th  section  of  the  Mutiny  Act,  he  should 
report  the  same  to  the  Judge  of  the  Civil 
Court  issuing  the  order. 
A  decree  agauiHt  the  civil  pay  of  a  non- 
commissioned officer   employed  in  the 
civil  department,  and  residing  beyond 
military  cantonments,  is  in  conformity 
with  law.     Cohen  v.  Maoarthy,    ^.   W, 
iJ.,  XIV.  231. 
Where  execution  is  directed  against  a  ser- 
geant's civil  pay,  and   a    part   of  his 
military  pay    is  erroneously  remitted, 
it  should  be  refunded  to    his  superior. 
ib,  441. 
(r)  Money  payable  to  sirdars  as  the  wages  of 
coolies  over  whom  they  are  sirdars,  does 
not    constitute  a  debt  to   the    sirdars, 
but   debts   to  the    coolies    themselves, 
even   where  a  sirdar   is    entitled,   by 
custom  or  contract,  to  have  the  wages 
of  coolies  paid  to  him,  in  order  that  he 
may  deduct  the  amounts  due  to  him  by 
the  coolies  for  food  supplied.     It  there- 
fore cannot  be   attached    in  execution 
of  a  decree  against  the  sirdar.  Suffewan 
v.  Oopal  afuL  another^  ib.  X  149, 
^)  Arrears  of  maintenance  can  be  attached. 
Mymobuttv  Dahee  Cha'iidhramy.  K,  M, 
J).  C^udkrain,  ib,  VIIL  41;  and  in  view 
of  an  instalment  becoming  due,  a  Court 
can  make  an  order  for  non-payment  by 
the  party  and  non-receipt  by  the  debtor. 
Moheuwr  Doss  v.   Beer  Protap  Sahee, 
ib.  XV.  188;   and  Chakauri  MiMer  v. 
Mu89t.  Nafnoodah  Keoer,  ib.  XXIV,  5. 
MisoeUaneaut  ruling   under  thii  section, 
A  decree  in  respect  of  debts  of  a  mem- 
ber of  a  Hindu  family  incurred  in  his 
lifetime  on  his  own  account  can  only  be 
executed  against  property  passing  to  his 
widows  in  their  own  right.     Bikramo' 
jeet   LaX  y,    Musst,     Fhoolbas    Xoer, 
Id,  XiK.  840. 
On  aieferenoe  from  the  Inspector-General 
of  Police, the Jud.Commr.,  Cen.  Prov.  (C 
O.,  /.  464)  decided  that  it  was  lawful  to 
attach  the  horse  of  a  mounted  constable 
provided  such  horse  is  actually  his  pro- 
per^. 
The  Chief  Commr.,  Cen.   Prov.,  {C.  0.,  I. 
454,)  heldthatproprietaiyrightsoonfeiTed 
nt thetettlemeiLt  are  liable  to  attach- 


ment in  execution  of  a  decree  for  debts 
of    the     proprietor's    ancestors,    even 
though  they  died  before  the  settlement 
officer  had  an  opportunity  to  come  to  a 
decision  about  the  proprietary  rights  of 
such  owners. 
The  case  was  one  in  which  the  owners 
had  been  in  possession,  and   the  settle- 
ment officer  traced  the  rights  as  vesting 
in  their  successors. 
Arrears  of  a  yeomiah  pension  due  to  the 
estate  of  a  deceased  yeomiahdar,  or  which 
have  accidentally  accumulated,  are  not 
subject,  as  assets  of    the    deceased,   to 
attachment   in   satisfaction  of  a  decree 
of  a  Civil    Court  obtained  against  the 
representative   of  the  yeomiahdar,    M, 
H.  a,  V.  371. 
A  husband  who  puts  his  wife  into   the 
position    of  being  a  true  owner   of  the 
estate,  and  allows  her  to  deal  with  the 
world  as  the  true  owner,  deprives  himself 
of  any  right  to  set  up  or  rely  on  a  benami 
title.    Nldhee  Singh  v.  Bieanauth  Bass, 
S,  W.  B.,  XXIV.  79  5  ib.  XV.  19. 
(i)Whenthepropertytobeattached  consists 
of  debts,  a  written  notice  of  attachment 
is  neeessary.     Until  the  debtor  receives 
such  notice,  he    is   bound  to   pay    the 
amount  of  his  debt  to  the  creditor  whose 
right  to  receive  it  has  been  declared  by  a 
decree  of  Court,  and  it  is  no  part  of  the 
duty  of  the  debtor  to  make   enquiries 
whether  his  creditor  is  or  is  not  entitled 
to  receive    the  money.     Thahoor  Bass 
Singh  Y,  Luohmeeput  Boogor^  ib.,   VII, 
10. 
Tn   Memi  Hansraj  v.  Ban^i  Joitay  Bom. 
H.  a,  O.  J.,   VIIL  169,    held  that    a 
creditor  who  attached  a  debt  due  to  hia 
judgment-debtorianot  inthosameposition 
as  an  assignee  for  the  value  of  such  debt 
without    notice  of  a  prior  assig|nment  ; 
but     in  respect     to    prior  assignment 
stands  in  no    better  position  than  his 
judgment-debtor.    An  assignment  prior 
to  attachment  that  is  good  against  the 
judgment-debtor  ia  also,  as  a  general  rule, 
good   against   his    attaching    creditor. 
Notice  to   the  holder   of  fundB   is  not 
necessary  to  complete,  as^  against  the 
assignor,  an  equitable  assignment  of  such 
funds. 
/„)    A  claim  for  damages  for    mjury  to 
certain  goods  belonging  to  plaintiff,  but 
attached  by  the  defendant  m  execution 
of  a  decree  held  by   him  against  the 
plaintiff,      pending     such    attachment, 
through  the  alleged  negligence  of  the 
defendant,  is  a  matter  which  should  be 
determined  by  a  separate  suit,  and  not 
by  the  Court  executing  the  decree  under 
which  the  goods  were  attached.     Lueh- 
man  Boss  v.  Beera  Latl,  li,  TT.-P.,  1871, 
187. 
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(a)  in  the  case  of  the  debt,  the  creditor  from  recovering 
•See  p.  178.       the  debt,  and  the  debtor  from*(0  making  payment  thereof 

until  the  further  order  of  the  Court : 
tS.  262  n.  (^)  in  the  case  of  the-f"  share,  the  person  in  whose  name 

the  share  may  be  standing  from  transferring  the  same  or 
receiving  any  dividend  thereon : 

(c)  in  the  case  of  the  other  moveable  property,  except  as 
aforesaid,  the  person  in  possession  of  the  same  from  giving 
it  over  to  the  judgment-debtor. 

A  copy  of  such  order  shall  be  fixed  up  in  some  conspi- 
cuous part  of  the  Court-house,  and  another  copy  of  the  same 
shall  be  sent  in  the  case  of  the  debt  to  the  debtor,  in  the 
case  of  the  share  to  the  proper  officer  of  the  company  or  cor- 
poration, and  in  the  case  of  the  other  moveable  property 
(except  as  aforesaid)  to  the  person  in  possession  of  the  same. 

A  debtor  prohibited  under  clause  (a)  of  this  section  may 
pay  the  amount  of  his  debt  into  Court,  and  such  payment 
shall  discharge  him  as  effectually  as  payment  to  the  party 
entitled  to  receive  the  same. 

No  attachment  under  this  section  shall  remain  in  force 
for  more  than  six  months,  at  the  end  of  which  time,  if  the 
judgment-debtor  has  not  obeyed  the  decree,  the  property 
attached  may  be  sold,  and  out  of  the  proceeds  the  Court 
may  award  to  the  decree-holder  such  compensation  as  it 
thinks  fit,  and  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application. 

M.  269.  (233)     If  the  property  be  moveable  property 

Attachment  of  moveable  i^^  t^e  possession  of  the  judgment- 
property  in  posseasion  of  debtor,  other  than  the  property 
defendant.  mentioned  in  tbe  first  proviso  to 

section  266,  the  attachment  shall  be  made  by  actual  seizure, 
(ii)  and  the  attaching  officer  shall  keep  the  property  in  his 
own  custody  or  in  the  custody  of  one  of  his  subordinates, 
and  shall  be  responsible  for  the  due  custody  thereof:  (t?) 
Provided  that  when  the  property  seized  is  subject  to 
speedy  and  natural  decay,  or  when  the  expense  of  keeping 
it  in  custody  will  exceed  its  value,  the  proper  officer  may 
sell  it  at  once. 
The  local  Government  may  from  time  to  time  make  rules 
Power  to  make  rules  for    for  the  maintenance  and  custody, 
maintenance    of   attached    while  under  attachment,  of  live- 
live-Btock.  stock  and  other  moveable  property, 

and  the  officer  attaching  property  under  this  section  shaU, 
notwithstanding  the  provisions  of  the  former  part  of  this 
section,  act  in  accordance  with  such  rules. 
jAct  XVIII         M.  270.  (238)    If  the  property  be  aj  negotiable  instru- 
1859,  S.  19,  '  ment  not  in  deposit  in  a  Court,  the 

Atuchment  of  negotiable  attachment  shall  be  made  by  actual 
i»8trumen  .  Seizure,  and  the  instrument  shall 
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Withcmt  proof  of  mala  fides  the  jadgment- 
creditor  is  reeponaible  in  damages  to  may 
penon  whose  property  ho  wron^^folly 
eanies  to  be  attached  ill  execntion  of 
hia  decree.  In  S,  W.  B.,  VII.  355, 
the  decision  is  too  tersely  expressed  to 
be  considered  as  laying  down  »  princi- 
ple»  and  contrary  views  have  been  ex- 
Moased  in  Sadder  Bewany  Adalat,  N. 
W.  P.,  9th  July  1860.  ffauri  Shwnier 
V.  Pitumdffr  Kund,  and  in  B,  L,  A,  III. 
A,  C,  413. 

See  also  Raynor  v.  8ungheer Singhf  N,'W, 
P.  1873,  211.  The  Bombay  High  Court, 
in  Va/na  Sagamia  TJ^i  v.  Hdta  IHpttji, 
£&m.  H.  a,  XL  46,  held  that  there 
is  not  any  universal  rule  that  a 
judgment-creditor  is,  or  that  he  is 
not,  liable  in  a  suit  for  a  wrongful  seizure, 
or  for  injury  to  the  goods  i^iile  under 
•eizure.  His  liability  must  depend  upon 
the  circnmstanoes  of  the  case,  %»  e,  upon 
the  fact  whether  the  wrcm^ful  seizure  or 
the  injury  is  the  result  of  his  own  conduct 
For  instance,  if  the  judmnent-creditor 
personally,  or  by  his  authorized  agent 
(f. 9.  his  pleader),  apply,  under  sec  236, 
f  or  the  attachment  of  property  which  is 
especially  designated  in  that  implication, 
and  if  the  Court  grant  its  warrant  for 
the  seizure  of  that  particular  property, 
Mid  the  officer  of  the  Court  execute  the 
warrant,  and  the  property  be  not  that 
of  the  judgment-debtor,  the  ju(k;ment- 
oreditor  would  certainly  be  liable  for  that 
wrongful  seizure,  and  the  officer  of  the 
Court  could  justify  under  the  warrant, 
and  would  not  be  liable  solongashe  kept 
within  the  duty  expressly  prescribed  for 
him  by  it.  But  if  the  officer  of  the  Court, 
without  any  suggestion  to  that  effect  from 
the  jud^ent-creditor  or  his  affent,  beyond 
ageneral  direction  to  execute  ttie  warrant, 
were  to  seize  property  not  b^ongingto 
the  judgment-debtor,  the  judgment- 
creditor  would  not  be  responsible. 

(r)  In  an  action  for  damages  for  a  malicious 
attachment  it  must  be  shovm  that  the 
defendant  has  acted  with  malice  as  well  as 
without  reasonable  and  probable  cause. 

The  circumstances  that  uie  facts  stated  in 
an  application  for  attachment  were  true, 
*  and  that  nothing  was  concealed  which 
the  Court  ought  to  have  known,  is  evi- 
dence that  the  applicant  had  reasonable 
cause  upon  those  facts  for  the  application. 
Ckaudhri  SheoroQ  Singh  v«  Ihvarka  Oaa, 
iV..  IT.  P.  1872,  42. 

Where  A.  seizes  property  in  attachment  of  a 
decree  whidi  had  been  obtained  by  his 
own  judgment-debtor,  and  there  is  no- 
thing to  wow  that  the  decree  was  sold  to 
B.,  and  A.  is  not  proved  to  have  acted 
malielouBly  or  without  probable  cause,  A 
is  not  liable  to  B.  in  a  suil  for  damages, 


Wh0n,moreover,  the  seizureis  made  under  the 
order  of  the  Court,  the  judgment-creditor 
is  not  liable  for  what  is  done  under  the 
Court's  order.  Joyhalre  Donee  v.  the 
RepresetUative of  ChandmaUa.  S,  W,  R., 
IX,  133. 

In  Thawa  Singh  v.  Kdbdas  Roy,  B.  X.  i7.,  F. 
386,  a  decree-holder  in  execution  attach- 
ed and  seized  certain  property  which  be- 
longed to  the  judj^ent-d«btor,  in  partner- 
ship with  another  person,  who  alone  at  the 
time  of  attachment  was  in  actual  posses- 
sion :  Held  that  such  property  was  the 
subject  of  attachment  in  execution  of  the 
decree  against  the  one  partner,  but  such 
attachment  must  be  limited  to  bis  share, 
and  the  attachment  should  be  by  prohibi- 
tory order,  not  by  actual  manual  seizure. 

(w)  A  nazir  or  sheriff  cannot,  under  a  writ  of 
attachment,  brMk  open  a  defendant's 
dwelling-house  to  execute  a  civil  process 
against  his  person  or  goods,  if  the  outer 
door  is  dosed  and  locked,  even  when  he 
finds  that  the  defendant  has  absconded 
to  evade  such  execution. 

The  privilege  extends  to  a  man's  dwelling- 
house  or  out-house,  or  any  office  annexed 
to  the  dwelling-house,  but  not  to  a  build- 
ding  standing  at  a  distance  from  the  dwel- 
ling-house, and  not  f ormiDg  parcel  of  it, 
Bai  KwMV  V.  Venidas  Qanga  Bam.  Bom, 
H,  a  R.,  VIIL  127. 

A  nazir  authorised  to  execute  a  warrant 
by  attachment  of  moveable  property,  has 
power  to  remove  locks  put  by  the  judg- 
ment-debtor on  the  doors  of  godowns, 
or  other  places  where  his  property  is  stor- 
ed, and  put  his  own  looks  thereon,  for  the 
purpose  of  attachment  and  safe  custody 
of  the  property.  Sodamini  Dotty.  JugeenHMr 
Sur,  B.  L.  R,y  V,  App.  29. 

The  proposition  that  a  man  whose  possession 
was  unlawfully  invaded  by  a  wrongful 
attachment  ought  to  have  given  effect  to 
that  invasion,  because  it  was  made  tmder 
colour  of  legal  process,  by  removing  ^e 
look  of  his  own  store-house  is  untenable  ; 
and  though  the  plaintiff  might  have 
received  permission  to  use  his  own  pro- 
perty, he  was  neither  bound  to  accept  the 
pemusaion  so  accorded  to  him,  nor,  if  he 
had  accepted  it,  would  he  have  lost  his 
right  of  action,  and  he  was  entitled,  at 
the  very  least,  to  a  judgment  for  nomyial 
damages.  If  it  be  important  in  India  to 
check  any  tendency  to  resist  the  execution 
of  legal  process,  it  is  hardly  less  hnpor- 
tant  to  maintain  the  principle  that  they 
who  misuse  a  legal  process  are  responsible 
for  the  consequence.  Madhan  Mohan  Don 
V.  O.  Dan,  M,  I  A.  ,X.  563. 

{(b)  a.  karkoon  executing  awarantof  attach- 
ment, and  finding  the  property  to  be  at- 
tached already  under  attachment  of  the 
reTenue  authorities,  should  refrain  from 
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be  brought  into  Court  and  held  subject  to  the  further 
orders  of  the  Court. 

M.  271.    (233 )  If  the  person  executing  any  process  under 

this  Code  directing  or  authorizing 

^^Se«ure   of  property  in    ^^^^^^  ^f  inoveable  property  has 

gained  access  to  a  house  or  other 
•S«e  p.  176.     building,  he  may  unfastenand  openthedeor*(u7)  of  Miy  room 
in  which  he  has  reason  to  believe  any  such  property  to  be : 
Provided  that  if  the  room  be  in  the  actual  occupancy 
of  a  woman  who,  according  to  the 
^J^^  of    property  in    customs  of  the  country,  does  not 
appear  in  public,  the  person  execut- 
ing the  process  shall  give  notice  to  her  that  she  is  at 
li^rty  to  withdraw ;  and  after  allowing  a  reasonable  time 
for  such  woman  to  withdraw,  and  giving  herevery  reason- 
able facility  for  withdrawing,  he  may  enter  such  room  for 
the  purpose  of  seizing  the  property,  using  at  the  same 
time  every  precaution,  consistent  with  these  provisions^  to 
prevent  its  clandestine  removal. 

M,  272.  (237)     U  the  property  be  deposited*(a?)  in,  or 

Atuohmant  of  property    be  in  the  custody  o^  any  Court  or 

depoMted  in  Court  or  with    public  officer,  the  attachment  shall 

OovemmeEt  officer.  be*  made  by  a  notice  to  such  Court 

or  officer,  requesting  that  such  property,  and  any  interest  or 

dividend  becoming  payable  thereon,  may  be  held  subject  to 

the  further  orders  of  the  Court  from  which  the  notice  issues: 

Provided  that  if  such  property  is  deposited  in,  or  i*  in 

the  custody  of,  a  Court,  any  ques- 

^^^^'  tion  of  title  or  priority(y)  arisii^ 

between  the  decree-holder  and  any  other  person,  not  being 

the  judgment-debtor,  claiming  to  be  interested  in  such 

property  by  virtue   of  any  assignment,   attachment)  or 

otherwise,  shall  be  determined  by  such  Court (z) 

M;  273:     If  the  property  be  a  decree  for  money  passed  by 

the  Court  which  passed  the  decree 

m4e^^^°      decreefor    ^^^^y^^  ^^  ^  executed,  the  attach- 

ment  shall  be  made  by  an  order  of 

the  Court  directing  the  proceeds  of  the  former  decree  to  be. 

applied  in  satisfaction  of  the  latter  decree. 

If  the  property  be  a  decree  for  money  passed  by  any 
other  Court,  the  attachment  shall  be  made  by  a  notice  in 
writing  to  such  Court  under  the  hand  of  the  Judge  of  the 
Court  which  passed  the  decree  sought  to  be  ^executed, 
requesting  the  former  Court  to  stay  the  execution  of  its 
decree  until  such  notice  is  cancelled  by  the  Court  from 
which  it  was  sent.  The  Court  receiving  such  notice  shall 
ktsLj  execution  accordingly,  unless  and  until 

(a)  the  Court  which  passed,  the  decree  sought  to  be 
executed  cancels' the  notice;  or* 
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atUohiDg  the  property,  and  report  to  the 
naEir.  The  judgmentK3«ditor  can  then 
proceed  under  sees.  268  or  274.  In  suchcaaes 
the  patel  of  the  village  should  be  required 
to  (^ye  a  certificate  that  there  is  a  Ixmdfide 
attachment  of  the  revenue  authorities,  and 
should  state  the  Qovt  demand.  Bern.  C, 
0..9. 

(y)  The  Court  of  a  Deputy  Collector  in  Ben- 
gal was  held  to  be  a  Court  of  justice  com- 
petent, under  this  section,  to  determine 
the  question  of  priority,  (hnrie  v.  JBlicu. 
S.  W,  R,,  X  48. 

This  section  gives  no  authority  to  a  Civil 
Court  to  dispose  of  claims  to  money  in 
deposit  with  the  Collector.  In  re  Bvidonaih 
MUter,   ib.XIIL  ZOl. 

Where  an  attachment  of  money  in  the  hands 
of  a  Deputy  Collector  wasniade  by  a  Civil 
Court,  without  any  direction,  as  is  enjcnned 
by  this  section,  that  it  should  be  held  sub- 
ject to  thefurther  order  of  the  Civil  Court, 
it  was  held  that  the  attachment  ceased  to 
be  binding  when  once  the  suit  for  deter- 
mining right  of  judgment-debtor  waadis- 
minsed.  Luekm^ut  Singh  Doogur  v. 
Bumphrey,ib,,  XIV.  101. 

(z)  This  section  extends  to  Mufaasil  Small 
Cause  Courts  only  so  far  as  it  relates  to  de- 
crees for  moveable  property. 

The  only  further  process  after  this  to 
bring  the  property  to  sale  is  the  issue  of 
the  proclamation  of  sale.  MtdcKta  Keshi 
Debiv.KenahMani  Debt,     ib,   VII,  267. 

(a)  An  attachment  will  not  be  voidablemerely 
because  all  the  forms  prescribed  herein  have 
not  been  followed,  nrovided  the  irregulari- 
ties are  immaterial  and  not  productive  of 
any  substantial  injury  to  the  person  who 
objects  to  the  proceedings.  Mus&t,  Koor^ 
wdDamev.  B,M.  Dasseet  id.,  VL  Mis. 
52. 

Mulei  coneeming  AttachMenL 

The  Chief  Court  direct  that  cattle  and  other 
moveable  property  attached  in  villages  be 
(after  seizure  by  ^^^  naziror  his  officers) 
made  over  to  the  custody  of  the  village 
lambardar,or,in  very  exceptional  cases,  the 
village  patwari  or  buniya,  and  that  in  the 
case  of  cattle,  the  sale  do  not  take  place 
tot  twenty  or  thirtv  days  after  attachment 
whenever  there  is  any  prospect  of  the 
parties  coming  to  an  amicable  settle- 
ment. 

Valuable  property  of  small  bulk,  such 
as  jewels,  ^cc,  should  be  always  taken 
to  the  head-quarters  of  the  Court 
executing  the  decree,  i\wy*.  0,  0.  No. 
1.  2nd  Jany.UlL 

All  orders  and  reports  regarding  attached 
property  tothenadr  should  be  endors- 
ed on  the  warrant  of  attachment  when 
no  special  formtare  provided.  Cm.  Prav., 
I.  244. 
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To  keep  property  under  attachment  longer 
than  IS  necessary,  subject  to  loss  or 
waste,  or  expenditure  for  its  protection, 
is  injurious  both  to  the  judgment-debtor 
and  decree-holder. 

The  nazlr  should  be  employed  in  the  attach- 
ment and  sale  of  property  in  execution  of 
decree ;  but  not  ordinarily  when  the  pro- 
perty to  be  attached  may  be  beyond  the 
limits  of  the  city  or  town  forming  the 
head-quarters  ox  the  Court,  or,  when 
there  is  no  such  city  or  town,  beyond  the 
conntry  situated  within  a  radius  of 
three  miles  from  the  Court-house.  N.*  W. 
i>.  a,  II.  64. 

No  remuneration  or  fees  for  such  work, 
except  expenses  incurred  in  advertis- 
ing the  property,  or  in  conveyance 
to  and  from  the  place  of  sale,  should  be 
allowed  him.  N.  W.  P.  C.  0.,  VII. 
1876. 

In  order  to  avoid,  as  far  as  possible,  resistance 
or  obstruction  to  the  attachment  of  pro- 
perty, and  to  facilitate  the  disposal  of 
claims  to  attached  property,  theomcial  en- 
trusted with  the  execution  of  the  warrant 
of  attachment  should  be  careful  that  pro- 
perty situated  in  villages  is  attached, 
when  practicable,  in  the  presence  of  the 
lambardar  and  patwari,  and  in  towns  be- 
fore two  of  the  principal  householders 
of  the  mohulla,  whose  signature  should  be 
affixed  to  the  list  of  property  attached. 
Panj.  C.  O.y  I.  46. 

The  surety  of  a  naur  who  had  entered  in- 
to the  usual  bond  of  indemnii«y  with  the 
CoUeotor  of  the  district  against  all  losses 
caused  by  the  nazir  during  the  tenure  of 
his  office,  was  held  not  liable,  at  thesuit  of 
a  person  whose  property  had  been  mis- 
appropriated by  the  nazir,  to  make  good 
any  loss  sustained  by  such  person.  Bachu 
Qopee  Ohaudhri  v.  BragagoHnd  Dasa,  B. 
L.  Rf  X  26. 

(b)  The  object  of  this  section  is  to  make  the 
sale  null  and  void  so  far  as  mav  be  ne- 
cessary to  secure  the  execution  of  the  de- 
cree, andrdateeonly  to  alienation  which 
would  affect  a  creditor  who  obtained 
the  attachment. 

It  is  intended  for  the  protection  of  the 
creditor  who  has  obtained  an  execution, 
and  not  for  the  protection  of  all  those 
persons  who  at  any  future  time  might 
possibly  obtain  executions.  Annund  HiU 
l)cM  V.  JuUodhwr  Shah,  M.  I.  A.,  XU. 
643. 
The  fact  that  a  Duisne  attaching  creditor 
mentioned  in  his  application  ror  attach- 
ment and  sale  of  certain  property  of  hia 
d^ent-debtor  that  the  same  property 
alr^Mly  been  attached  at  the  in- 
stance of  another  execution  creditor,  does 
not  render  the  puisne  creditor  a  claimant 
through  the  first  attaching  creditor. 
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{6)  the  holder  of  the  decree  sought   to  be  executed 

applies  to  the  Court   receiving  such  notice  to 

execute  its  own  decree. 

On  receiving  such  application,  the  Court  shall  proceed  to 

execute  the  decree  and  apply  the  proceeds  in  satisfaction 

of  the  decree  sought  to  be  executed. 

In  the  case  of  all  other  decrees  the  attadiment  shall  be 

Atfau,i.m«nfenf^wA^    made  bj  a  noticoiu  Writing,  uudeT 
Attaonment  of  otner  de-  --.      _    -         --      ^ 


crea. 


the  hand  of  the  Judge  of  the  Court 
which  passed  the  decree  sought  to 
be  executed,  to  the  holder  ot  the  decree  sought  to  be 
attached,  prohibiting  him  from  transferring  or  charging  the 
same  in  any  way  ;  and,  when  such  decree  has  been  passed 
by  any  other  Court,  also  by  sending  to  such  Court  a  like 
notice  in  writing  to  abstain  from  executing  the  decree 
sought  to  be  attached  until  such  notice  is  cancelled  by  the 
Court  from  which  it  was  sent.  Every  Court  receiving  such 
notice  shall  give  effect  to  the  same  until  it  is  so  cancelled. 
The  holder  of  any  decree  attached  under  this  section 
^       ,  ,^  ^       shall  be  bound  to  give   the  Court 

inwSa^^  ^  executing  the  same  such  infonna- 

tion  and  aid  as  may  reasonably  be 
required. 
•S  17.  n.  (*.J       274  (235,  239.)  If  the  property  be*  immoveable,  the  at- 
tachment shall  be  made  by  an  order 
AU^^*  "'  '™"''"    ProhibitiM   the    judgment^ebtor 
from  transfemng  or  cmarging  the 
property  m  any  way,  and   all  persons  from  receiving  the 
t  Se^p.  177»    same  from  him  by  purchase,  girt,  or  otherwise.t  (a) 

The  order  shall  be  proclaimed  at  some  place  on  or  ad- 
jacent to  such  property  by  beat  of  drum  or  other  customary 
mode,  and  a  copy  of  the  order  shall  be  fixed  up  in  a  con- 
spicuous part  of  the  pix>perty  and  of  the  Court-house. 

When  the  property  is  land  paying  revenue  to  Govern- 
ment, a  copy  of  the  order  shall  sJso  be  fixed  up  in  the  office 
o(  the  collector  of  the  district  in  which  the  land  is  situate. 
t  St.  218,  fto.        m,  275.    (245,)  If  the  amount  decreed  with|  costs  and  all 

charges  and  expensesresulting  from 
rtS^'iS^lfcfJl'  tbe  attadiment  of  any  property  be 
tion  o£  decreet  paid  into  Court,  or  if  satisfaction  of 

the  decree    be    otherwise    made 
through  the  Court,  or  if  the  decree  is  set  aside  or  reversed,  ati 
order  shall  be  issued,  on  the  application  of  any  person  inter- 
ested in  the  property,  for  the  withdrawal  of  tne  attachment; 
M.  276.    (240. )  When  an  attadhment  has  been  made  by 
^  ,  .  actual  seizure  or  by  written  order 

P^^^'^U.l    d'Jy  intimated  and  made  known  in 
to  be  void.  manner  aforesaid,  anypnvatej  (6) 

alienation  of  the  property  attadied. 
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A  pniflxie  attaching  creditor  cannot  be  re- 
garded as  claimuiff  throuffh  a  prior  at- 
mching  creditor,  tnongh  the  assignee  of 
an  attaching  creditor's  rights  or  the  next 
of  kin  of  a  deceased  attaching  creditor 
may  be  said  to  claim  under  or  through 
him.  This  section  is  for  the  benefit  of  an 
attaching  oredit<Mr  (subsequenUy  to,  and 
in  defiance  of  whose  attachment,  the 
private  alienatioiL  thereby  declared 
Toid,  has  been  made),  and  of  those  claim- 
ing under  or  through  him,  and  not  for 
the  benefit  of  puisne  creditors,  whose 
attachmentis  laid  later  tlum  such  priyate 
alienation.  Sec  295  applies  cmly  to 
eases  where  there  has  been  a  sale  under 
the  first  attachment.  BaU^i  Bam 
Chandra  y  Gajanan  Babqii,  Bom.  H, 
a  R,,  XL  159. 

To  render  an  attachment  of  land,  or  any 
interest  in  land  effectual,  so  as  to 
render  a  subsequent  alienation  yoid,  the 
eeyeral  processes    prescribed  must  be 

Sone  through,  i,  0.,  (1)  the  written  or* 
er  of  attachment  issued  under  sec.  274 
must  be  read  aloud  at  some  place  on  or 
adjacent  to  the  land  or  prop^ty  attach- 
ed ;  (2)  the  written  order  must  be  fixed 
up  in  some  conspicuous  part  ol  the  Court- 
house ;  and  (3)  the  written  order  must 
l)e  fixed  up  in  the  office  of  the  CkxQector 
of  the  zillah  in  which  the  land  was  situ- 
ated. Indroehundra  Baboo  and  another 
y.  Hamilton  Grant  Bunlop,  S.  W,  R., 
X  264. 
Where  there  was  no  attachment  after  the 
manner  prescribed,  bat  the  property  was 
adyertised  for  sale,  and  the  judgment- 
debtor  encumbered  the  property  with 
liens  :  Held  that  the  decree-holder  can 
sell  the  property,  but  subject  to  liens 
which  were  not  otherwise  proyed  to  be 
coUusiye.  Sah/uehand  y.  Gitam  Singh, 
AgraBep.,  IL  A,  0,206,  In  a  similar 
case,  where  the  attachmentwasnot  made 
known  in  the  manner  reqidred,  and 
three  days  before  the  day  advertised 
for  sale,  the  judgment-debtor  put  in 
a  petition  reciting  uat  the  decree-nolder 
had  agreed  to  give  him  time  on 
condition  that  the  attachment  should 
remain  good,  and  agreeing  not  to 
alienate  the  property  until  the  decree 
was  satisfied,  and  then  shortly  after 
mortgaged  a  village  in  the  estate  to  R : 
J7#<<2thattherewasnothinginthe  orderof 
attachment  to  prevent  R.  from  acquiring 
a  valid  title  under  hit  mortgage,  and 
that  A.*s  petition  did  not  constitute  a 
chance  on  the  property*  Buttfnmtnur 
Bmgk  y.  Bam  Tanu  Ghote^  ib,  XII, 
491. 
A  obtained  a  decree  em  parte  against  B. 
Property  belongTnyg  to  JB.  was  attached 
in  execution.    While  under  attachment 


B.  sold  the  property  toO.  Aftenrtrdf 
B.  applied  tor  and  obtained  an  order, 
under  sec.  108,  to  set  aside  A.*s  decree 
and  for  a  new  trial :  Held  that  G.  *s  pur- 
chase was  not  null  and  void  under  sea 
276.  LiUa  Jagat  harayan  TnUiram 
B,  L.  B.,  A.  0.,  I,  71 ;  S.  W.  B,,  X.  99. 

The  prooeedinfis  in  execution  bemg  termi- 
nated, and  the  case  struck  off,  the  owners 
of  the  estate  may,  notwithstanding  the 
previous  attachment,  deal  with  it  atf  an 
unattached  estate.  Jam  Singh  v.  1^5- 
luek  DhaH  Phattaok,  ib,  I.  318. 

The  plaintiff  sued  to  recover  certain  land 
wmch  had  been  hypothecated  to  him  in 
1843,  and  subsequently  sold  to  him  in 
1868,  while  under  attachment  in  execu- 
tion of  a  decree  in  a  suit  brought  by  tiie 
"plaintiff  to  establish  his  hypothecatory 
claim.  The  third  defendant  claimed  un« 
der  a  mortgage  prior  in  date  to  the  hy- 
pothecation to  ine  plaintiff  and  under  a 
sale  prior  in  date  to  tiie  sale  to  the  plain- 
tiff, made  to  the  third  defendant  whilst 
the  land  was  under  attachment  in  execu- 
tion of  the  decree  to  the  plaintiff. 

Held,  that  the  sale  to  the  third  defendant^ 
which  was  made,  not  under  any  a^gree- 
ment  with  the  plaintiff  for  the  satisfac- 
tion of  the  decree  through  the  0>urt^ 
was  invalid  by  reason  of  sec.  274,  but 
tiiat  the  alienation  to  the  plaintiff,  the 
decree-holder,  during  the  attachment 
to  satisfy  the  decree,  which  was  duly 
sanctioned  by  the*  approval  of  the  Court 
which  issued  the  process  of  attachment, 
was  valid.  Annavunadavan  y.  lyasmamjf 
JHOaiand  others,  M,  H,  C,  B,,  VL  65. 

An  alienation,  null  and  void  because  made 
while  an  attachment  was  lasting,  is  not 
made  valid  by  the  removal  of  the  attach- 
ment. Bam  Charon  LdU  y.  Jhabba  So* 
haX.8.  W.R.,XIV,2&. 

This  section  prohibits  a  sale  of  attached 

Sroperty  to  the  judgment-debtor  whilst 
[le  attachment  is  pending  Mad,  H,  C. 
F.  410. 

An  estate  does  not  oeaieto  be  under  at- 
tachment merely  by  the  apnointment  of  a 
manager,  MdhcAir  Parshaa  Singh  v.  CM- 
loctorof  Tirhut,  8,W,  B.,  XIII,  425. 

Lastly,  the  word  "enforceable"  clearly  shows 
that  attachments  do  not  invalidate  aHen- 
ations  by  an^^  one  who  has  a  better 
rightthan,  and  independent  of,  the  judg- 
ment-debtor. 

(c)  Any  person  who  has  a  share  in  the  pro- 
perty attached  is  entitled  to  appear  under 
tiiis  section;  thus,  where  in  execution  of 
a  decree  a^ndnst  A,  the  half  share  of 
A  in  certainlands  was  attached,  and  M., 
admitting  that  A  has  |th  share  in 
the  land,  alleged  that  A.  had  only  that 
|th  share,  wmle  2-8th8  beloiig  to  him,  it 
was  held  that  tiiis  was  a  claim  which  the 
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whether  by  sale,  gift,  mortgage,  or  otherwise,  and  any  pay- 
ment of  the  debt  or  dividend  or  a  delivery  of  the  share  to 
the  judgment-debtor  during  the  continuance  of  the  attach- 
ment, shall  be  void  as  against  all  claims  enforceable  under 
the  attachment. 

M.  277.  (242.)  If  the  property  attached  is  coin  or  cur- 
rency notes,  the  Court    may,    at 
cu^S"^"^~SS    any  time  during  the  continuance 
bepaid  to  party  eotitled.        of  the     attachment,    direct    that 
such    coin    or    notes,   or  a    part 
thereof  sufficient  to  satisfy  the  decree,  be  paid  over  to 
the  party    entitled    under  the    decree    to  receive    the 
same. 
•  See  p.  179.   '     M<  278.    (246,  241)  K  any  claim' be  preferred*(c)  to,  or 

_       .    .      ^  ,  .  any  objection  be  made  to  the  attach- 

J&'^ll^^i  ?°e°t  of,  any  property  attached 
of,  attached  property,  m  execution  of  a  decree,  on  the 

ground  that  such  property  is  not 
liable  to  such  attachment,  (d)  the  Court  shall  proceed  to 
investigate  the  claim  or  objection  with  the  like  power  as 
regards  the  examination  of  the  claimant  or  objector, 
and  in  all  other  respects  as  if  he  was  a  party  to  the  suit : 

Provided  that  no  such  investigation  shall  be  made  where 
the  Court  considers  that  the  claim  or  objection  was  design- 
edly or  unnecessarily  delayed. 

If  the  property  to  which  the  claim  or   objection  applies 
has  been  advertised  for  sale,  the 

PoBtponement  of  sale,        f^^^^  ordering  the  sale  may  postr- 

pone  it  pending  the  investigation  of  the  claim  or  ob- 

t  See  p.  182.    jectiont(<0. 

M.  279.    The  claimant  or  objector  must  adduce  evi- 
dence to  show  that  at  the  date 
h^^^t^  ^  ^^""^"^    of  the  attachment  he  had  some  in- 
terest  in,  or  was  possessed  of,  the 
property  attachedt(^ 
M.  280.  (246)  K  upon  the  said  investigation  the  Court  is 
satisfied  that,  for  the  reason  stated 
•tSTnt^  Proparty^from     ^^  ^^^  ^^^^^  ^^  objection,  such  pro- 
perty  was  not,  when  attached,  in  the 
possession  of  the  judgment-debtor  or  of  some  person  in 
trust  for  him,  or  in  J^ie  occupancy  of  a  tenant  or  other  person 
paying  rent  to  him,  or  that,  being  in  the  possession  of  the 
judgment-debtor  at  such  time,  it  was  so  m  his  possession, 
not  on  his  own  account  or  as  his  own  property,  but  on 
account  of  or  in  trust  for  some  other  person,  or  partly  on  his 
own  account  and  partly  on  account  of  some  other  person, 
the  Court  shall  pass  an  order  for  releasing  the  property 
wholly  or  to  such  extent  as  it  thinks    fit  from  attach- 
$  See  p.  183.     ment}(^) 

{Continued  on  page  184) 
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Ckmrfe  was  bound  to  investigate  and  ad- 
judicate upon.  The  Full  B^h  farther 
held  that  M.  was  entitled  to  have  the 
attachment  removed  so  far  as  his  own 
shiure  was  concerned.  Cowar  Ra4kumar 
Boy  V.  S,  M.  Kadambini  DeH,  B,  L.  R, 
(F.  B.),  IV.  176. 

Again,  where  an  objection  was  filed  hj  B., 
against  whom  a  decree  in  her  represen- 
tative chAnMster  had  been  obtain^  for  a 
debt  contracted  by  her  mother,  that  the 
property  attached  was  not  her  mother's^ 
but  was  inherited  by  her  from  her  father; 
and  farther,  that  the  decree  declared 
that  execation  shoald  only  be  taken  out 
agahist  the  mother's  estate,  and  not 
against  the  mother's  deceased  husband's 
estates :  Heldihait  B.  wasathirdpartvun- 
conneoted  vnfh  the  decree,  and  her  objeo- 
tions  should  have  been  disposed  of  under 
this  section.  Hairis  Ohundra  Qupto  v. 
aremato  ShaMnujila  Gupto,tb,  Yl.  721; 
see  also  Mahart^a  D.  M.  0,  Bahadur 
y.Munt  Peart  DaM$.  3,  W.  B,  Yl.  61. 
J,  3.  Bainey  v.  lihar  Chandar 
BhaUaeharji,  ib.,  XIT.  888. 

A  mortgagee  in  possession  of  mortgaged  pre- 
mises that  have  been  attached  by  prohibi- 
tory order  in  execution  of  a  decree  ob- 
tained against  his  mortgagor  is  entitled  to 
come  in  ahd  have  the  attachment  raised. 
Kaniroo  B.  Sahib  Bblhar  v.  VUhaldM 
Ma/Hgali.    Bom.  H,  a  Bsp,,  X  IXK). 

A  claimant  in  proceeding  under  this  section 
should  begin,  and  the  evidence  should  be 
eonfined  to  his  own  title  and  possession, 
not  to  that  of  any  one  else.  Nga 
Tha  Yah  v.  Bwm,  3.  W.  i?.,  (F.  BJ,  XI. 

8.  .  ,       . 

The  onns  is  on  him,  and  an  unportant  ques- 
tion is,  who  was  in  possession  at  the  time 
of  attachment  T  i&.  XV.  202;  also  IHgam.- 
bari  BasH  v.  Beni  Madkub  Ohose,  ib. 
155. 

A  Judge's  order,  alter  refunng  to  receive  evi- 
dence which  it  is  his  duty  to  receive,  is 
uliraffire$.  BKoi  Narinee IkbiY.  M.  N.  M. 
3.  B.  Bdhadoor,  ib.  XXIV.  422. 

A  sale  ought  to  be  stayed  until  the  decision 
of  a  regular  suit  brought  by  a  claimant 
to  have  his  right  declared  to  property 
attached  after  his  claim  has  been  disallow- 
ed under  this  section.  Doorga  Charon 
Chatterjir.  Ashoototh  Bua  ib.  XXIV.  70. 
-  (d)  Money  paid  to  release  an  attachment  in 
ezeouti<m  of  a  decree  cannot  be  made  the 
subject  of  a  daim  under  this  section.  Mu- 
hammed  Beg  v.  lugger  Ifath  Dan  and 
Begonath  Bate,  elam  of  Omerehund  and 
Ramnarain,!  Ind.  Jur.  (N.  8.)  248. 

A  judgment-creditor  who  attaches  pro- 
perty which  does  not  belong  to  his  judg- 
ment-debtor commits  a  trespass  for  which 
he  is  respomible  in  damages,  even  though 
he  may  have  acted  without  malioe  and 


under  mistake.  Damodnr  Taljanm  v.  Lai- 
loo  Khooiol  Dau.  Bom.  H.  0.  B.,  V22.  177. 

Thus  where  a  defendant  caused  the  ctMe 
of  astranger  to  be  seiised  and  taken  in  execu- 
tion of  a  decree  against  the  judgment- 
debtor,  the  stranger's  claim  uuder  this 
section  was  allowed.  After  the  claim 
was  admitted,  but  before  the  order  was 
given  for  the  release  of  the  cattle,  three 
of  the  bullocks  died  :  the  plaintiff, 
(i  €.,  stranger)  sued  for  damages  conse- 
quent on  the  seizure,  and  for  the  value 
of  the  bullocks  which  had  died  while  they 
were  in  the  custody  of  the  officer  of  the 
Court.  The  damages  were  given,  mz,,  a 
sum  sid&cient  to  cover  what  would  have 
been  the  plaintiff's  ezpenaee  for  hiring 
bullocks  to  cultivate  his  lands,  but  the 
value  of  the  bullocks  was  not  given  on  the 
following  grounds :  ''The  plaintiff  might 
have  obtained  an  order  providing  lor  their 
safe  custody  pending  the  decision  of  the 
claim;  perhaps^  on  £^ving  security,  might 
have  himself  been  appointed  manager, 
and  allowed  the  use  of  tne  cattle.  As»  no 
such  application  was  made,  the  custody  of 
the  bailiib  of  the  Court  must  be  taken  to 
have  been  that  of  persons  to  whom  the 
cattle  were  entrustiBd  lor  safe  keeping* 
pending  the  dedtion  of  the  daim,  either 
by  consent  of  the  parties  or  the  act  of  the 
Court.  The  defendants  could  not  be 
made  responsible  for  any  damage  to 
the  cattle  not  shown  to  have  been  occa- 
sioned by  negligence.    B.  L.R.  III.  43. 

If  attachment  be  not  the  direct  act  of  the 
judgment-creditor,  but  a  judicial  act  of 
the  Court,  it  was  held  that  no  action 
would  lie  against  the  defendant  for  ob* 
taining  an  order  of  attachment,  with- 
out proof  that  he  had  acted  fraudu- 
lently or  misrepresented  or  suppressed 
the  facts  in  making  his  appUcation  to  the 
Judge  This  was  hddin  thecase«^ih^i 
DoMi  V.  Chand  MuOa,  &  W.  B.,  XL 
188.  The  defendant  was  attempting  to 
execute  a  decree  barred  by  limitation,  and 
the  Judge  directed  that  the  property 
should  remain  under  attachment  pending 
appeal,  after  a  decision  that  the  right  to 
execute  the  decree  was  barred.  The 
defendant  had  resorted  to  the  Court  to 
seek  the  enforcement  of  a  suppossd  right. 
The  order  made  on  his  application  was, 
no  doubt,  improi>er,  and  its  consequences 
were  most  mischievous,  but  it  was  a  ju- 
diclfd  act  of  the  Court. 

But  where  a  judgment-debtor  owned  a  half 
share  in  bullocks  which  had  been  attach- 
ed, he  was  held  not  to  have  committed 
any  trespass.  BMbuUub  O^  v.  Euan^ 
Chander  JBd^a,  S.  W.  B.,  VII.  855. 

When  a  proper  application  for  process  has 
been  made  and  a  proper  order  granted,  the 
ofBicer  of  Court  cannot  be  considered  .to 
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be  tbe  [agent  o(  the  person  for  whose 
benefit  the  process  of  the  Court  has  issued ; 
nor  is  such  person  respotisibie  for  the 
mistake  or  misoonduot  of  the  officer,  un* 
less  he  or  his  servants  have  personally 
interfered  and  directed  tl^e  action  of  the 
olftcer.  Doolar  Chand  SahoQ  v.  Earn  Sahay 
BhmM,  ib,  XXIV.  139. 
Before  a  claim  can  be  inyestigated,  it  is 
necessary  to  ascertain  whether  the  pro- 
prietary titie  claimed  b^  the  intervenor 
arose  through  a  right  originating  before 
or  after  the  attadmient  made  by  the  de- 
cree-holder. Bibi  Sahib  Jekan  v.  Sfud 
SXah    AwdooUah,   £L    W.  R,,  V.  Mu. 

28. 

The  title  of  the  objector  as  compared 
with  that  of  the  debtor  in  possession  is 
not  a  point  for  adjudication.  Khclah  C, 
eiwseY,  B.  a  Mukarji,  t*.  XIK  lU. 

The  effect  of  the  last  sentence  of  this 
section  is  to  exclude  a  party  to  an  inves- 
tigation under  that  section  &om  any  other 
remedy  than  that  expressly  provided  for 
him  by  this  section.    Mad,  M,   C,,IIL 

220. 

Where  plainliffSi  the  junior  members  of  a 
family,  sued  for  a  declaration  that  a 
decree  obtained  against  their  ejaman  was 
not  binding  on  the  family,  they  having 
previouBly  ansnccessfuUy  resisted  an  at- 
tachment under  sec.  331 :  Held^  that 
this  section  was  not  applicable  to  the 
suit,  if.  H.  C,  IV.  363. 

In  a  suit  to  set  aside  a  summary  award  un- 
der this  section,  facts  must  be  found  on  tiie 
evidence  taken  in  the  case,  and  not  on 
any  taken  in  the  Sammary  cause.  Lekh' 
raj  Roy.T,  MfOty  Madhab  Sen,  S.  W.  R.^ 
XIV.  95. 

In  order  to  estabUflh  a  right  of  pre-emption 
on  the  part  of  a  sharer,  it  is  not  necessary 
that  the  property  sold  should  be  actually 
separated  or  defined.  QtMnd  Chtmder 
€HHfpto  T.  Bai  Xiskore  Sen,  ib.  365. 

Where,  notwithstanding  that  a  claim  under 
fee.  278  was  rejected,  the  chdmant,  who 
was  in  possession,  continued  in  possession 
until  &e  execution  proceedings  were 
struck  off  for  default  and  subsequently 
revived,  and  her  property  was  sold  un- 
der a  second  attacnment :  Held  th^  the 
claimant  was  not  bound  to  sue  within 
one  year  of  the  order  rejecting  her  claim, 
which  in  reality  was  no  decision.  Luckee 
Prem  Debia  v.  KhyrMah  Kaaee,  ih. 
867. 

Where  the  success  of  a  party  in  snmmaiy 
proceedings  under  this  sec.  is  grounded 
on  his  being  in  possession,  that  is  a  suffi- 
cient cause  of  action.  Shwaiboo  Chu/n- 
der  Stumoha/r  v.  Bv9riek\CkMnder  Ckuny, 
ift.  XF.  346.  ^   ^ 

Two  several  judgment-creditors  attached 
certain  proper<^,  which  was    released 


upon  the  claim  of  a  third  partv.  One 
of  them  sued  the  successful  claimant^ 
and  obtained  a  decree  declaring 
the  property  *  in  dispute  to  belong 
to  the  judgment-debtor,  and  thereupon 
caused  the  property  to  be  sold*  and  be- 
came the  purchaser  thereof.  Thereupon 
an  assignee  of  the  other  judgment-credi- 
tor su^him,  alleging  an  earlier  lien,  and 
coaying  a  sale  in  satisfaction  thereof. 
The  defence  set  up  was,  that*  as  the  plun- 
tiS  did  not  come  into  Court  to  set  aside 
theorder  under  sea  278  vnthin  a  year 
from  the  date  thereof ,  he  was  barred  srom 
bringing  the  present  suit. 
.Stf^e^  that  the  omission  to  bring  a  separate 
suit  for  that  purpose  did  not  bar  him 
from  obtaining  a  declaration  of  his  prior 
lien.  (Miitamoni  Sein  v.  /www  Chan' 
dra,  B.  L.  R.,  HI  122. 

(e)  TVliere  during  auction  saleofumnoTe- 
able  property,  a  iud^ent-creditor  re- 
quested uiatthe  sale  might  be  stayed  as 
he  bad  purchased  t^e  property  from  the 
judgment-debtor  inpartsatisfacti<m  of  de- 
cree :  Held,  thatit  was  discretionary  with 
Idle  Court  to  allow  the  sale  to  proceed. 

(f)  From  the  wording  of  sees.  280—282  the 
Court  functions  appear  to  be  limited  to 
the  question  of  possession,  and  they 
need  not  enter  upon  that  of  title.  Should, 
then,  an  unsuooeflsful  claimant  not  sue 
within  the  year  to  establish  the  right  he 
didms  in  the  property  attached,  is  he  after- 
wards thereby  estopi^dd  from  asserting  his 
right  as  against  all  persons  who  were  nor- 
ties  to  the  proceeding  which  resulted  in 
the  order,  or  who  claim  under  them  in 
virtue  of  a  sale  made  in  consequence  of  the 
attachment  ?  A  case  which  bears  some- 
what upon  thk  question,  and  would  seem 
to  answer  it  in  the .  negative,  is  that  of 
CkkitamoniSeiny  Unmr  Chandra,  £.  L. 
R.  III.  122.  A.  and  B.,  two  judgment-credi- 
tors, attached  certain  property  which  was 
released  upon  a  claim  preferred  under  sec. 
278  by  athird  party,  C.  After  this  A.  sued 
C,  and,  obtaimng  a  decree  which  declared 
the  property  to  be  that  of  the  judgment- 
debtor,  caused  it  tobesold,  and  became  the 
purchaser.  Thereupon  an  assignee  of  B. 
sued  A,,  alleging  an  earlier  Uen,  and  pray- 
ing a  sale  In  satisfaction  thereof  ;  A.  took 
up  the  plea  already  noticed,  w.,thafc  B, 
had  not  come  into  Court  withm  a  year 
of  the  order  under*  sec  27.  (see  Limi- 
tation  Act,  1877.).  The  Court  overrul- 
ed  the  plea,  and  held  that  the  onus- 
don  to  bring  a  separate  suit  did  not  bar 
him  from  obtaining  a  dedaraUoa  <rfhMi 
prior  lien.  _  ,^  a  r* 

In^^the  CBEB  of  M^hmra  Mm  r.^ 

Jufltbe  Mitter  held  that  tiie  words  to  estab- 
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lish  his  right  went  rather  to  show  that  the 
question  to  be  tried  was  that  of  right  of 
titlO)  and  not  merely  the  question  of 
possession.  He  farther  held  that  in  suits 
brought  under  this  section  if  eyery  case 
for  the  establishment  of  title  and  confir- 
mation of  possession  were  to  be  as  a  matter 
of  course  dismissed,  upon  the  ground  that 
the  plaintiff  was  not  in  possession  on  the 
date  of  the  suit,  and  without  any  inquiry 
as  to  the  title  set  up  by  him,  irreparable 
mischief  might  be  done.  It  may  be  said 
that  the  plain  ti£P,  if  he  fail  to  prove  the 
possession  in  whioh  he  seeks  to  be  con- 
firmed, he  is  himself  to  blame  for  having 
put  forward  a  title  which  he  cannot 
substantiate,  and  cannot  reasonably  com- 
plain if  his  suit  is  dismissed.  But  CSvil 
Courts  in  this  country,  which  "  by  their 
Teiy  constitution  are  Courts  of  equity  and 
good  conscience/*  ought  not  to  deprive 
parties  <^  their  just  rights  merely  by  way 
of  penalty,  see  JZa9iii9tfmtf  Moyee  v.  SiU- 
tiik  Chandra  Roy ^  Moore's  L  A,,X,  123, 

An  unsuccessful  claunant,  hi  suing  under  this 
section,  must  sue  subetanUaHy  for  the 
same  right  which  he  had  claimed  when  he 
brought  his  claim  under  sec.  278.  Colvin, 
CowieS  Co.  Y:SUa$,  B,  L,  R.,  It  216. 

It  is  for  the  claimant,  when  he  comes  into 
Court  under  this  section,  to  prove  his  tiUe 
as  in  any  other  case.  Thus,  when  in  case 
iAMdhAma  Ckand/ra  Kwtdu  v.  MatUvi 
Jlfur-md-din,  B.L.  R,,  III,  70,  the  un- 
successful claimant  was  met  by  a  plea 
ihat  the  sale  under  which  he  brought  this 
daim  was  a  benami  one  to  defraud  credi- 
tors, it  was  held  that  the  burden  of 
proof  lay  upon  him  to  show  his  purchase 
was  a  good  one. 

8uits  tinder  this  section  must  be  valued  Hke 
any  other  suit  to  try  title  and  establish 
n^t.  Mufti  Julaluddii^  Muhammad  v, 
SiohortiUah,  B,  L,  B.,  XV.  1. 

There  is  no  doubt  that  a  plaint  setting 
forth  a  prayer  under  this  section  can- 
not be  entertained  by  Small  Cause  Courts, 
see  Mootdem  Oatee  v.  DinoobufMoo, 
S-  W,  R.  XIL  99.  Aocordhigtothat  rul- 
ing it  matters  not  that  the  prayer  of  the 
pliant  go  further  and  ask  ^t  the  value 
of  the  property  be  given ;  see  also  Ram 
DhamBuMaiv.Xefat  Bmmu.,ib.  X,  141. 
On  the  other  hand,  the  Madias  HijE^  Court, 
in  Kundcmi  Naimo  Baehi  Nadm  v.  R, 
laohmi  Pom,  M.  H,  C.  A,,  Till, 
^,  that  a  snit  may  be  brought  to  reco- 
ver moveable  property  (sheep)  or  its 
Taliie  whenithas  been  attached  in  satis- 
faction of  a  decree  against  a  third  party, 
and  has  been  purchased  at  a  Court  Sale. 

Should  a  Small  Cause  Court  wrongly  ezer- 
dae  jurisdietion  in  any  case,  the  result  of 
•och  error  will  not  bar  a  suit  to  avoid  sale, 
Lola  Chmdo  Lai  y.HaJfibuhimt,  B,  Z. 


i^.,  F7J.  285,  a  case  in  which  a  S.  C.  C. 
granted  a  decree  on  a  bond  in  which 
immoveable  property  was  hypothecated. 

(g)  The  order  for  the  release  of  property 
is  made  with  reference  only  to  the  parti- 
eular  claimant  who  has  obtained  the  order ; 
it  is  not  to  be  regarded  as  a  gensitd 
decision  (of  which  all  the  world  can 
have  the  benefit)  that  the  property  does 
not  belong  t4)  the  judgment-debtor.  Muttt. 
ImamBa/ndee  Begwn  v.  Uirza  Muhanu 
mad  IhU  Khan  and  others,  8,  W,  B^ 
VII.  27. 

In  computing  the  time  for  bringing  a  suit  to 
set  aside  an  order  made  undierseo.  276  of 
the  Code  of  Civil  Procedure,  the  date  upon 
which  the  order  is  signed,  and  not  the 
dat«  upon  which  it  is  verbally  made,  should 
be  considered.  Bapuhin  Ish/oa/r  v.  LalUhU' 
man  Bqji,  Bom,  H,  O.  J2.,  X  19. 

(h)  Payments  made  under  protest  to  protect 
rights  and  interests  in  land  put  up  to 
sale  are  not  voluntary,  and  a  suit  to  cause 
their  refund  will  be.  Ihtim  Khatun  v. 
Muhammad  Jan  Chaudhri,  B,  L:  B,,  L 
P.  C.  21.  Kali  Bamzan  Ali  v.  Mahan^a 
Suraj  Bhan,  ib,  VIL  403. 

A  mortgagee  claimed  to  remove  an  at- 
tachment placed  by  a  judgment-cre- 
ditor of  the  mortgagor,  on  the  ground 
that  the  entire  ownership  of  the  pro- 
perty had  passed  to  him  at  the 
date  of  attachment;  he  had  never  had 
possession  of  the  property,  and  by  the 
stipulations  of  the  deed  the  mortgagor 
had  a  power  of  sale  after  the  expiration 
of  the  time  fixed  for  the  payment  of  the 
debt,  and  it  was  only  on  tiie  failure  to 
exercise  this  power  that  the  proprietory 
title  would  pass  to  the  mortgagee. 

Held  tik&t,  under  a  condition  of  this  charao 
ter,  a  reasonable  time  must  be  allowed 
for  the  exercise  of  the  power  of  sale, 
and  that  the  fact  that  no  sale  h  ad  taken 
plaoe  within  an  interval  of  23  days  from 
tile  date  fixed  for  payment  could  not 
equitably  be  held  to  divest  the  mortga- 
gor of  the  equity  of  redemption  ;  tluit^ 
consequently,  at  the  time  of  attachment 
the  defendant  was  only  a  mortgagee, 
andtiie  suit  to  remove  the  attachment 
could  not  be  maintained*  Xoer  Man-- 
dher  Mohc^ama  Ambehsvr  v.  Na/roMwri 
Basputre,  Bom,  Bop,,  I.  167, 

Snit  for  redemption  ofan  atti  by  an  alleged 
purchaser  of  the  same,  and  for  recovexy 
of  land  on  which  he  had  purchased  a 
kanamu  The  defence  was,  that  the  pur- 
chase was  made  by  the  father  of  the 
first  defendant^  and  that  the  plaintiff  waa 
constructively  a  mere  trustee.  The  Mun- 
si£F  decreed  for  the  plaintifiE,  and  the 
Principal  Sadar  Amin  reversed  his  de- 
cree, because  the  suit  was  not  brought 
witfatn  a  year  of  release  <rf  the  proper- 
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281.  (246.)  If  the  Court  is  satisfied  that  the  property 

was,  at  the  time  it  was  attached,  in 
r^rf'SSSrS.S^    poesessionofthejudgment-debtoras 

his  ownpropert^,  and  not  on  account 
of  any  other  person,  orwas  intbepossession  of  someother  per- 
son in  trust  for  him,  or  in  the  occupancy  of  a  tenant  or  other 
person  paying  rent  to  him,  the  Court  snalldisallowthe  claim. 

282.  if  the  Court  is  satisfied  that  the  property  is  sub- 
Contmuaooe   of  attach-    j^ct  to  a  mortgage  or  lien  in  favour 

ment  subjeot  to  claim  of    of  some  person  not  in  possession, 
incumbrancer.  and  thinksfitto  Continue  the  attach- 

•  ment,  it  may  do  so,  subject  to  such  mortgage  or  lien. 

M,  283.     (246,  247.)  The  party  against  whom  an  order 
^,.  ^     under  sections  280,  281,  or  282,  is 

TiA^lSti^SS^J^    R'*^^'  may  institute  a  suit  to  estab- 
'       lish  theright  which  hejclaims  to  the 
property  in  dispute,jbut  subject  to  the  result  of  such  suit,  if 
*  S«e  p.  18Z,     any,  the  order  shall  be  conclusive.*  (A) 

HI.  284     (242.)  Any  Court  may  order  that  any  property 
Power  to  onler  property    whichhasbeen  attached, orsuch  por- 
attached  to  be  sold,   and    tion  thereof  as  may  seem  necessary 
proceeds  be  paid  to  person    tosatisfy  the  decree,  shall  be  sold,  and 
entitled.  ^y^^^  ^y^^  proceeds  of  such  Sale,  or  a 

sufficient  portion  thereof,  shall  be  paid  to  the  party  entitled 
under  the  decree  to  receive  the  same. 

M,  285.     Where  property  not  in  the  custody  of  any 

Court  has  been  attached  in  execu- 

Property  attached  in  exe-    ^j^j^  q(  decrees  of  more  Conrts  than 

^toonof  decrees  of  seyeral     ^^^^  ^^  ^^^^  ^^j^j^  ^j^j  ^^j^^ 

or  realize  such  property  and  shall  determine  any  claim'f 
thereto  and  any  objection  to  the  attachment  thereof  shall 
be  the  Court  of  highest  grade,  or  where  there  is  no  differ- 
rence  in  grade  between  such  Courts,  the  Court  under  whoso 
$See  p.  187.      decree  the  property  was  first  attached.J  (t) 


tS278. 


G — Of  Sale  and  Delivery  of  Property, 
{a) — General  Rules, 

M,  286.    (248)  Sales  in  execution  of  decrees  shall  be 
Sali  by  whom  conducted    conducted  by}  (/)  an  officer  of  the 
and  how  made.  Court  or  by  any  other  person  whom 

the  Court  may  appoint,  and,  except  as  provided  in  section 
296,  shall  be  made  by  public  auction  in  manner  herein- 
after mentioned.}  (*)  .       ,      •. .  i.       i  •« 
ML  287.    (249.)  When  any  property  is  ordered  to  be  sold 
by  pubhc  auction  in  execution  of  a 
Proclamation  of  sales  by    decree,  the  Court  shall  cause  a  pro- 
publicaucuon,                    damation  of  intended  sale   to  be 
fSee  n.  (h)  45.    made  in  the  language§  of  such  Court.    Such  proclamation 

{Continued  on  page  188.) 
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ty  from  attachment  under  a  claim  of  the 
defendant,  which  attachment  was  made  in 
•xeoutionof  twodecreea  for  money  against 
the  present  plaintiff.  It  appeared  that  in 
the  proceedings  for  releasing  the  pro- 
perty from  attachment,  no  notice  was 
\83ued  to  the  judgment-debtor  (preaen* 
plain  tiffj.  Held  that  the  decision  of  the 
ranciptd  Sadar  Amin  was  wrong.  In 
the  present  case  the  claimants  in  posses- 
sion were  not  so  acoording  to  any  of  the 
modes  of  direction  which  sec.  2b0  enu- 
merates as  authorizing  the  continuance 
of  the  possession  and  the  dismissal  of 
the  chum.  The  possession  was  in  the 
claimants,  and  there  was  nothing  in  the 
rights  of  the  judgment-debtor  which 
could  make  such  possession  his  pos- 
session. This  being  so,  even  assuming 
that  he  was  a  i>arty  to  the  order  made, 
such  order  could  not  be  said  to  be 
aciunst  him ;  because  his  claim  was  one 
iniich  could  not  have  been  determined 
by  any  order  made    under    sec,  280. 


The  order  so  made  was  perfectly  consis- 
tentwithhispresentcontention.  Cheriya- 
rakel  v.  Vwyaka  Parambath  Jf.  H-  C, 
B^  VI.  416. 

Sec.  284  does  not  enable  a  Court  to  dispose 
of  questions  relating  to  claims  to  money 
attached :  see  sec.  ^8  n.  {d) 

A  regular  suit  to  set  aside  a  summary  or- 
der only  lies  where  the  power  to  bring 
it  is  expressly  conferred.  Sudaburt  P. 
8ahoo  V.  Lutf  All  Khan;  Musxt,  Phoolbas 
Koer  V.  LeUl  Singh,  Bikramajee  LaU 
V.  Mmst  P.  Koer;  Bam  Dhyan  Koowmar 
V.  Muut,  PJwolbas  Koer,  S.  W,  B.,  XIV. 
pp,  339,  340.  , 

A  Court  ought  not  to  order  property  be- 
longing toajudgment  debtor  to  beattached 
in  respect  of  a  decree-holder  who  never 
applied  to  the  Court  to  have  his  claim 
included  among  those  for  the  repayment 
of  which  the  judgment-debtor's  property 
was  attached.  Alshen  Komar  Chaudhri 
v.  Mir  AuzzuffAli  S.  W.  R.,  V.  JTu,  2i. 


Wseellaneotu  rrUingt  on  the  subject  of  attaehment, 

(t)  When  once  legally  made,  an  attachment  is  revived  upon  the  reversal  of  the  sale 
in  execution.     Chinnu  Singh  v.  Baboo  Mudhun  Mohan  Siug\  S,  W.  B,  1864,  26. 

An  attachment  cannot  subsist  when  the  suit  has  been  struck  off  for  neglect  to  pay 
in  the  tulubana  for  the  service  of  the  necessary  sale  processes.  Purbhoo  Boss  v.  Goma 
Bht^un  Singh,  S,  W,  B.,  V,  Mis.,  4. 

If  the  execution  case  be  struck  of  the  file,  then  the  judgment-debtor  is  remitted  to 
his  former  position  of  a  simple  judgment-creditor ;  he  must  begin  do  novo  and  attach 
again  before  a  sale  at  his  instance  can  ^e  place.  Baboo  Luchmiput  v,  Babu  Lekraj 
Boy,  i*,  VIIL  415. 

If  property  is  once  attached,  the  attachment  will  subsist,  if  not  expressly 
aHand<mea  by  the  party  at  whose  suit  it  was  issued,  until  an  order  is  issued  for  its 
withdrawal,  even  although  no  further  steps  are  taken  on  the  attachment  within  a  res- 
sonable  period. 

A  mere  striking  the  execution  case  off  the  file  by  the  Court  of  its  own  motion, 
without  notice  to,  or  consent  of  parties,  will  not  invalidate  an  attachment.  Jhatu  Sahu  v. 
Baboo  Bama  Charan  LaU  III.  B,  L.  B.,  App.  68. 

If,  however,  the  second  attachment  is  taken  out  merely  because  the  Court  insisted 
on  the  judgment-debtor's  bemnning  d^novo,  then  the  first  attachment  remains  in  force 
notwithstanding  the  issue  of  tiie  second. 

The  striking  off  of  a  case  from  tiie  file  while  pending  in  execution  does  not  release  a 
property  from  attachment.  Sheikh  Oulam  YabeyaY,  Musst.  Sama  Sundri  Kuari, 
B.  L.  A,  in .  App,  134,  S.  C.  S.  W.  B.,  XII.  142. 

Miscdhmeous  BtUings  on  Execution. 


When  a  proper  application  for  process  has 
been  made,  and  a  proper  order  granted, 
the  officer  of  the  Court  cannot  be  consi- 
dered to  be  the  agent  of  the  person  for 
whose  benefit  the  process  of  the  Court  has 
issued,  nor  is  such  person  responsible  for 
the  mistake  or  misconduct  of  the  ofilcer, 
unless  he  or  his  servant  have  personally 
interfered  and  directed  the  action  of  the 
officer.  Doolar  Chand  SahM  v.  Bam  Sahay 
Bhuggut,  3.  W.  R.,  XXIV.  5. 

Although  a  Judge  should,  when  necessary, 
direct  notices  to  be  served  on  judgment- 


debtors,  he  cannot  proceed  in  execution 
on  a  mere  application  to  issue  such 
notices  over  the  parties  who  are  bound  to 
apply  under  section.  235  of  Act  X  of 
1877.  Puma  Chandra  Mooherjee  v. 
>arada  Charan  Roy,  B,  L.  B,,  III, 
App.,  21  ;  S.  a,  S.  \V.  R.,  XI.  241. 
Where  a  decree-holder  has  applied  for  ex- 
ecution and  has  proceeded  up  to  a  certain 
point  in  the  execution,  and  then  the 
execution  proceedings  are  set  aside  m 
^otoi  the  property  cannot  still  be  consi- 
dered as  under  attachment  for  the  bene- 
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fit  of  the  decree-bolde.  Kadtm  ffouein 
Khan  and  otken  r.  KaUe  Panhad  Singh 
and  others,  ib.   VIII.  49. 

In  a  case  in  which  the  officers  of  a  Munsifl's 
Court  were  unable  to  give  a  decree-hol- 
der possession  of  a  house,  because  the 
jud^ent-debtor  had  bolted  and  locked 
the  doors,  the  Munsiffis  bound  to  re- 
Bioye  the  locks  and  to  place  the  decree- 
bolder  in  possession.  Chinesh  Ckunder 
ShahY,  Bam  Dhinee  Basset  ih,  XVII 
g83. 

When  a  Court  disallows  a  claim  to  attached 
property  by  reason  of  the  claimant  not 
having  gijren  evidence,  or  not  having 
been  pr^nt  when  it  was  his  duty  to 
appear  and  give  evidence,  the  order 
inade  is  one  nuder  280.  Tripoora  Soon- 
daree  Dehia  v.  Ijjutoonnissa  Khatoon 
a.  1876  XXIV  Y,  44. 

The  order  dismissing  on  default  an  inter- 
vener's application  is  of  equal  force  with 
a  finding  on  the  merits  after  investigHtion 
Loll  Gimdur  Lai  v.  Hubheeonissa  ih, 
XV,    311. 


In  such  case  the  Court's  order  declaring 
that  the  applicant  has  no  right  to  remain 
in  possession  is  judicious  and  proper. 
Banee  Madhiib  Roy  ib.    XXIII,  431. 

All  sums  exceeding  Rs.  100  on  account 
of  one  decree  shall  be  paid  direct  into  the 
treasury. 

All  sums  not  exceeding  Rs.  100  on  ac- 
count of  one  decree  may  be  retained  by 
the  nazir  for  a  period  not  exceeding  seven 
days,  at  the  expiration  of  which  time 
they  shall  be  paid  into  the  treasury,  pro- 
vided that  the  aggregate  of  such  sums 
retained  by  the  nazir  shall  not  exceed  R& 
600,  anything  in  excess  of  Bs.  600  being 
paid  into  the  treasury. 

All  sums  received  and  retained  by  the 
nasir  shall  be  shown  in  Register  A.  and 
C.  All  sums  paid  into  the  treasury  shall 
be  brought  on  the  Judicial  Deptsit  Regis- 
ter. 

These  rules  apply,  mwtatis  mutandis  to 
TahsU  and  Small  Cause  Courts.  Fa«^. 
B.  aiILS212qfW5. 


G. — Of  Sale  and  Delivery  of  Property, 
(a) — General  Rules, 

Sales  88  a  role  are  to  be  by  public  auction,  held  by  officer  or  person  appointed 
by  the  Court.  Prior  to  sale  a  proclamation  by  beat  of  drum  on  the  spot,  and  by 
copy  affixed  at  the  Court-house,  and,  when  considered  necessary,  by  proclamation 
in  the  Local  (Gazette  and  newf^jper,  and  in  case  of  revenue-paying  properfcy,  by  a  copy 
put  up  in  the  Collector's  office,  is  essentiall^jr  necessary-  it  must  oe  m  the  luiguage  of 
the  Court,  and  state  time  and  place  of  sale  ;  it  shall  also  specify,  as  accurately  as  pos- 
sible, the  property,  revenue  assessed  upon  it,  encumbrances,  the  amount  due,  and  every 
thing  material  by  which  purchaser  can  judffe  of  its  nature  and  value.  To  ascertain  the 
above  matters  any  person  can  be  summone<^  examined,  and  required  to  produce  docu- 
ments in  his  power  or  possession.  No  public  officer  will  be  answerable  for  errors,  unless 
made  dishonestly. 

No  sale  can  take  place  without  written  consent  of  judffment-debtor  until  thirty 
da3rs  in  case  of  immoveable  property,  and  fifteen  days  m  the  case  of  moveable,  have 
elapsed  fr(»n  the  fixing  of  the  notification  in  the  Court-house.  Sales  ma^  be  adjouiaed 
by  selling  officer  for  reason  to  be  recorded,  provided  that,  if  saJe  be  within  Court  pre- 
cincts, leave  of  Court  be  obtained.  They  must  be  stopped  on  tender  of  debt  and  costs  be- 
forelot  be  knocked  down,  or  on  proof  of  their  payment  into  Court  that  ordered  the  sale. 

Officers  in  any  way  connected  with  sales  must  not  bid  for  or  acquire  any  interest  in 
property  sold.  Defaulting  purchasers  are  answerable  for  loss  and  all  expenses  attending 
re-sale,  and  such  loss  &c,  at  judgment-debtor's  or  creditor's  instance  can  be  recovered  in 
the  same  way  as  a  decree  for  money.  Without  Court's  permission,  decree-holder  must 
not  bid  for  or  purchase  the  property,  but,  when  permitted,  his  purchase-money  may  be 
set  off  against  the  amount  due  under  the  decree.  Sale  proceeds  will  under  this  Code  be 
divided  rateably  among  all  decree-holders,  who,  prior  to  realisation,  have  applied  to  the 
Court  for  execution  of  unsatisfied  decrees  for  money  against  judgment-debtor.  Where 
the  prc^)erty  is  sold  subject  to  any  incumbrance,  the  incumbrancer  is  not  entitled  to 
■hare  in  any  surplus,  unless  he  agree  to  sell  the  property  free  from  the  encumbrance,  when 
the  Court  can  give  him  the  same  right  against  the  surplus  as  he  had  against  the  pro- 
perty sold.  Persons  entitled  to  asseto  can  compel  persons  not  entitled  to  them  to 
refund  assets  wrongly  paid  to  them.  Costs  of  realisation  must  be  deducted  prior  to 
distribution,  and  it  must  be  understood  that  Government  rights  are  in  no  way  affected 
by  the  above  rules  for  distribution. 

Calcutta  Rides  for  Sale, 
Every  District  Judge  shall  appoint  a  certain  fixed  day  in  each  month  on  which,  at 
hoar  to  ba  named,  all  sales  of  immoveable  property  in  exeoation  of  decrees  in  his  own 
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Court,  «Eid  in  the  inferior  ConrtB  at  the  Sadar  Station,  shall  be  held.  Ko  sale  of  immove* 
able  property  ahall  take  place  except  on  snch  fixed  date,  or  on  the  next  open  day  (to 
which  any  sale  not  completed  on  the  said  fixed  date  may  be  adjourned),  ^e  notifica- 
tion of  sale  prescribed  by  sec  287,  Code  of  Civil  Procedure,  shall  be  worded  in  accord* 
ance  therewith,  and  the  District  Judge  shall  cause  to  be  published  in  all  Courts  at  the 
Sadar  Station,  and  at  the  Collector's  o£ice,  not  less  than  14  days  before  the  date  of  sale, 
a  list  of  such  property  to  be  sold. 

2.  The  sale  snail  commence  at  the  hour  appointed,  and  in  some  suitable  part  of  the 
Court-house,  and  the  lots  shall  be  sold  strictly  according  to  such  list  by  the  Kazir  of  the 
District  Cpurt.  The  sales  are  to  be  conducted  in  a  business-like  way,  without  undu« 
haste,  but  not  to  be  unduly  protracted. 

3.  The  Judge  shall  also  fix,  on  the  report  of  the  Mnnsif  s  who  are  not  stationed  at 
head-q^uarters,  a  certain  day  or  days  for  the  sale  of  immoveable  property,  under  similar 
conditions,  at  the  Court  of  each'Munsif,  and  the  sales  shall  take  place  in  each  Court 
as  above  directed  mutatis  mtttandis. 

It  is  hereby  provided  that,  aS  regards  nnder-tenures  and  property  of  little  extent 
and  value,  the  judgment-debtor  slutU  have  the  op  tion  of  requiring  that  property  of 
that  description  should  be  put  up  for  sale  on  the  spot. — C*  O,  1875,  No,  17.  Ikce/noer, 

nth.)  u.  a  0.  o.  jj.  c.  fe. 

Madras  Mules, 

Upon  application  for  an  ordw  of  sale  in  execution  of  a  decree,  an  order  and  prodamft 
tion  snould  oe  issued  without  delay,  if  a  reasonable  time  has  elapsed  since  the  attach- 
ment of  the  property,  provided  that  no  adverse  claim  or  objection  has  been  made,  or  if 
made,  that  it  has  been  rejected. 

TVlienaday  has  been  once  fixed  for  the  sale,  and  the  proclamation  hasissued,  itmust  not 
be  depajrted  from  except  under  very  special  circumstances,  which  must  invariably  be  re- 
corded. In  case  of  a  postponement  being  unavoidable,  the  earliest  possible  notice  must 
be  published,  in  the  same  way  and  at  the  same  places  as  the  original  proclamationy  and 
a  new  day  for  the  sale  mast  be  fixed  and  notified  with  the  least  practicable  delay.  la 
•11  cases,  without  exception,  the  sale  of  any  lot  once  begun  must  be  concluded  on  tho 
eame  day. 

The  confirmation  of  every  sale  should  be  entered  as  of  course  after  thirty  days,  nnless 
some  application  to  set  aside  the  sale  be  still  pending,  in  which  case  the  sale  should  bo 
confirmed  immediately  after  the  objection  be  oisallowed.  (8th  January  1869-) 

Ko  commission  is  allowed  upon  property  sold  by  order  of  Court,  (29th  February 
1836.) 

Mone^  realized  by  the  sale  of  property  is  not  to  remain  in  the  Nasdr'a  custody,  bat 
lobe  remitted  to  the  Revenue  Treasury,  if  for  any  reason  it  cannot  be  at  once  paid  down 
to  the  pturty  entitled  thereto.  (8th  February  1845).    Mad.  C.  0.,  65. 

Con,  Prov,  and  Oudh  Rules,, 

Except  when  it  may  appear  clearly  conducive  to  the  realization  of  the  best  ob- 
tiunable  prices  that  property  should  be  sold  elsewhere  than  at  the  Court-house,  the  pub- 
lic auction  of  proper^  ordered  to  be  sold  in  that  manner  by  the  Court's  own  agency 
shall  be  held  at  me  Court-house  wec^kly,  on  a  fixed  day,  commencing  at  a  fixed  time 
during  the  Court's  sitting  hours.  When  the  fixed  day  happens  in  any  week  to  be  a 
holiday,  then  on  the  next  Court  daj. 

.^iter  the  sales  of  property   m  execution  of  decrees  are  concluded,  the  Court 

should  check  the  aaction  fees  charged  for  feeding  and  herding  live  stock  and  the  likcL 

due  endeavour  being  make  to  keep  charges  properly  low.  Cen,  Pro,  C,  0,1,  191,  a/nd 

Oudh,  /.,  130. 

This  Oommission  on  sale  to  he  restricted  to  the  following  seals :  0.  P.  B.  0. 1.  239 

Class  of  Property  sold.  1  Commission  charges  allowable  (on  absolute  sales  only. ) 

Negotiable  securities,  shares     Current  brokerage,  i?Zi«  any  further  actual  proper 
&c.,  I  expenses. 

IL  Imnoveable  property,        ...  I  Ee. -1-9-0  per  cent  on  sale  proceeds,  with  a  man'Tniitn 

limit  of  Bs.  32  on  account  of  each  sale  sepa- 
rately ordered  by  the  Court,  or,  in  case  tno 
actual    expenses  properly  incurred  exceed 
I  Rs.  32,  expenses  audited  bv  the  Courk 

m  Moveable  property  debts,  ...  |  Be.  3-2-0  per  cent,  on  whole  proceeds,  without  limit. 
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Rules  to   be 
High  Court. 


shall  state  the  time  and  place  of  sale ;  and  sball  specify  as 
fairly  and  accurately  as  possible — 

(a)  the  property  to  be  sold;  (/) 

(b)  the  revenue*  (m)  assessed  upon  the  estate  or  part  of  the 

estate,  when  the  property  to  be  sold  is  an  interest 
in  an  estate  or  a  part  of  an  estate  paying  revenue 
to  Government ; 

(c)  any  incumbrance"f-(n)  to  which  the  property  is  liable; 

(d)  the  amount  for  the  recovery  of  which  the  sale  is 

ordered;  and 

(e)  every  other  thing  which  the  Court  considers  material 

for  the  purchaser  to  know  in  order  to  judge  of  the 

nature  and  value  of  the  property. 

For  the  purpose  of  ascertaining  the  matters  so  to  be 

specified,  the  Court  may  summon^  any  person  whom  it 

thinks  necessary,  and  examine  him  in  respect  to  any  such 

matters,  and  require  him  to§  produce  any  document  in  his 

possession  or  power  relating  thereto. 

The  High  Court  shall,  as  soon  as  may  be  after  this  Code 

comes  into  force,  make  rules  for  the 

made  by    guidance  of  the  Courts  in  exercise 

of  their  duties  under  this  section. 

The  High  Court  may  from  time  to  time  alter  any  rules  so 

made.     All  such  rules  shall  be   published   in   the   local 

official  Gazette,  and  shall  thereupon  have  the  force  of  law. 

As  regards  his  own  Court  and  the  Court  of  Small  Causes 

at  Rangoon,  the  Recorder  of  Rangoon  shall  be  deemed  to 

be  a  '  High  Court '  within  the  meaning  of  this  paragraph. 

Nothing  in  this  section  shall  apply  to  cases    in  which 

the||  execution  of  the  decree  has  been  transferred  to  the 

Collector. 

fH^  288.     No  Judge  or  other  public  officer  shall  be  answer- 

T  -.      .._  r  T  J       ..      able  for  any  error,  misstatement  or 

IndemDity  of  Judges,  Ac.  .     .       .  ^^  ',         j.*   «  .,«j «« 

•^  omission  m  any  proclamation  und  er 

section  287,  unless  the  same  has  been  committed  or  made 
dishonestly. 

M,  289.     (249.)  The  proclamation  shall  be  made  in  man- 
Mode  of   making  pro-    ner  prescribed  by  section  274,  on  the 
olamation,  gpot  where  the  property  is  attached. 

If  the  Court  so  direct,  such  proclamation  shall  also  be 
published  in  the  local  official  Gazette  and  in  some  local 
newspaper,  and  the  costs  of  such  publication  shall  be  deemed 
to  be  costs  of  the  sale. 

M.  290,     (249.)  Exceptin  the  case  of  property  mentioned 

in  the  proviso  to  section  269,  no  sale 

Time  of  gale.  ^^^^^  ^j^jg  chapter  shall,  without  the 

consent  in  writing  of  the  judgment-debtor,' tal:e  place  until 

after  the  expiration  of  at  least  thirty  days  in  the  case  of 

immoveable  property,  and  of  at  least  fifteen  days  in  the 

{Continued  on  page  192.) 
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(/)  It  should  be  remembered  that  attach- 
ment ceases  when  a  case  is  struck  off 
S.  W.  H,  XX 1, 66.  but  a  fresh  procla- 
mation on  the  spot  need  not  be  made 
when  a  sale  is  postooned  at  the  debtor's 
request.  S.  W,  R.I.  Mis,  3.  The  rulings 
on  this  point,  are  however  conflicting  : — 

The  Calcutta  High  Court,  in  the  case  of 
Skatku  Mookhee  Burmonya  v.  Dwarka- 
nath  BisrvoMiS.  WM.YI  Mu.  M),  and  in 
that  of  Obhay  Chunder  Dutt  t.  ErtUne 
and  Co,  (ib.  Mu,  11";,  held  that 
whenever  a  sale  is  postponed,  there 
ought  to  be  a  fresh  proclamation,  and  the 
North- West  Court  followed  the  same 
view  in  the  case  of  Sanwul  Singh  v. 
Makkan  Panday  (  N,  W.  R,  II.  143;. 
On  the  other  hand,   a  sale  after  post- 

Cement  without  a  fresh  proclamation 
been  held  quite  good  in  several 
cases.    See  further  notes  to  Sec.  311. 

If  one  of  the  judgment-debtors,  either  by 
purchase  or  by  inheritance,  acquire  a  share 
in  a  decree,  any  sale  made  thereafter  is 
invalid.  Degambari  Dehia  v.  Eshan 
Chunder  Srin,  ib:  XV.  872 ;  N,  P.  Pogose 
V.  Fakrooddeen  Muhammad  ib,  XXV, 
343. 

Under  a  sale  in  execution  of  a  decree,  no 
property  can  be  sold  except  that  which 
Delongs  to  the  defendants  in  the  suit. 
Accoraingly,  if  under  a  decree  in  a  suit 
against  A.  alone,  for  a  debt  for  which  B.  is 

I'ointly  liable,  an  estate  be  sold  in  which 
V  is  entitled  to  an  equal  share  with  A., 
the  interest  of  A.  alone  is  acquired  by 
the  purchaser.  Kitsen  Chundar  Qhose 
V.  MMSit,  Ashoorun  and  others.  Marsh,  647 

When  a  tenure  (or  rights  and  interest 
therein)  has  once  been  sold  in  execution 
of  the  decree  of  a  Civil  Court,  the  Col- 
lector's Court  has  no  power  to  put  it  up 
again  as  the  property  of  the  former 
tenant,  (or  in  execution  of  a  decree  for 
former  arrears  of  rent,  Tirtha/umd  Tha- 
kur  V.  PofTcsmon  Jha,  8,  W,  R,  XIII, 
449.;  Samiraddi  Khalifa  v.  Haris 
Chandra,  B,  L,  R,  III.  A,  0,,  49. 

These  sections  contemplate  the  sale  only 
of  actual  (not  of  contingent  or  pos- 
sible)  rights.  Musst,  Koory  Kooer  v, 
Musst  Kwnmel  Kooer.  Wym,  R,  II,  32 
but  where,  after  order  for  sale,  and  prior 
to  its  notification,  the  debtor  acquires  a 
larger  interest  in  the  property  attached, 
the  sale  comprises  the  latter  interest  as 
welL  Been  Dhyal  v.  Hanwnan  Par* 
shad  •.  B,  A,  (N,  W,  P.)  1864 ;?.  665. 

(k^  In  the  absence  of  the  Subordinate  Judge, 
it  is  not  competentto  the  Judge,  because 
he  is  a  superior  officer,  to  perform  the 
duties  required.  JadoonathJUoy  v.  Ram 
Buksh,  S.  W.  R.,  XII  238. 

0)  Upon  a  sale  in  executiono'  a  decreothe 
property  in  the  thing  sold  passes  to  the 


purchaser:  and  there  is  nothing  in  either 
the  Hindu  or  the  EInglish  law  which  de- 
bars a  third  person  from  taking  an  assign 
ment  of  such  property  from  ^e  auction- 
purchaser,  albeit  it  has  not  been  reduced 
intopossession  by  him.  Govind  Ragvnath 
V.  Govinda  Jaaogi  I.  L.  R,  Bom.  I.  600, 
Although     much    larger    powers     have 
been  granted  to  a  Court  for  ascertaining 
what  is  really  being  sold  under  its  de* 
crees,  an  auction  purchaser  at  a  sale  is 
bound  to  satisfy  himself  of  the  value  and 
quality   of  the  thine  sold,  just  as  if  he 
were  purchasing  under  private  contract. 
Jammal  AH  v  Tirlhu  Loil  Bass,  S,  W, 
R.  XIL  41. 
A  purchaser  takes  merely  the  right,   title, 
and  interest  of  the  judgment-debtor,  and 
is  therefore  subject  to  whatever  existing 
interests  in  the  lands  have  been  effectual- 
ly granted  or  created  by  any  former  za- 
mindar.  Bahu  Bhunpat  Singh  v.  Qwnan 
Singh,  M.  I,  A.,  II,  433. 
Where  the  execution  debtor  is  jointly  in- 
terested in  property,  his  ri^ht,  title  and 
interest  in  his  undivided  share  should 
be  put  to  sale.     Mathuradas  Jo^ardhan* 
der  V.  Fatima  Ulha  Begum,  Bom.  H.  C, 
V,  A,  C.  Newton  aad  Parker  v.   Atma^ 
ram  Kalinder  ib.  67. 
On  the  attachment  of  the  judgment-debtor's 
sight,  title,  and  interest  in  a  certain  pro- 
perty, a  plaintiff  preferred  a  claim  under 
conveyances  from  the  judgment-debtor, 
but  it  was  rejected,  and  the  property  sold. 
The  judgment-creditor  purchased  at  the 
auction,  and  sold  it  to  the  defendant, 
who  ousted  the  plaintiff,  who  thereupon 
sued  to  recover    possession    under  his 
conveyances.     Hetd\!tiB.i  the  onus  was 
not  entirely  upon  the  plaintiff  to  prove 
bona  fides  of  the  sale,  but  that  the  evi- 
dcnoe  adduced  by  the  defendant  should 
be  examined  also.     Srimut  Bebi  v.  Mu* 
ddan  Mohun  Singh,  B,  L.   R,,   A.   C, 
//.  326. 
Property  not  attached  and    not    adver< 
tised  for  sale  cannot  be  sold  i  Rem  Onoo* 
groho  Singh  v.  Musst,  M.  Singh  ^  ib,    VT, 
223;  nor  can  property  wholly  dedicated 
to  religious  purposes,  but  where  a  portion 
only   of   its    profits    is   so   dedicated, 
it  may  be  sold  subject    to  the  charge 
with  which  it  is  burdened.  Basoo  Bhvl 
V.   Kishen    Chander    Oir     Qusain,  ib, 
XIII,  200. 
Where  a  decree  directs  the  sale  of  A.'8  pro* 
perty  first,  and  then  of  B.'s,  if  the  decree, 
holder  is  unable  from  opposition  to  sell 
A.*s  property,  and  proceeds  against  B.*s, 
and  cannot  realise  his  ^  decree  therefrom, 
he  has  not  lost  his  right  to  attach  and 
sell  A.*s  property.  Mary  Eliza  St  fphenson 
v.    Unnoda  Bossi,  ib,  VI  Mis.  18.     It 
is  always  difficult  to  ascertain,  in  cases 
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of  joint  property  taid  property  of  Hinda 
widows,  what  is  beinff  sold— £D. 

The  nature  and  extent  <n  a  share  of  a  ipeoi- 
fie  mahal  in  an  estate  most  be  dearly 
determined  and  defined  in  the  Ciyd 
Courts  before  the  pnrohaser  is  entitled 
to  possesion  and  a  partition  of  his  pur- 
chase. NUmoney  Dau  CHandr,  £L  Chand^ 
a.  W.  R,  F.  49. 
Where  the  li^^hts  and  interests  of  a  widow 
in  her  husband^s  estataare  advertised  for 
■ale,  and  the  sale  notification  expressly 
refers  to  a  decree  against  the  husband 
as  that  in  satisfaction  of  which  the  sale 
is  being  made,  the  entire  estate  of  the 
deceased  judgment^lebtor  passes  at  the 
sale.  Muut,  Naziran  t.  Maulvi  Amir* 
vddin,  ib.  XXIV,  8. 

Where  a  widow's  lialnlity  (as in  the  case 
of  arrears  of  maintenance  dnefromher  to 
her  husband's  mother)  is  personal,  her 
property  only  is  liable  to  sale ;  and  the 
purchaser  does  not  obtain  the  absolute 
estate,  but  only  the  widow's  interest  in 
it,  which  continues  only  so  lonff  as  the 
widow  liyes.  On  her  death  the  estate 
will  descend  to  her  husband's  reversion- 
ary heir.  Baijan  Dhoohey  v,  Brii  Bhoo* 
hun  LalAmuH,  ib.  XXIV,  306. 

Sale  of  a  judgment-debtor's  property  at 
the  instance  of  judspnent-creditbr  must 
be  free  of  the  latter's  rights  in  the  pro- 
perty, unless  they  are  reserved,  whether 
the  decree  so  direct  or  not.  DiUi  Chand 
V,  Mwutt,  Umda  Begum^  ib,  263. 

A  sale  against  some  of  tiie  members  of  • 
joint  Hindu  family  of  the  interests  of 
those  persons  in  tiie  family  property, 
does  not  give  the  purchaser  a  right  to 
recover  possession  of  a  definite  quantity 
of  land.  Kalee  Pudo  Bandtji  v.  Chaitan 
Patuiah,  ih.XXILp,2U. 

The  purchaser  of  the  original  proprietor's 
ri^ts  in  a  certain  property  pledged  for 
the  debt  for  which  the  decree  executed 
was  obtained  cannot  be  held  bound  by 
an^  encumbrance  created  by  the  pro- 
prietor subsequent  to  the  pledge.  Bhugih 
bun  Chander  Boss  v.  Ldlla  TKahwr  Par* 
shad,  ib.  1864.  359.  And  the  property 
puroliased  is  not  subject  to  any  uen  m  fa- 
vour of  a  person  claiming  under  a 
bond  and  deposit  of  a  hibbaniSriah  pledg- 
ed as  security  for  a  \<MSL.aycid  Wazir  U.  M 
Chaudhriy.  Musst,  LuokkiBibi,  ib.  7.95. 

{n)  A  holder  of  two  decrees  who  attaches 
andbrings  to  sale  in  execution  of  one,  has 
a  right  to  state,  in  the  notification  of  sale, 
that  he  likewise  claims  the  same  proper- 
^  in  satisfaction  of  his  second  decree. 
Bvlaki  Lai  v.  Xhuruokdhari  SingJLib. 
Xir.9. 

TheN.  W.  P.  High  Court  in  two  FuU 
Bench  Rulings,  A  kks  Ram  v.  If  and  Kishore 
(I.  L.  R.  A.  L  286),  and  Kkub  Chand  v. 


JToZimi  Dm,  %h.  S40,  have  ruled  that  no- 
thing passes  to  the  auction  purchaser  aft 
a  sale  in  execution  of  a  money  decree  but 
tii«  right,  title,  and  interest  of  the  judg- 
ment-debtor at  the  time  of  sale. 

These  become  complicated  when  thev  are  en- 
cumbered with  a  mortgage ;  if  the  mort- 
gage be  a  simple  one,  the  mortgagee  ha^ 
in  the  event  of  default  made  in  i^e  pay- 
ment of  the  debt,  two  causes  of  action  ; 
one  arising  out  of  the  breach  of  the  person- 
al oblij^on,  and  the  other  arising  out  of 
the  contract  of  hypothecation.  He  may 
put  both  these  causes  of  action  in  suit  at 
once,  or  he  may  pursue  the  one  remedy  at 
the  one  time,  and  the  other  at  another, 
(see  however,  sec.  48,  which  would  appear 
to  considerably  limit  this  option. — Ed).  If 
he  sues  on  the  personal  undertaking  pnly, 
he  obtains  what  is  known  as  a  money 
decree.  He  then  acquires  the  right  to 
obtainits  satisfaction  by  levying  the  amount 
from  any  property  of  the  judgment-debtor; 
he  is  not  confined  to  the  estate  luder 
mortgage ;  he  must  proceed  by  attachment 
and  sale,  and  what  he  attaches  and  sells 
(be  it  the  estate  under  mort^^age)  is  the 
right  and  interest  remaining  m  the  judg- 
ment-debtor at  the  time  of  sale.  Mvham^ 
madBuhihY,  Muhammad  ifoftam,  N.'W. 
P.  1S6S.  171. 

As  notwithstanding  the  pledge,  the  mort- 
gagor remains  the  owner  of  l£e  property, 
he  can,  subject  to  charge  created  by  the 
mortfl^age  aUenate  his  property  in  part,  or 
"vHiolly;  if  he  so  encumber  it  prior  to  the 
attachment  in  good  faith,  all  that  the  pur- 
chaser acquires  is  the  right  of  the  judg- 
ment^lebtor,  subject  to  such  second 
encumbrance  and  Uie  estate  of  the  second 
emcumbrancer  cannot  be  destroyed  by  the 
sale.  If  then,for  in8tance,such  encumbrance 
be  a  second  mort^e  of  the  property,  he 
cannot  resist  a  daun  to  foreclose  brought 
l^  the  second  mortgagee.  The  case  in 
question  was  further  complicated  owing 
to  the  existence  in  the  original  mortgage 
deed  of  a  condition  against  alienation.  In 
the  case  Rc^a  Ram  v.  Bani  Madho  (6. 
1872, 81,  it  was  held  that  the  existence  of 
such  condition  would  enable  an  auction 
purchaser  to  resist  claims  brought  by  a 
second  encumbrancer,  but  this  was  over- 
ruled in  the  present  case. 

If  the  original  mortgagee  sues  on  the  contract 
of  hypothecation,  he  can  only  obtain  a  de- 
cree ordering  the  sole  of  the  pledge.  Such 
sale  will  pass  the  ri$;hts  of  the  judgment- 
debtor  existing  at  the  date  of  the  pledge, 
*  and  be  binding  on  all  persons  who  are  par* 
ties  to  the  suit.  In  such  case  it  would  be 
advisable  for  the  creditor  to  make  all  sub- 
sequent encumbrancers  parties  to  the  smt ; 
if  not  made  parties,  they  might  at  any 
time  before  sale  come  in,  redeem,  and  not 
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be  bound  by  the  decree  ;  if  they  do  not  so 
redeem,  end  ft  sale  takes  place,  their  ]ien 
-fdll  be  defeated  milees  they  can  show  fraud 
or  ooUosion  entitling  tiiem  to  defeat  the 
first  encumbrance,  or  to  have  it  postponed 
to  their  own. 

The  Calcutta  High  Court  mSjfud  I^aiir 
ffoatin  y .  PearoothoviUt  Darinee,  Ji,  L.  R^ 
XIV,  i25,  ruled  differenily  ;  and  in  a 
BUbsequent  case,  MunUu-ud-din  Muhau' 
mad  V.  Raj  Kumar  Doss,  t6.  402,  &  W,  R 
XX I  I,  187,  followed  it  up  by  aruUng,  in 
which  the  majoi  ity  of  the  Court  concurred, 
that  where  ft  creditor,  under  bond  by 
which  property  is  mortgaged,  takes  a 
money  decree  and  proceeds  to  attach  and 
tell  the  mortgage  property,  he  thereby 
transfers  to  purchaser  the  benefit  of  his 
own  lien  and  the  right  of  redemption  of 
bis  debtor,  and  if  there  be  no  thiid  perty 
interested,  the  property  becomes  actually 
Tested  in  the  purchaser.  Ramu  NaVtan 
y.  Subaraz  Mndali  Mad,  VII,  229,  says, 
the  purchaser  under  a  money-doecree  ould 
aYaa  himself  of  the  lien  of  the  originftl 
encumbrancer  as  a  shield,  and  so  defeat 
subsequent  encumbrancers. 

An  execution  sale,  properly  notified,  may 
be  adjourned  with  the  consent  of  the  par* 
ties.  6hvind  Chunder  Avoch  y,  JBan/um 
Da*  Mukartyi  S,  W,  XXII.  481. 

(o)  A.  bid  for  property  nut  up  to  sale  in 
execution  of  a  decree  held  b^  B.,  and  the 
lot  was  knocked  down  to  him.  The  next 
day  the  property  was  sold  in  execution 
of  a  decree  held  by  C,  who  had  a  pre- 
▼ions  lien  on  the  estates,  and  A.  conse- 
quently refused  to  pay  the  purchase 
money.  The  property  havinff  been  re-sold 
for  a  sum  less  than  that  bid  by  A.,  he 
was  held  liable  for  the  difference.  8ocrt^ 
Bakfh  Singh  ▼.  ^ee  XUhen  Dau,  ib,, 
VI,   wU,   126. 

The  differenoei  payable  by  the  defaulting 

rshaser,  does  not  carry  interest  tb, 
IX.  600 

Where  a  portion  of  oertaiiL  properly  was 
knocked  down  to  A  for  a  sum  sufficient 
to  satisfythe  decree,  but  A.  made  default 
in  payment  and  the  property  was  again 
pat  up  for  sale  and  the  same  portion 
purchased  by  decree-holder,  at  a  prioe 
less  than  the  amount  bid  for  it  in  the  first 
sale;  the  decree-holder  is  not  debarred 
from  proceeding  to  satisfy  his  decree  by 
sale  of  other  portions  m  the  property 
than  that  originally  sold.  XherodaMagi 
DaH  y.  Golam  Abardari,  B,  L,  i?.,  XllL 
114. 

(p)  For  a  very  long  and  able  ruling  on  this 
section  see  case  of  Veerapah  oheUy,  8.  W. 
R,,  XIV.  406  where  the  principles  upon 
which  a  deere-holder  should  not  be 
allowed  to  bid  in  TCngli^h  and  T^^^iffi? 
law  are  folly  gone  into. 


It  certainly  never  was  intended  that  decree- 
holders  should  be  encouraged,  or  even 
enabled,  to  speculate  in  purchases  of  the 
property  of  oistreesed  men  at  an  under- 
value. In  any  case  in  which  the  pro- 
perty is  brouffht  to  sale,  and  the  prioe 
offerod  is  wholly  inadequate,  the  Judge 
ought  to  hesitate  before  he  idlows  the 
sale  to  proceed. 

Norman,  J.  made  it  an  inflexible  role  not  to 
make  an  order  empowering  the  decree- 
holder  to  bid,  unless  notice  of  the  appli- 
cation for  leave  to  bid  at  the  sale  had  oeen 
given  to  the  debtor  or  his  asent,  except  in 
cases  when  the  debtor  could  not  be  found 
and  had  gone  away,  leaving  no  a^ent  to 
represent  him.  If  such  an  order  is  made 
on  notice,  and  the  sale  idf  airly  conducted^ 
the  debtor  has  the  benefit  of  the  competi- 
tion of  the  decree-holder  as  an  additional 
bidder  at  the  sale,  and  the  price  is  likely 
to  be  enhanced. 

If  the  decree-holder  who  is  bringing  the 
property  to  sale  does  not  himseu  intend 
to  buy,  his  interest  is  the  same  as  that  of 
the  debtor,  namely,  that  the  property 
should  be  sold  at  the  best  price  that  can  be 
got.  But  if  the  decree-holder  is  allowed 
to  buy  as  an  intending  purchaser,  he 
acquires  interests  adverse  to  that  of 
debtor,  adverse  to  that  of  the  only  charac- 
ter in  which  the  decree-holder  is  recog- 
nized by  the  Court,  to  buy  the  property 
at  the  lowest  possible  price,  and  there- 
fore the  debtor  has  a  right  to  be  placed 
in  a  condition  to  know  what  is  going 
on,  and  to  watch  the  conduct  of  the  sale 
officers  of  the  Court  who,  in  lotting  and 
deecribing  the  property,  stating  its  ad- 
vantages and  diutdvanti^es,  act,  and 
cannot  but  act,  under  ^e  instructions  of 
the  decree-holder.  Bandkoo  Roy  y, 
Hanwma/n  Singh,  B.  L.  R,  320. 

In  Veerapah  Chetty  the  final  decision  arriv- 
ed at  was  that  bidding  without  permis- 
sion did  not  ipio  facto  invalidate  the 
sale. 

(2)  A  decree-holder  who  has  acquiesced  in  an 
execution  order  for  sale  of  certain  pro* 
perty,  cannot  credit  a  portion  of  the  pro- 
ceeds in  satisfaction  of  the  decree.  If  he  do 
so  he  is  not  entitled  to  have  his  lien  dedared 
upon  other  property.  lala  Behari  Lai  v. 
Munthi  K.  Parshad  S.  W.  R.  IV.  67. 

(r)Thi8  section  does  not  refer  to  property  not 
sold  in   execution  of  a  decree.   Bithan 
Chandar  Surma  Ohaudhri  v«  M,  M.  Debt 
ih  VIII  601. 

(«)  This  first  proviso  refers  to  a  mortgagee  who 
is  also  an  execution  creditor.  Hirza  Fateh 
All  V.  Gregory  ib.  VI.  Mi*.  13. 

(t)  The  second  proviso  shows  clearly  enough 
that  an  equity  of  redemption  can  be  attach- 
ed and  s  )ld,  Srimati  Siratmati  AH  Dehi  v, 
N.  C.    Go*ain,    B,  L,    R„    V.    380. 
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case  of  moveable  property,  calculated  from  the  date  on  which 
♦  S  289.         the  notification  has  beenafl&xed*  in  the  Court-house  of  the 
Judge  ordering  the  sale. 

M/  29 1.    The  officer  conducting  any  sale  under  this  chap- 
Power  to  adjourn  «de.        *^F  ^^y  i^¥«  discretion  adjourn  the 
sale,  recordmg  his  reasons  for  such 
adjournment :  Provided  that  when  the  sale  is  made  in  or 
within  theprecincts  of  the  Court-house  no  such  adjournment 
shall  be  made  without  the  leave  of  the  Court.    Every  such 
Stoppage  of  sale  on  tender    Sale  shall  be  stopped  if,  before  the 
of  debt  and  coste,  or  on  proof    lot  is  knocked  down,  the  debt  and 
of  payment.  costs   (including  the  costs  of  the 

sale)  are  tendered  to  such  officer,  or  proof  is  given  to  his 
satisfaction  that  the  amount  of  such  debt  and  costs  has 
been  paid  into  the  Court  that  ordered  the  sale. 

M,  292.     No  officer  having  any  duty  to  perform  in  connec- 
Officers  concerned  in  exe-    tion  with  any  sale  under  this  chap- 
cutiun  sales  not  to  bid  for  or    ter  shall  either  directly  or  indirectly 
buy  property  sold.  fcid  foj.^  acquire,  or  attempt  to  ac- 

quire, any  interest  in  any  property  sold  at  such  sale. 
M.  293.     (254)  The  deficiency  of  price  (if  any)    which 
fSee  n  ifti  ^^^7  happen  on  a  re-sale  Uo)  under 

'      J:^:^l^tTJJt    thisCodebyreaaonofthepurcha- 

ser  s  default,  and  all  expenses  atten- 
ding such  resale,  shall  be  certified  to  the  Court  by  the 
officer  holding  the  sale ; 

and  shall^  at  the  instance  of  either  the  judgment-creditor 
or  the  judgment-debtor,  be  recoverable  from  the  defaulter 
under  the  rules  contained  in  this  chapter  for  the  execution 
of  a  decree  for  money. 

im    294.     No  holder  of  a  decree  in  execution  of  which 

Decree-holder  not  to  bid    property  is  sold  shall,  without  the 

for  or  buy  property  without    express  permission  of    the   Court, 

permission.  bidf  (p)  for  or  purchase  the  property. 

When  a  decree-holder  purchases  with  such  permission, 

If  decree-holder  purchase,    ^^^  purchase  money  and  the  amount 

amount  of  decree  may  be    due  ou  the  decree  may,  if  he  desires, 

taken  as  payment.  \^q  set-oflf  against  one  another,  and 

the  Court  executing  the  decree  shall  enter  up  satisfaction 

of  the  decree  in  whole  or  in  part  accordingly. 

Ml,  296.  (270,  271,)    Whenevert(?)  assets  are  realized  by 
Proceeds  of  execution  sale    ^^^  or  otherwise  in  execution  of  a 
to  be  divided  rateably  among    decree,  and  more  persons  than  one 
decree-holders.  have,  prior  to  the  reialization,  applied 

to  the  Court  by  which  such  assets  are  held  for  execution  of 
decrees  for  money  against  the  same  judgment-debtor,  and 
have  not  obtained  satisfaction  thereof,  the  assets,  after 
deducting  the  costs  of  the  realization,  shall  be  divided 
rateably  among  all  such  persons :  ^(r) 
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It  only  applies  when  the  purchaser    is 
buying  the  equity  of  redemption   which 
remains  in  tne  judgment-creditor,    and 
not  where  there  is  merely  a  right  by  law 
to  enforce  a  mortgage  against   the  pur- 
chaser.   IhkirBakhjth    v.   Ckutterdhiri 
Chaudkri,    .  ff.i?.,Ar/F.  209. 
Where  a  mortgagee  sues  his  mortgagor  on 
a  mortgage  bond  only  for  money  and  not 
for  foreclosure,  he  cannot  attach  the  mort- 
gaged property,  if  passed  to  a  stranger 
m  execution  of  a  decree,  even  though  at 
such  sale  the  stranger    bought  only  the 
i^ht,  title  and  interest  of  his  mortgagor. 
Ooluckmonee.  Dtci  v.  R,  S,  Chuhcrhatti, 
ih.  IX.  82. 
II  a  mortgagee  is  an  execution  creditor  only 
on  a  money  decree  this  sec.  does  not  apply ; 
he  can  take  the  surplus,  and  his  lien  will 
be  reduced  by  so  much.    BolaJtee  Lall  v. 
Chaudhri  Banti  Singh,  ib,  VII.  309. 
A  purchaser  under  a  decree  obtained  upon 
a   mortgage  bond-decree   ordering    the 
mortgagee  s  property  to  be  sold  in  execu- 
tion, purchases  both  rights  of  debtor  and 
mortgagee'srights.  Proladh  Miaser  y.  Udit 
Narayan  Sing  ih,  X,  291. 
A  Hindu    woman    holding  a  decree  for 
maintenance  against  a  person  who  has 
no  other  property  besides  the    one,  the 
proceeds  of  vhich  are  in  dispute,  is  en- 
titled  to  a  preference  over  any  other 
judgment-debtor.  Joarawnn    Singh   v. 
Musst.  Jkoota,  ib,  IZMU,,29. 
On  the  death  of  H.,  a  Hindu,  his  three 
sons,  B.,  G.,  and  P.,  divided  his  estate 
while    a  decree    against   the  deceased 
remained  unsatisfi^.    In  execution  the 
two  shares  taken  by  B.   and  G.  were 
alone  sold,  one-third  having  been  claimed 
by  K,  as  purchased  by  him  from  P.,  and 
a  sum  was  realized  beyond  the  two-thirds 
of  the  decree  which  thoae  two  brothers 
ouffht  to  have  satisfied. 
ZTeiMthat,  by  reason  of  that  sale,  B.  and 
G.  acquired  a  right  to  be  paid  out  of  the 
one-tmrd  of  H's  estate  wnich  had  been 
taken  by  P.,  the  excess  over  the  two- 
thirds  of  the  debt.     Uhoda  Soondri  Datu 
V.  Oudhubnath  Roy,  ib,  XI.  125. 
Am  to  the  preferential  rights  of  an  official 

astignee  the  law  is  as  follows  : — 
The  provision  in  Indian  Insolvent  Act 
11  and  12  Victoria,' Cap.  71,  aa  to  the 
vesting  of  the  estate  and  effects  of  the 
insolyent  in  the  assignee,  are  similar  to 
the  provisions  in  th«  English  Insolvent 
Acts  1  and  2  Victoria,  Cap,  110,  and 
there  is  nothing  in  the  Indian  Act  which 
can  give  to  the  assignee  under  it  greater 
rights  than  the  assignee  in  En^and  has. 
The  vesting  order  of  the  Insolvent  Deb- 
tor's Ck>urt,  under  section  37  of  the  Eng- 
lish Act,  has.  the  same  le^  operation  as 
iheagmgnment  to  the  provLnoiial  assignee 


had  for  which  it  was  substituted.     Lord 
St.  Leonards,  in  the  case  of  in  re  Atkin^ 
son,  XI,    DcOcse  Macnaghten  Gordon^ 
140,  says : — 
"It  may  be  considered   as  decided  that 
the  assignee  in  insolvency  represents  the 
insolvent ;  he  stands  in  his  place,   and 
takes  only  such  interest  as  he  can  give, 
and  is  subject  to  all  equities  by  which 
the  insolvent  is  bound. 
"It  has,  however,  been  contended  that  the 
effect  of  the  Act  is  so  to  vest  the  property^ 
that  the  insolvent  cannot  afterwards  di- 
vest it ;  but  {his  is  not  so,  for  there  are 
no  words  in  the  Act  giving  to  the  as- 
si^ee  any*  hicher  interest  than  the  in- 
solvent huns^  has  ;  the  assignee  does 
not  therefore  take,  so  as  not  to  be  sub- 
ject to  equities  as  administered  in  this 
Court" 
And  Lord  Westbury,  in  moving  the  judg- 
ment of  the  House  of  Lords  m  Fleming 
V.  Howden,  L,   R.,  7,  Sootch  Appeals, 
382,  lays  down  the  law  thus : — 
"  The  trustee  in  Scotland  under  a  seques* 
tration  is  in  the  same  position  as  a  gra- 
tuitous alienee.    He  takes  such  estate  or 
interest  only  as  the  bankrupt  can  law- 
fully oonvey.     So  in  England,  the  as- 
signee takes  such   interest  only  as  the 
bankrupt  can  lawfully  depart  withaL 
The  force  of  the  two  expressions  is  the 
same,   and  the  implied  consequence  to 
the  trustee  or  assignee  ranks  no  higher 
than  a  gratuitous  auenation."  No  higher 
authorities  could  be  quoted  for  the  rule, 
which  is  to  be  applied  in  any  case  where 
it  is  necessary  to  determine  what  is  the 
right  of  an  official  assignee.    No  doubt, 
as  it  was  ar^ed,  he  represents  the  cre- 
ditors and  IS  a  trustee  for  them,   but 
that  cannot  give  him  a  greater  interest 
in  the  property  than  the  insolvent  had. 
It  appears  tnat  in  the  decisions  in  the 
Indian  Courts,  this  rule  has  been  lost 
sight  of,  and  the  question  has  been  treat- 
ed as  if  it  were,  whether  the  property 
passed  to  the  official  a^ignee,  and  whe- 
ther any  charge  or  lien  upon  it  was 
created  oy  the  attachment,  except  per- 
haps in  the  case  of  Gamble  v.  Bhola  mr, 
where  the  point   was  not  raised,  and 
it  was  assumed  that,  if  attachment  after 
decree   was  complete  without  re-seizure 
by  the  nazir,  the  execution  creditor  was 
entitled  to  preference  as  regarded  the  at- 
tached goods  over    the    official    assig- 
nee. 
The   question  must  be   decided  by  con- 
sidering tiie  rule  laid  down  by  Lord 
St.     Leonards  and  Lord  "Westbuiy  in 
connection  with  the  provisions  of  the  Code 
of  Civil  Procedure.    At  the  most,  the 
English  cases  upon  a'  different  form  of 
procedure  in  execution  can  only  asalfft 
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•  Set  p,  191.        ^^  Provided  that/(*)  when  any  property  is  sold  subjecttoa 
-.     .       -  mortgage  or  charge,  the  mortgagee 

i.^dTbj:Sr,KS    orincumbrancersbaUnotbeentitled 
to  share  in  any  surplus  arising  from 
such  sale : 
Provided  •(^)  also  that  when  any  property  liable  to  be  sold 
in  execution  of  a  decree  is  subject  to  a  mortgage  or  charge, 
the  Court  may,  with  the  assent  of  the  mortgagee  or  incum- 
brancer, order  that  the  property  be  sold  free  from  the  mort- 
gage or  charge,  giving  to  the  mortgagee  or  incumbrancer 
the  same  right  against  the  proceeds  of  the  sale  as  be  had 
against  the  property  sold. 

If  all  or  any  of  such  assets  be  paid  to  a  person  not  enti- 
tled to  receive  the  same,  any  person  so  entitled  may  sue 
0uch  person  to  compel  him  to  refund  the  assets. 

Nothing  in  this  section  affects  any  right  of  the  Qovem- 
fQent. 

(i). — RuUt  a$  to  Moviable  Property, 

t  See     A  c  4       M,  296.    (248)  If  the  property  to  be  sold  be  af  negotiable 

^^9)!^^      Rules  M  to  negotiable  se-    instrument  or  a  share  in  any  public 

curitiee  and  aharea  in  pub-    company  or  corporation,  the  Court 

lie  oompaniei.  ^^^y^  instead  of  directing  the  sale  to 

be  made  by  public  auction,  authorize  the  sale  of  such  instru- 

iment  or  share  through  a  broker  at  the  market  rate  of  the 

4ay. 

||,.297.  (261)  In  the  case  of  other  moveable  property,  the 

price  of  each  lot  shall  be  paid  for  at 

the  officer  holding  the  sale  directs, 
and  in  de&ult  of  paynient  the  property  phall  forthwith  be 
^gain  put  up  and  sold. 

On  payn^ent  of  the  purchase-money,  (a)the  officer  holding 
the  sale  sh^l  grant  9,  receipt  for  the  SMue,  and  the  sale 
shsill  become  absolute 
8 Irmm  11.  298.  (262) Noirregularity  in(4)tpubUshing or§conduct. 
Irregularity  not  to  viti-  mg  the  sale  of  moveable  property  shall 
ato  Bale  of  moTeable  pro-  Vitiate  the  Sale ;  but  any  person  sus- 
perty,  but  any  person  in*  taining  any  injury  by  re&son  of  such 
jured  may  sue.  irregularity  atth^  hand  of  any  other 

person  may  institute  a  suit  against  \^\tcl  for  compensation, 
or  (if  such  other  person  be  the  purchaser)  for  the  recovery 
of  the  specific  property  and  for  compensat^ioQ  ii»  default  of 
puch  recovery. 
M.  299.    (266)  When  the  property  sold  is  a  wgotiable 
DeUvory    of    moveable    instrument,  or  other  moveable  pro- 
property  belonginfi^  to  de-    perty,ofwhich  actual  seizure  bs's  been 
fenaantaotu»Uy«eised.         made,  the    property     shall  be  de 
Uvered  to  the  purchaser. 
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as  being  aoftlogous.  It  is  h  little  remark- 
able that^  although  the  English  law  has 
been  so  much  inferred  to  in  conader- 
ing  this  question,  the  case  in  the  English 
Courts  which  is  most  applicable  to  it  w- 
pears  to  have  been  the  least  noticed^  It 
is  not  mentioned  in  the  elaborate  judg- 
ment of  the  High  Court  of  the  North- 
western Provinoes,  the  case  of  Mulehand 
▼.  IWer;  Adolphus  and  EUU^  XL 
869.  There  a  suit  of  fi,  fa,  against  a  per- 
son was  lodged  with  the  Deputy  of  the 
l^er^  y^o  immediatelj  issned  a  warrant 
to  an  officer.  Afterwards,  on  the  same 
day,  a  vesting  order  was  made  by  the 
loHolvent  Debtors'  Court,  transferring  the 
person's  estate,  and  the  assignee  took 
poisession  of  his  property  under  it.  The 
Sheriffs  officer  afterwards  seised  it,  and 
it  was  held  by  the  Court  of  Queen's 
Bench  that  the  seizure  was  proper ;  that 
the  vesting  order  onlv  vested  the  proper- 
ty in  the  assignee  subject  to  the  rights  of 
the  execution-dreditor.  The  Court  enters 
tained  no  doubt,  and  the  case  is  an  in- 
stance of  the  itf>plication  of  the  rule,  that 
the  assignee  takes  the  propertv  subject 
to  the  T^hts  and  equities  which  affected 


it  at  time  of  bankruptcy  or  insolvency. 

Sec.  276  appears  to  furnish  a  strong  argu- 
ment against  the  official  assignee.  By  that 
section  the  right  or  equity  created  by  the 
attachment  is  such,  that  it  cannot  beaiTect- 
ed  by  even  a  bimdjtde  alienation  for 
value  without  notice  of  it.  The  vesting 
order  '*  ranks  no  hij^her  than  a  gratuitous 
aUenation"  (Lord  Westbury  in  the  judg- 
ment before  quoted) ;  and  it  cannot  be 
consistently  held  that  ft  is  to  defeat  the 
attachment,  when  an  alienation  for  value 
is  not  allowed  to  do  so.  It  was  argued 
that,  after  the  vesting  order  the  pro{^y 
cannot  be  sold  as  thi^  of  the  judgment- 
debtor's,  as  it  has  passed  to  the  official 
assignee ;  but  the  answer  to  that  is,  it  hasso 
passed,  subject  to  being  divested  by  a  sale 
in  execution  of  the  decree,  and  it  may 
stiU  be  sold  as  the  property  of  the  judg- 
meni<lebtor.  Anand  O,  Pal  v.  P.  L, 
Soohalah,    S.  W,  J2.,  XIV.  {F.  B.)  33. 

The  vesting  of  an  insc^ent's  property  in  the 
official  assignee  is  liable  to  be  ^vested 
by  a  sale  in  pursuance  of  an  attachment 
subsisting  at  the  time  of  the  vesting 
order.  Anand  Ckundrr  Patd  v.  Putuht 
LaU  StHfTy  ib.  XY.  257. 


(6)— BttZd*  09  io  Moveable  Properhf. 

Instead  of  seUimc  by  public  suction,  negotiable  securities  and  shares  may  be  sold  through 
a  broker  at  the  market  rate  of  the  day.  In  all  other  cases  the  price  of  each  lot  most  be 
paid  for  at  once,  or  as  soon  after  as  the  officer  selling  directs ;  in  default,  the  property  is  to  b« 
put  up  again  and  sold.  On  pavment  being  made,  a  receipt  is  to  be  given  by  the  officer  sell- 
ing, and  the  sale  becomes  absolute. 

No  irregulsrit>  in  publication  or  sale  vitiates  it.  A  person  injured  by  any  such  irregu- 
larity may  sue  for  compenssrtion ;  or,  if  injurer  be  purchaser,  can  sue  Mm  for  recovery  of  the 
8pe<^c  property,  or  for  compensation  in  de&ralt. 

Property  actually  seized  is  handed  over  to  the  purchaser ;  but  if  it  be  subject  to  the  pos- 
session <^  another,  then  delivery  .is  made  by  notice  prohibiting  it  to  be  given  to  any  but  the 
purchaser.  T^is  procedure  of  a  written  notice  must  be  adopted  with  debts  and  shares  in 
public  companies.  The  Judge  is  empowered  to  endorse  and  execute  ^1  documents  neces- 
sary for  such  transfer  ,and,  until  transfer,  may  appoint  person  to  receive  interest  and  divi- 
dend and  grant  receipts ;  such  receipts  to  be  as  vidid  as  if  made  by  party  himself. 

In  any  other  moveable  property  not  provided  for,  the  Court  ^ves  a  vesting  order. 


,{a)  At  sec  498  the  reader  will  find  special 
provision  for  sale  of  moveable  property 
subject  to  speedy  and  natural  decay. 

The  officer  oonducting  a  sale  oS  moveaUe 
property  has  discretion  to  allow  the  pur- 
chase-monev  to  be  paid  at  a  reasonable 
time  after  tne  sale  has  been  made,  /^lah 
Ihreed  Almnr,  Sheo  Okum Bam,  Jf.-W. 
P.,  1672,  37. 

All  sales  by  Small  Cause  Court  Judges 
riiould  be  conducted  strictly  in  accord- 
ance with  this  section.  If  purchaser  is 
the  decree-holder,  his  receipts  may  be 
accepted  as  cash,  but  provision  must  be 
made  for  realizing  all  fees  of  Court.  In* 
iro  Lorain  Deb  v.  Gonnd  ChwnderJDkw, 

a.  w,R.,xv.3e8. 


{b)  A  plaintiff  who  seeks  damages  on  the 
gronnd  of  an  illegal  omission  to  fpre  him 
notice  of  the  sale  of  his  property  m  execu- 
tion of  a  deeree,  in  aecordanoe  with  sec. 
248,  is  bound  to  show  that  there  was  such 
an  illegal  omission.  Xassee  Ifath  Boy 
Chaudhri  v.  HvUodhur  Roy,  ib,  21,  60. 

No  sale  in  execution  of  a  decree  can  take 
place,  either  of  moveable  or  immovetble 
property,  i^thout previous  attachment; 
and  a  sale  without  prior  attachment  is 
illegal 

The  omission  in  a  sale  proclamation  to  men- 
tion particulars  as  to  the  numbers,  value, 
Ac.,  of  Qovemment  promissory  notes  un- 
der attachment  for  sale,  is  not  such  an 
irregularity  as  will  vitiate  the  isle,  though 
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M,  300.    (262.)  When  the  property  sold  is  any  moveable 

Sroperty(<?)to  which  the  judgment- 
ebtoris  entitled  subj  ect  to  the  pos- 
Kdebt^  \lenUtl«l  session  of  some  other  person,  the 
•ubjecttolien.  delivery  thereof  to   the  purchaser 

shall  be  made  by  giving  notice  to  the 
person  in  possession  prohibiting  him  fromdelivering  posses- 
sion of  the  property  to  any  person  except  the  purchaser. 
M,  301.    (265.)  When  the  property  sold  is  a  debt  not  se- 
TM.         *  J  vx      i    *    cured  by  a  negotiable  instrument,  or 
•h2:!fl^Tu4t^^m'J^^^    is  a  shaxeC^  in  any  public  company, 
the  delivery  thereof  shall  be  made 
by  a  written  order  of  the  Court  prohibiting  the  creditor  from 
receivingthe  debt  or  any  interest  thereon,  and  the  debtor 
from  mdiiug  payment  thereof,  to  any  person  except  the  pur- 
er prohibiting  the  person  in  whose  name  the  share  may 
be  standing  from  making  any  transfer  of  the  share  to  any 
person  except  the  purchaser,  or  receiving  vpayment  of  any 
dividend  or  interest  thereon,  and  the  manager,  secretary, 
01*  other  proper  officer  of  the  company  from  permitting  any 
such  transfer  or  making  any  such  payment  to  any  person 
except  the  purchaser. 
II.  302.    (267)  If  the  endorsement  or  conveyance  of  the 
Xvra.'^^      »r«Mf        f      in^w      party  in  whose*  name  a  negotiable 
».  2  (19>.         inflSS  Jd  bSSSt        instrument  or  a  share  in  any  public 

company  is  standing,  is  required  to 
transfer  such  instrument  or  the  certificate  of  the  share,  the 
Judge  may  endorse  the  instrument  or  the  certificate  of  the 
share  or  may  execute  such  other  document  as  may  be  necessary. 
The  endorsement  or  execution  shall  be  in  the  following 
form  or  to  the  like  eflfect: — "  j4.  B,  by  C  />.,  Judge  of  the 
Court  of  (or  as  the  cage  viay  be);  in  a  suit  by  E.  F,  against 

-4.  Br 

Until  the  transfer  of  such  instrument  or  share,  the  Court 
niay,  by  order,  appoint  some  person  to  receive  any  interest 
or  dividend  due  thereon,  and  to  sign  a  receipt  for  the  same ; 
and  any  endorsement  made  or  document  executed  or  re- 
ceipt signed  as  aforesaid  shall  be  as  valid  and  effectual  for 
all  purnoses  as  if  the  same  had  been  made  or  executed  or 
signed  by  the  party  himself. 
Ml  803.    (261.)  In  the  case  of  any  moveable  property  not 
hereinbefore  provided  for,  the  Court 
oih^T^^^^^^  in  case  of    ^^^y  j^^^  an  order  vestingsuch  pro- 
er  propeny  perty  in  the  purchaser,  or  as  he  may 

direct;  and  such  property  shall  vest  accordingly. 
(<j) — Ruled  as  to  immoveable  property, 
804.    Sales  of  immoveable  property  in  execution  of  a  de- 
Sales  of  laDd  by  Courtnot    cree  maybe  Ordered  by  any  Courtothe 
t  See  p.  202,     inferior  to  a  Dirtrict  Court,    than  a  Court  of  Small  Causcs.t W 

{Continued  on  page  200.) 
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the  lower  CTourt  wonld  have  exercised  a 
Bound  discretion  it  it  had  called  for  such 
particul2uv. 

The  sale  of  sueh  notes  through  a  broker  is 
peimisaive  and  not  obligatory. 

The  production  of  the  notes  in  Court  was 
not  essential^  as  they  were  in  the  custody 
of  the  Collector.  Luchmeeput  and  others 
V.  Zekraj  Bat/,  ib,  VIII.  415. 

The  sale  of  moveable  property  belonging  to 
one  man,  under  on  execution  of  a  decree 
against  another,  is  not  a  mere  irregulaiity 
within  the  meaning  of  sec.  j^8. 

*When  a  sale  of  moveable  property  belonging 
to  one  man,  in  execution  of  a  decree 
against  another,  becomes  absolute,  it 
transfers  only  the  rights  and  interests 
cf  the  debtor;  and  the  owner  of  the  pro- 
perty so  sold  is  entitled  to  sue  either  for 
the  restoration  of  the  same  specifically, 
or  for  damages.  If  he  makes  an  alterna- 
tive claim,  it  is  in  the  option  of  the  Court 
to  award  him  either,  according  to  its  own 
view  of  the  justice  of  the  case.    MoTui' 


nund  HoUa/ry.  Akail  Mehaldar,  ib,  IX, 
118.    See  also  notes  to  sec.  811. 

(c)  For  the  purposes  of  Act  X.  of  1S69,  rent 
is  moveable  property.  Mahesh  CTiundra 
Chattapadyha  v.  Guru  Ih'askad  Hoy, 
B,  L.  It.,  K  156. 

{d)  Where  shares  in  the  East  Indian  Hail- 
way  Company  belonging  to  an  execution 
debtor  who  had  absconded  with  share  cer- 
tificates were  sold  in  execution,  and  the 
transfer  was  executed  by  a  Judge,  although 
the  Company's  deed  of  settlement,  under 
which  their  Act  of  Parliament  declared 
that  the  Company  should  be  regulated, 
gave  to  the  Board  of  Directors  a  power  of 
approval  or  disapproval  of  intending  share- 
holders, they  have  no  option  as  to  regis- 
tering a  shareholder  who  purchased  shares 
in  execution ;  and  they  are  also  bound  to 
grant  him,  imd^r  the  circumstances^  new 
share  certificates.  Hea,  v.  Mut  India 
JRailfvay  Company,  Ind,  Jur,,  iV.  ^.,  ii 
258. 


(c). — Bales  aa  to  Immoveable  Property, 

If  jndgment-debtor  can  satisfy  the  Court  that  he  can  raise  the  amount  of  the  decree 
by  private  disposition  of  his  property,  the  Court  shall  grant  to  him  a  certificate  authoris- 
ing him  to  make  such  disposition,  and  may  postpone  sale  for  such  period  as  it  thinks  pro- 
per. Money  payable  for  such  disposition  must  be  paid  into  Court ;  and  as  long  as  such 
certificate  remains  in  force,  the  provisions  for  notice  under  sec.  248  do  not  apply. 

Immediately  any  person  has  been  declared  to  be  purchaser,  he  must  deposit  twenty- 
five  per  cent,  on  the  amount  of  his  purchase-money  with  the  officer  selling ;  in  default  of 
such  deposit^  the  property  is  at  once  to  be  sold  again;  the  full  amount  must  he  paid  before 
Court  closes  on  the  16th  day  after  the  sale,  or  the  first  office  day  following  if  the  fifteentii 
day  be  a  holiday.  In  default,  the  deposit,  mintta  sale  expenses,  are  forfeited  to  Govern* 
ment^  the  property  resold^  and  on  such  property,  or  any  subsequent  purchase-money, 
the  defaulter  has  no  claim.  Re-sales  on  such  default  cannot  be  made  until  after  the 
isQue  at  a  fresh  notification  for  thirty  days,  in  the  same  manner  as  provided  for  sales  in 
the  first  instance.  Should  tiie  property  be  a  share  of  undivided  immoveable  property, 
and  a  co-sharer  advance  l^e  same  sum  at  any  bidding  with  a  stranger,  the  bid<ung  shall 
be  deemed  that  of  the  co-sharer. 

Exceptonproof  of  substantial  injuiy^  accmiiigfrom  material  irregularity  in  publica- 
tion or  conduct  of  a  sale,  no  sale  shall  be  set  aside.  The  objector  may  be  the  decree- 
holder  or  the  person  whose  property  is  sold.  If  no  application  be  made  or  the  objection 
1)0  disallowedy  the  Court  must  confirm  the  sale  as  between  the  parties  to  the  suit  and  the 
imrohaser.  Orders  disallowing  are  subject  only  to  appeal,  they  cannot  be  made  founda- 
tion of  a  suit  by  the  person  whose  objection  is  disallowed.  The  Court  must  set  aside 
the  sale  if  it  allows  the  objection. 

The  purchaser  can  apply  to  set  aside  the  sale  on  the  ground  of  no  saleable  interest 
being  found  to  exist  with  the  person  whose  property  was  sold;  and,  provided  the  jndgment- 
debtor  and  decree-holder  have  the  opportunity  of  being  heard,  tne  Court  may  set  aside 
the  sale  or  pass  an^r  order  it  thinks  fit.  The  purchaser  is  entitled  to  receive  back  Ms 
pnrchiase-money,  with  or  without  interest  at  Court's  discretion,  from  the  person  to  whom 
it  has  been  paid,  under  the  same  rules  as  are  provided  for  execution  of  a  money  decrees, 
whenever  a  sale  is  set  aside  for  irregularity  in  conduct  or  publication,  or  it  is  found 
that  there  is  no  saleable  interest  in  Sie  property. 

No  sale  becomes  absolute  until  confirmed  by  Court ;  when  absolute,  a  certificate  con- 
taining purchaser's  name  and  date  of  sale  shall  be  granted  to  purchaser.  No  suit  will  lie 
against  certified  pnrchaser  on  the  ground  of  a  henami  purchase,  unless  it  be  to  obtain 
declaration  that  certified  purchaser's  name  was  inserted  fraudulently  and  without  his 
coDBent; 
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The  property,  when  in  the  occapancy  of  ju<!^ment-debtor,  or  person,  either  in  his 
behalf,  or  claiming  under  title  created  by  him  snbseqaent  to  attachment,  shaJl,  on  por- 
otiaser's  application,  be  delivered  by  patting  purchaser  or  person  appointed  by  him  to 
receive  delivery  in  possession,  and,  wnen  necessary,  by  removing  any  person  refusing  to 
vacate.  If  property  be  in  occupancy  of  tenant  or  person  entitled  to  occupy,  delivery 
is  made  by  affixing  copy  of  certifioite  of  sale  conspicuously  on  property,  and  proclaim- 
ing to  occupant  by  beat  of  drum,  at  some  convenient  place,  that  judgment-debtor's  in- 
terest has  been  transferred  to  purchaser.  In  any  local  area,  local  Government,  with 
sanction  of  G.  G.  in  C,  may  transfer  to  Collector  execution  of  all  or  any  kind  of  decrees 
connected  with  sale  of  immoveable  property  or  interest  therein,  and  may  rescind  or 
modify  such  declaration ;  it  may  make  rales  for  transmission  and  retransmissicm  dl  the 
decrees,  and  regulating  Collector's  procedure.  Thereupon  Collector  may  (1)  sell  property 
in  one  or  more  lots,  (2)  fix  reserve  price  for  each  lot,  (8)  adjourn  sale,  afttf  recording  i^a- 
sons,  to  obtain  fair  price,  (4)  buy  in  and  re-seU  the  property. 

If  Uie  decree  be  a  simple  money  one,  then  Collector  may  postpone  the  sale,  and  grant 
judgment^ebtor  certificate  enabling  him  to  dispose  of  his  property,  as  provided  in  sec. 
SOS,  or  may  raise  the  amount  necessary  to  discharge  the  debts,  with  interest  according  to 
decree,  or,  if  decree  mention  no  interest,  according  to  a  fitting  rate,  (1)  by  letting  in  perpe- 
tuity, or  for  a  term  on  payment  of  a  premium  equivalent  to  the  necessaiy  amount ;  (2) 
by  mortgaging :  (3)  by  selling  part ;  (4)  by  letting  on  farm,  or  managing,  himself,  or 
through  another,  for  any  term  under  twenty  years  from  date  of  order  of  side,  t^e  judg- 
ment debtor's  property  in  whole  or  purt.  Collector  may  also  raise  Uie  amount 
in  part  by  using  any  one  such  mode,  and  in  part  by  using  other  or  others,  and  for  mimag- 
ing  purposes  he  may  use  all  the  powers  of  the  owner.  If  he  wish  to  proceed  thus,  he 
must  publish  a  notice  in  the  language  of  the  district,  calling  on  all  persons  who  hold 
decrees  against  the  judgment-debtor  to^netif^the  same  to  him  in  writing  within  sixty 
days.  The  notice  to  be  published  at  the  Court-house  which  ordered  the  sale,  and  such 
other  places  as  he  thinks  fit.  For  the  period  during  which  ^e  property  is  being 
managed  in  this  way,  the  judgment-debtor  and  his  representative  are  incompetent  t3 
encumber  or  alienate  it  in  any  way.  If  after  such  management,  there  still  remains  a 
balance  due,  the  Collector  must  tell  the  judgment-debtor  or  his  representative  in  vniting, 
that,  if  the  necessary  balance  be  not  paid  within  six  weeks  time,  he  will  sell  the  property ; 
and,  if  it  be  not  so  paid,  he  shall  sell  it  accordingly.  Whenever  he  sells  or  manages  the 
property,  he  must  tell  the  Court  which  made  the  order  what  he  does,  must  render 
accounts  of  all  receipts  and  payments,  and  hold  balance  at  disposal  of  the  Court,  The 
baJance,  after  deducting  judgment-debtor's  debts  to  Government,  must  be  paid  rateably 
to  all  who  complied  wim  the  Collector's  notioe ;  but  no  one  else^  whatever  his  olaim,  is 
entitled  to  be  paid  therefrom. 

Even  where  local  Government  does  not  provide  for  transfer  of  decrees,  and  Collector 
represents  that  public  sale  is  objectionable,  and  that  satisfaction  can  be  made  by  tem- 
porary alienation  or  management,  Court  may  authorize  Collector  to  act  as  he  recommends ; 
and  in  such  case  he  must  be  guided  by  procedure  for  Collectors  within  local  areas 
specially  provided  for.  With  the  sanction  c^  G.  G.  in  C,  local  Government  may  make 
speoiid  rules  for  sale  of  any  interests  in  land  which  are  so  uncertain  or  nndetermin^ 
as  to  make  it  impossible  to  fix  their  value,  if  the  decrees  be  money  decrees.  Spedal  rules 
in  force  for  sale  of  land  may  be  continued  or  modified  after  sanction,  and,  on  tWir  publi- 
cation in  the  local  Gazette  shall  have  the  force  of  law. 

Rvla  of  the  vaHow  Courts  on  jftz/et. 

The  rules  in  the  North- West  are  undergoing  revision^  and  hence  to  repeat  them 
would  be  worse  than  useless. 

In  the  Panjabthe  rules  hitherto  prevalent  are  founded  on  those  in  the  Korth-West. 
Sales  of  land  or  interest  therein  are  to  be  made  by  Deputv  Commissioners  on  the  requid- 
tion  of  the  Civil  Courts.  No  hereditary  or  joint  acquired  interest  in  land  can  be  sold 
without  Chief  Court's  sanction.  Tho  application  for  sale  must  be  drawn  up  in  aocoidaoee 
with  sec.  285,  and  be  accompanied  by  extract,  when"  necessary,  as  in  sec.  238.  On 
receipt  of  the  application,  the  Court  is  to  enter  a  note  of  the  application,  and  l^e  date  dd 
whicn  it  was  made,  in  the  register  of  the  suit,  as  provided  in  sec,  245,  and,  unless  it  see 
cause  to  the  contrary,  order  execution  according  to  applicaidon. 

The  attadunent  is  to  be  made  as  directed  in  sec.  274  ;  tiie  OTder  being  issued  through 
the  Deputy  Commissioner,  and  read  aloud  as  provided  in  sec^  290. 

With  order  of  attachment  should  be  issued  proclamation,  cidling  upon  persons,  who 
ha;ve  objections,  to  prefer  them  within  80  days.  This  enables  the  Deputy  CommissioiMir 
to  ascertain  whetlier  the  decree  could  not  be  satisfied  by  temporaay  alienation  within  a 
reasonable  period,  And  gives  Court  enforcing  decree  time  to  deeide  ol^ecitions  advanoed 
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by  peraons  having  right  of  pre-emption,  Sto.  On  expiration  of  period  in  proclamation,  if 
so  arrangement  saiiafactory  to  the  parties,  or  obviating  sate,  has  been  made,  the  Coort 
enforcin|r  decree  will  submit,  through  Deputy  Cknnmissioner  and  Commiseioner,  prescribed 
application  to  Chief  Court  for  sanction  to  sdl.  Deputy  Commissioner  should  report  mea- 
sures taken  to  give  effect  to  sec  826,  and  Commissioner  should  record  his  own  opinion. 
Pn  receipt  of  sanction,  second  proclamation,  containing  particulars  required  by  sec. 
287,  should  be  issued,  and  requisition  to  sell  land  transmitted  to  Deputy  CommlssioQer, 
with  copy  of  proclamation  and  necessary  sanction. 

'  On  expiry  of  thirty  days,  calculated  according  to  sec.  90,  sales  shall  be  held  by  Deputy 
Commissioners,  or  specially  authorised  Assistant  Commissioneni  on  twentieth  day  of  each 
pionth,  or  next  office  day  if  such  day  be  a  holiday.  After  sale,  procedure  prescribed  in  sec. 
S25,  has  to  be  followed.  The  Deputy  Commissioner,  after  fulfilment,  shall  transmit  the 
receipts  of  the  persons  to  whom  the  money  has  been  paid.  Possession  is  given  according 
to  sees.  818,  819.  On  a  sale  taking  place,  the  following  deductions  are  to  be  made  froia  - 
sale  proceeds :  One  rupee  out  of  every  hundred,  where  the  proceeds  do  not  exceed  two 
liundxed ;  eight  annas,  where  they  are  over  two  hundred  and  under  a  tboq^nd  ;  one 
japee  in  every  five  hundred,  if  they  exceed  one  thousand.  This  rate  will  be  retained,  and 
out  of  it  Deputy  Commissioners  will  pay  all  expenses  incurred  bv  them  in  conducting  I 
sales.  No  commission  is  allowed  on  sale  proceeds  of  ancestral  orjoint  acquired  property 
in  land  save  the  above.  Paf^ah  C,  O.^  I.  51-63. 

The  Central  Provinces  procedure  will  be  found  in  Bk.  C.  XL  of  1872.  It  follows 
the  old  Act  so  closdy  as  to  render  the  issue  of  fresh  directions  imperative.  With 
reference  to  the  special  proviso  that  no  ancestral  property  in  land  is  to  be  sold 
without  Judicial  Commissioner's  sanction,  and  that  prior  to  acquisition  of  property 
in  land  so  sold,  tiie  permission  of  the  Divisional  Commisdoner  must  be  obtained,  ( C\  0., 
/.  46),  the  consideration  laid  down  to  guide  Court  must  be,  that  if  the  liquidation  of 
the  debt  be  hopeless,  the  sooner  the  property  is  sold  the  better;  but  if  it  can  be  liquida- 
ted bv  instalments,  or  temporarv  transfer  for  an  equitable  number  of  years,  then  sanc- 
tion for  sale  should  not  be  appUed  for  unless  debtor  declines  to  agree  to  the  terms 
■considered  equitable.  (jO,  0,  t,  184).  Reports  for  sanction  should  be  sent  in  English  with- 
out unnecessary  delay  in  translation  (0.  0.,  i.  267).  Advertisements  for  sale  must  be  sent 
to  the  0.  P,  &a2et<6  in  prescribed  form.  If  the  tenure  of  oocupanoy  lyottf"  is  advertised, 
St  should  be  specified  whether  tenure  is  absolute  or  provisional,  and  whether  proprietor 
Ips  declined  to  exercise  right  of  pre-emption  secured  in  settlement  waj^b-vl-urz  iC,  0^ 
L  30). 

In  Oudh  ((7.  0.  128)  a  fee  of  one  anna  in  the  rupee  is  levied  on  property  sold,  and 
credited  to  a  "  sale  commission  fund."  From  this  are  paid  sums  actually  disbursed 
by  nazirs  and  peons  for  ferry-toll,  boat-hire,  &o.  Sales  of  revenue-paying  property  are 
nade  atSadar  station  only,  of  other  property,  as  a  rule,  in  front  of  Court-house  under 
whose  orders  the  property  is  brought  to  sale;  but  it  may  also  be  held  at  place  of  attach- 
ment if  naor,  judgment-mditor,  or  judgment-debtor  apply  and  Court  see  fit.  In  such 
case,  the  nasir  ought,  if  possible,  to  conduct  Uie  sale,  out  he  may  d^ute  a  peon.  If 
DO  sale  takes  place,  Ihe  fees  shall  not  be  levied,  but  decree-holderat  wtiose  appUcatioQ 
13ie  order  issued,  must  pay  a  travelling  chainge  of  two  annas  a  mile  to  and  fro.  Sales  must 

<  crdinarSy  commence  at  noon,  on  the  chiefmarket  day  at  the  place  where  the  Court 
sits ;  but,  if  «de  be  hdd  at  plaoe  of  attachment,  Court  must  fix  day  of  sale  with  reference 
to  ouffket  day  of  nearest  place  where  market  is  held.  After  1st  January  in  each  year 
Dy.   Commrs.  to  ascertam  balance  at  credit  of  their  S.  0.  Fund.    Out  of  balance,  25 

-  p.  c.  will  be  paid  to  nasir  or  person- actually  engaged  in  sale,  and  75  p.  o.  expended 
as  Chief  C<minir.  shall  direct. 

In  apportioning,  Dy.  Commrs.  to  haveregard  to  amount  realized  at  each  Court  ( Oudh 
0.  0.  12&— 181). 

The  f oUovring  amounts  may  be  deducted  from  tiie  proceeds  of  the  sale  of  property 
sold  in  execution  of  decree  as  the  expenses  of  sale,  and  paid  to  the  officer  conducting 
the  sale  under  the  orders  of  the  Court,  as  his  authorized  commission. 
Where  the  proceeds  of  sale^do  not  exceed 


Rs.  500. 
Where  they  exceed  Be  600  and  do  not  ex- 


ceed Bs.  5,000,  per  cent,  on  the  remainder. 

wi..>*^fi,««^YnA<^iu  RMM  At  the  above  rate  on  the  first  Rs.  5,000, 

Where  they  exceed  Rs.  5,000.  and  1  per  cent,  on  the  remainder. 

No  sum  beyond  this  commission  and  the  cost  of  conveyance  of  property  to  the 
"place  of  sale  ahi^  be  deducted  from  sale  proceeds. 


5  per  cent, 
5  percent,  on  the  first  Rs.  500,  and  2 
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305.  (243)  When  an  order  for  the  sale  of  immoveable 

property  has  been  made,  ifthejudg- 
Postponement  of  sale  of    ment-debtor  can  satisfy  the  Court 
"^^tnZ^^ot'e^'  *"    tjat  there  is  reason  to  beUeve  that 
the  amount  of  the  decree  may  be 
raised  by  mortgage  or  lease  or  private  sale  of  such  property, 
or  some  part  thereof,  or  of  any  other  immoveable  pro- 
perty of  the  judgment-debtor,  the  Court  may  on  his  appli- 
cation postpone  the  sale  of  property  comprised  in  the  order 
f»r  sale  for  such  period  as  it  thinks  proper,  to  enable  .him 
♦  See  p.  202.   to  raise  the  amount.  *(f) 

In  such  case  the  Court  shall  grant  a  certificate  to  the 

.  ,  judgment-debtor  authorizing  him, 

^C«^ficate  to  judgment-    ^j^^  ^  p^^od  to  be  mentioned 

therein,  to  make  the  proposed  mort» 
gage,  lease,  or  sale,  provided  that  all  moneys  payable  under 
such  mortgage^  lease,  or  sale  shall  be  paid  into  Court,  and 
not  to  the  judgment-debtor. 

Where  such  certificate  has  been  granted  and  so  long  as  it 
remains  in  force,  the  provisions  of  section  248  shdl  not 
apply. 

306.  (253)  On  every  sale  of  immoveable  property  under 

this  chapter,  the  person  declared  tobe 
In^riw.'y^^''  "'    *he  purchaBer  shaU  pay  immediately 
tSe#p«ge208.  after  such  declaration  a  deposit  f  (^) 

of  twenty-five  percentum  on  the  amount  of  his  purchase-mo- 
ney to  the  officer  conducting  the  sale,  and  in  default  of  such, 
deposit,  the  property  shall  forthwith  be  put  up  again  and 
Bold. 

307.  (264)  The  full  amount  of  purchase-money  shall  bo 

,     paid  by   the  purchaser  before    the 
Time  for  payment  m  fuU.    Courtcloses  on  the  fifteenth  day  after 
the  sale  of  the  property,  exclusive  of  such  day,  or  if  the  fif- 
teenth day  be  a  Sunday  or  other  holiday,  then  on  the  first 
office  dav  after  the  fifteenth  day.  t(A) 

308.  (254)  In  default  of  payment  within  the  period  men- 

tioned in  the  last  preceding  section. 
Procedure  in  default  of    the  deposit,  after  defraying  the  expen- 
^^^*^  '  ses  of  the  sale,  shall  be  forfeited  to 

Government,  and  the  property  shall  be  re-sold,  and  the 
defaulting  purchaser  shall  forfeit  all  claim  to  the  property 
or  to  any  part  of  the  sum  for  which  it  may  subsequently  be 
sold. 

309.  (255)  Every  re-sale  of  immoveable  property  in  de- 

fault of  payment  of  the  purchajie 
^""^Jr^^"  I^"^""  ""^    money  within  the  period  allowed  for 

immoreable  property,  ^  ^  .       v    ii    -l  j      /^j. 

such  payment,  shall  be  made  after 
the  issue  of  a  fresh  notification  in  the  manner  and  for  the 
period  herein  before  prescribed  for  th  o  salo. 


Digitized  by  VjOOQIC 


BOHBAT  RULES  FOR  SALES.  201 


Bombay  Rules  for  Salts, 

Some  one  day  in  OAch  week  shall  be  set  apart  and  regularly  observed  for  holding 
sales ;  and  some  well-known  place  in  the  vicinity  of  the  Court-house  or  the  publio 
bazaar  shall  be  selected  for  that  purpose. 

Due  publicity  shall  be  given  of  the  day  and  place  so  set  apart 

All  property,  whether  moveable  or  immoveable,  attached  in  execution  of  decree,  shall 
be  sold  at  the  time  and  place  selected,  unless  the  Court  be  of  opinion  that,  for  any 
special  reasons,  a  sale  on  the  spot  where  the  property  is  attached  or  situated  will  m 
more  beneficial  to  the  judsment-debtor. 

The  dav  to  be  set  apaix,  and  the  place  selected  for  holding  the  sales,  and  any  changes 
tiierein,  shall  be  reported  for  the  information  of  the  «fudl.  Commr.  {Bur,  0,  O. 
23—24). 

t.  When,  at  the  time  of  thejpassinc  of  the  decree  which  is  to  be  executed,  there 
is  a  crop  on  the  la^d,  the  plaintiff  shomd  be  at  liberty  to  take  the  crop  at  a  valuation, 
to  be  made  under  the  orders  of  the  Court  according  to  the  value  of  the  crop  at  the 
time  of  execution,  including  any  instalments  of  the  Government  assessment  wnich  the 
defendant  may  have  paid  for  the  current  year. 

tt.  If  tibe  plaintiff  is  imwilling  to  take  the  crop  at  such  a  valuation,  the  execution 
of  tiie  decree  anould  be  stayed  until  after  the  expiration  of  sufficient  time  for  the  crop 
to  be  gathered. 

in.  If  the  crop  is  sown  after  the  passing  of  the  decree  which  is  to  be  executed, 
the  plaintiff  should  take  the  crop  on  repaying  to  the  defendant  any  instalments  of 
assessment  that  he  mav  have  paia  for  the  current  year. 

tv.  In  the  case  of  land  bem£  in  the  possession  of  a  tenant  under  a  tenancy  binding 
on  the  plaintiff,  ^e  execution  £ould  be  subject  to  the  rights  of  suc^  tenant. 

i.  No  sales  should  be  &^  to  take  place  during  the  vacation  ;  and  in  order  to  ensure 
this,  the  District  Judge  i^ould  give  tmiely  notice  to  his  subordinate  Courts  of  his  ap- 
plication for  vacation. 

it.  In  all  cases  of  sale  of  immoveable  property,  the  officer  of  the  Court  or  other  person 
holding  the  sale  should  take  no  part  in  pubushin^  claims  to  the  property.  But  persons 
jrefemng  claims  to  the  property  should  be  permitted  to  make  known  their  claims  at 
the  sale,  and  no  obstruction  should  be  offered  to  their  doing  so. 

Hi,  Whenever  lands  of  a  minor  are  placed  in  charge  of  Collector,  although  the  law 
c^oes  not  require  it,  yet  for  the  protection  of  the  interests  of  the  minor  it  is  proper  that 
notice  of  an  intended  sale  should  be  given  to  the  Collector,  by  being  either  delivered 
to  him  or  sent  registered  by  post. 

tv.  The  mode  of  the  appUcation  of  the  notice  of  sale  of  property  consisting  of  land  or 
aay  right  or  interest  therem  shall  be  as  follows : — 

One  copy  of  the  notice  to  be  fixed  to  the  wall  or  the  door  of  the  Court  issuing  it, 
a  second  copy  to  be  put  up  in  liie  village  or  town  where  the  sale  is  to  take  place,  a  t£ird 
to  be  affixed  to  the  wall  or  door  of  the  office  of  the  Collector  of  the  district  in  which  the 
land  is  situated,  and  a  fourth  in  the  Court-house  of  the  principal  Civil  Court  of  the  dis- 
trict by  the  execution  officers  of  the  Courts. 

V.  In  the  event  of  death,  suspension,  or  temporary  absence  of  any  subordinate  Judffe, 
the  District  Judge  shall  direct  the  person  who  may  be  appointed  under  section  57  of  tne 
l^mbay  Court's  Act  XIV.  of  1869,  to  carry  on  all  processes  of  execution  of  decrees  or 
other  orders. 

vi  As  respects  all  sales  of  immoveable  property,  the  Court,  in  fixing  the  place  of  sale, 
should  consult  the  wishes  of  the  parties  ;  a  preference  being  given  to  uiose  of  the  judg- 
ment-debtor. In  the  absence  of  any  expression  of  a  desire  on  the  subject  by  the  parties, 
the  Bale  should  be  held  where  the  property  is  situated,  except  in  cases  in  which,  in  the 
opinion  of  the  Court,  some  particular  advantage  is  to  be  obtained  by  holding  it  at  the 
Cfourt-house. 

vii.  All  such  sales,  when  held  at  the  Court-house,  should  be  conducted  by  some  res- 
ponsible officers  of  the  Court,  and  should  take  place  on  some  fixed  day  of  each  week* 
which  the  Court  should  make  generally  known.    Care  should  be  taken  that  time  and 

Slace  is  correctly  specified  in  the  proclamation  of  the  intended  sale,  and  that  the  sale 
oes  not  take  place  till  at  least  30  days  after  its  notification. 
via.  The  practice  which  exists  in  some  districts,  of  sale  beinff  begun  at  the  place  ^ertt 
the  property  is  situated  and  completed  at  the  Court-house,  shomd  m  dis<K>ntinued  (O.  0, 
pp,  7  a/nd  8.) 

26 
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{e)  Trees  and  growine  crops  are  not  move- 
able property.  TbfaU  Ahmad  v.  Beni  Mad' 
huh  Mookerjee,  A  W,  R.  XXIV.    394, 

A  eoit  for  the  recovery  of  mortgaged  debt 
by  the  sale  of  the  mortgaged  jHroperty  is 
not  a  smt  for  land. 

A  Coort  may  decree  the  sale  of  mort- 
gaged immoveable  property  thouj^h  situa- 
ted beyond  its  jurisdiction.  Yentrohu 
BalthetKoiary.  Rambhaji  Valad  Arfun 
Bom.  IT.  a  IX.  12. 

Where  an  estate,  or  share  in  an  estate,  not 
■evered  for  the  purposes  of  revenue,  is 
imder  attadmientby  order  of  a  Civil 
Court  in  execution  of  a  decree,  such 
•state  or  share  cannot,  under  section  5 
of  Act  XI.  of  1859,  be  sold  for  arrears 
ctf  revenue  without  the  notice  required 
by  sec.  5  of  that  Act.  The  words 
''arrears  of  estates  under  attach- 
loent"  are  not  confined  to  estates  the 
whole  of  which  is  under  attachment. 
The  appointment  of  a  surbarakar  or  ma- 
nager oy  a  Court  does  not  supersade  an 
Attachment.  Banwaree  Latl  Sahoo  v. 
Mahaheer  Prathad  Singh,  L.  i2., /.  A.^ 
X  89, 

A  ludicial  sale  transfers  to  the  purchaser 
the  property  of  the  judgment-debtor 
aoainst  tiie  debtor's  will,  and  places 
ue  purchaser  in  a  higher  position  than 
that  which  the  judgment-debtor,  by  any 
private  alienatiim,  could  confer  on  him. 

Such  a  purchaser  is  competent  to  defend 
his  possession  and  title,  by  showing  that 
the  charffe  which  it  is  sought  to  establish 
against  me  estate  is  fraudulent  and  col- 
lusive, and  therefore  void.  Oamrao 
BimghT.  Shimhoo  J^ath,  N.  W.  P.  1870, 
38. 

Where  a  decree  for  a  bond  provides  for  sale 
of  the  pledffed  property,  if  the  money  is 
not  paid,  l£e  property  is  liable  for  the 
debt  decreed. 
The  decree-holder  can  sret  at  the  'property 
only  in  execution,  like  any  other  judg- 
ment-creditor^ but  the  judgment-debtor 
is  entitled  to  the  benefit  ol  this  section. 
Mohunt  Bam  Bticha  Basi  v.  Bocrga 
Butt  Mister  8.  W.  B,,  XIII.  46, 
(/)  It  is  plain  that  what  the  Legislature  in- 
tended bv  this  and  some  analogous  provt- 
aons  of  tne  Code  was  to  prevent  needless 
sacrifice  of  the  judgment-debtor's  property 
by  a  forced  sale,  and  at  the  same  time  to 
provide  for  the  satisfaction,  within  a  rea- 
sonable time,  of  the  creditor's  claims. 
Cure  should  be   taken  not  to  exercise  the 
power  given  by  these    sections  so  as  to 
Inflict  an  injury  on  the  deeree-holder. 
An  order  placing  property   under  manacle- 
ment,  which  does  not  provide  for  a  timely 
liquidation  of  the  debt,  is  an  unjubtifiable, 
wrcDg  upon  the  creditor,    and   benefits 
no  one  except  the   manager. 


An  essential  element  in  such  arrangem  out 
moreover,  is  the  economical  administra- 
tion of  the  property. 

The  following  rules  are  to  be  observed  heneo- 
forward  in  all  cases  where  it  is  proposed 
to  place  under  management  the  tmmove- 
aUe  property  of  judgment-debtors  which 
is  already  under  attachment. 

Ir  The  judgement-debtor  is  to  be  strictly 
examined  touching  the  profits  and  out- 
goings,  such  as  Government  revenue  pat* 
ni  rent,  or  the  lik^,  the  cost  of  manage* 
ment,  and  the  existing  condition  of  tho 
property. 

II.  The  execution-creditor,  or  his  pleader^ 
is  to  be  asked  by  Court  whether  he  con* 
sents  or  objects,  and  the  grounds,  if  any, 
of  objection  are  to  be  recordeA 

III.  If  the  creditor  object  and  the  objeetioa 
be  overruled,  the  Court  is  to  re  derd«  in  tbo 
hand-writing  of  the  Judge,  an  or  ero  setting 
forth  its  reasoos  for  placing  the  pr  operty 
under  management^  the  amount  o^  the  debt, 
the  profits  or  income  of  the  property,  and 
the  period  within  which,  by  estimate^ 
the  debt  will  be  liquidated.  Svch  period 
in  ordinary  cases  ought  not  to  excoM  two 
or  three  years.  When  the  order  is  mado 
by  consent,  it  wiU  only  be  necessaiy  to  r«» 
cord  the  last  mentioiMd  particular 

IT.    The  Court    should  then  proceed  to 
appoint  a  manager,   with  such  establish- 
ment (if  any)  as  may  be  necessary,  with 
such    remuneration  as  it  may     think 
proper.     The  expenses  of  management, 
however,  should  not,   except  under  very 
special  circumstances,  exceed  13  per  eent 
01  the  gross  coUectioBS,   or  profits  ;  and 
security  should  be  required  not  less  in 
amount  than  half  the  yearly  collections. 
y.     Notice    of  the  intention    to  appoint 
a  manager  should  be  given  at  ^e  Coort* 
honse,  and  on  the  property,  at  least  15 
dajrs  beforehand,  and  candidates  for  tho 
office  should  be  invited. 
YI.    No  person  should  be  appointed  mana- 
ger  (unless    with  the  approi^  of  tho 
Pistrict  Judge)  who  cannot  read    tho 
language  in  which  the  accounts  of  tho 
property  are  kept  and  the  ryots*  engaf^ 
ments  are  written,  or  who  cannot  givo 
the  security  required  by  the  Court. 
Vil.  Whenever  property  is  placed  nnder 
^management,  or  a  manager  is  appointed, 
if  tbe  Court  making  the  appointment  bo 
not  the  District  Court,  the  order  and 
the  appointment  should  be  reported  to 
the  Judge  of  the  District  Court,   who, 
if  he  disapprove    thereof,  may  signify 
snch  disapproval  to  the  Court  makmg 
such  order  or  appointinent ;  and  if  soon 
Court  shall  not  satisfy  the  DistriotConrt 
thereupon,  the  Judge  should  report  ^o 
matter  for  the  infonnation  of  the  High 
Court. 
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VnL  Whenerer  application  i«  made  by 
Bubsequent  or  other  iudgmeat-creditor 
lor  the  attachment  and  sale  of  property 
already  under  management,  the  Court 
•hould  call  upon  the  judgment-debtor 
to  show  cause  vhy  such  property  should 
not  be  sold,  and  to  give  notice  of  such 
application  to  all  previous  attaching 
creditors ;  and  unless  it  can  be  showi^ 
that,  regard  being  had  to  all  execution 
claims  upon  the  property,  or  against  the 
judgment-debtor,  the  management  can 
mtm  be  properly  continued,  such  pro- 
perty ought  then  to  be  brought  to  iaXe, 
the  earliest  attaching  creditor  being  of 
course  entitled  to  the  benefit  of  sec. 
270. 

IX.  Any  execution  creditor  who  has  attach- 
ed the  property  under  management  may 
at  any  time  apply  to  the  Court  to  put  an 
end  to  the  management,  and  such  appli- 
cation should  be  duly  considered.  C. 
O.,  1871.  l9yJidy  lUA,  ib.  U,  C,  O,  C.  H. 
a,  68-61. 

To  save  a  particular  property  from  sale, 
a  judgment-debtor  must  show  the  value 
and  condition  of  other  properties  in  her 
possession,  and  tiie  Judge  must  consider 
now  and  by  what  arrangement  such  dis- 
posal of  diflferent  portions  of  such  pro- 
perty may  be  made,  so  as  to  avoid  the 
sale  of  the  property  already  attached. 
Deb  KumaH  Bioi  v.  Ram  Lai  MuJuirji, 
B,  L,R.,IILApp,,\\Qn;,S.  W,  R., 
XII.  66. 

Ko  authority  is  hereby  given  to  a  Court 
to  give  a  lease ;  it  is  only  empowered  to 
give  the  judgment- debtor  time.  Lnoh- 
miput  Dugur  r.  Maharajah  Jugut  Sadur 
inwwjri,  i*.  1864,  3rw.6. 

This  section  cannot  be  used  so  as  to  keep 
property  under  attachment  in  order  to 
satisfy  any  fiitore  sum  which  may  fall  due 
«nder  a  decree,  and  in  payment  of  which 
default  may  occur.  Bamdhan  Mitter  v. 
JEwto  Nath  DitU,  B.  I.  -B..  IV,  A,  C. 
SO ;  nor  is  it  intended  to  give  Courts,  for  an 
indefinite  length  of  time,  the  management 
of  the  encumbered  estates  of  the  country  or 
to  compel  decree-holders  to  submit  to  such 
an  unreasonable  delay  as  fifteen  or  twenty 
▼ears  before  obtaining  satisfaction  of  their 
decrees,  figdnun  Atehubaranajga  v.  B. 
M.  Amiihan.MadH,  C,  V.  272. 

The  fact  of  the  judgment<lebtor*s  posse^g 
properties  other  than  the  one  attached,  is  no 
ground  for  rejecting  an  application  under 
sec.  306.  ActX.  of  1877,  for  the  appoint- 
ment of  a  manager.  Debkuma^i  Bibee  v. 
BamLaUMookerjee,  B.  L,  B.,  III.  -^i>p., 
107/5.  W.R.,XILm. 

When  property  has  been  put  up  for  sale  at 
suction  Id  execution  of  a  decree,  and  bids 
have  been  lan&fide  made  for  it,  the  Court 
is  nd  competont  to  postpons  the  sale,  or 


to  decline  to  conclude  it,  and  order  another 
auction,  merely  on  the  representation  of 
the  judgment-debtor  that  he  can  obtain 
a  higher  price  by   private  transfer,   there 
being  shown  no  ground  to  believe  that  the 
amount  of  judgment- debt  would  have  been 
thus  realized.     Baboo  Luohmee  Ndrain  v. 
Baboo  Bhyroo  Parshad,  Agra  Bep ,  I, 
Mis.lh 
(g)  These  deposits  are  not  to  be  placed  in 
Government  Savings   Bank.    Panj.  C .  0, 
B,  a,  7-668  0/1875. 
<^)    See  notes,  sec.  293. 
(i)    It  is  clear  that  the  purchaser  at  the  sale, 
qtioad  purchaser,  cannot  come  in  under 
this  section,  but  the  use  of  the  words  "  any 
person    whose   immoveable    property    is 
being  sold"  seems  wide  enough  to  admit 
third  parties  with  interests  in  the  property 
under  Bale.   The  question,  however,  is  very 
doubtful ;  under  the  old  Code,  when  a  mort- 
gagee of  two  properties,  M.  and  P.,  obtained 
a  decree  tmder  which  both  were  attached 
and  lotted  for  sale,  P.  to  be  sold  first  and 
M.  afterwards,  *and  on  the  application  of 
the  judgment-debtor,  M.  was  sold  first, 
and  P.  i^erwards ;  after  the  sale  a  person 
who  claimed  under  a  conveyance  by  the 
owner,   subject  to  A.'s  mortgage,  applied 
to  set  aside  the  execution  sale  as  irregular, 
but  was  not  allowed  to  come  in.  Jbgeena* 
rain  Singh  v.   Bhughano,  S,  W,  R.y  Mii, 
IL  13. 
The  Bombay  High  Court  ruling,    KrUhnaara 
V.  Venkatesk,  Bom,  H.  C»,  XL  15,  wouldlet 
in  any  person  who  has  sustained  substantial 
injury  J  but  still  it  must,  of  course,  be  quali- 
fied by  the  words  of  the  Act  quoted  above. 
Tn  that    case    it  was   further  held  that, 
although  the  applicant  was  creditor  for  a 
sum    less    than  Bs.   5,000,    still,  as  the 
sale  took  place  in  a  suit  for  a  sum  above 
Ks.  5,000,  an  appeal  lay  to  the  High  Court. 
The  Court  executing  the  decree  must  try  the 
validity  of  the    objections.    Oaneah  Lai 
Tewari  v.  Rani  Bindu  Vathini.  ib,  XXIV, 
86. 
(j)    The  material  irregularity  must  havs 
resulted  in  substantial  damage  to  the  ap- 
plicant, otherwise  it  will  form  no  ground 
for  setting  aside  the  sale.    Subject  to  this 
qualification,  the  followiag  may  be  consi- 
dered such  irregularities;  and  when  they 
are  urged,  it  is  the  bounden  duty  of  the 
Court  to  take  evidence  and    determine 
whether  the  irregularity  has  been  material, 
and  the  damage  resulting  from  it  to  appli- 
cant substantial  .'*- 
(1)    The  ^t  of  an  execution  sale  having 
taken  place  about  two  hours  earlier  than 
the  hour  announced,  and  bidders  having 
thus    been    prevented    from    attending. 
Xhodeja  Bebei  v.  Bam  Nwrain  Dau,  A. 
XIL  611. 
(2).    Without  attaohmMit  and  notice  of  m1« 
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310   (14  Act  23, 1861.)  When  the  property  sold  in  exe- 
co-sharer  of  a  share  of    c^^^on  of  a  decree  is  a  share  of  undi- 
undividcd    estate  sold  in    vided  immoveable  property,  and  t  WO 
•^®^ution  to  have  preference     or  more  persons,  of  whom  One  is  a  co- 
^      ^'  harer,  respectively advancethe?arae 

sum  at  any  bidding  at  such  sale,  such  bidding  shall  be  deemed 
to  be  the  bidding  of  the  co-sharer.  (A) 
•Beep.  308.  811.  (256)  The  decree-holder  or  any*  (i)  person  whoso 
Bale  of  land  not  set  aside  immoveable  property  has  been  sold 
on  ground  of  irregularity  under  this  chapter  may  apply  to  the 
mileesincaaeof  BubsUntial  ground  of  Set  aside  the  Sale  on  the 
^*^*  Court  to  a  material  irregularity  (j) 

tSs.  274  289    ^^^  publishing •/)  pr  Jconducting  it; 

&o./  l^ut  ^0  sale  shal  1  be  set  aside  on  the  ground  of  irregularity  un- 

t  St.  290  &c.,     less  theapplicantproves  tothesatisfaction  of  the  Court  that  he 

bassustained  substantial  injury  by  reason  of  suchirregularity. 

312.    (257)  If  no  such  application  as  is  mentioned  in  the 

Effect  of  objection  being    l^st  proceeding  soction    be   made, 

disallowed  and  of  its  being    or  if  such  application  be  made  and 

•^^^^  the   objection   be    disallowed,    the 

Court  shall  pass  an  order  (m)  confirming  the  sale  as  regards 

the  parties  to  the  suit  and  the  purchaser. 

If  such  application  be  made,  and  if  the  objection  be 

allowed,  the  Court  shall  pass  an  order  setting  aside  the  sale 

No  suit  to  set  aside  on  the  ground  of  such  irre;4ularity 

an  order  passed  under  this  section  shall  be  brought  by  the 

party  against  whom  such  order  has  been  made. 

318.    The  purchaser  at  any  such  sale  may  apply  to  the 

Court  to  set  aside  the  sale,  on  the 

HWe^esde*^^^^  ^  ***    ground  that  the  person  whose  pro- 

perty  purported  to  be  sold  had  no 

^leable  interest  therein,  and  the  Court  may  make  such 

order  as  it  thinks  fit;  provided  that  no  order  to  set  aside 

a  sale  shall  be  made,  unless  the  judgment-debtor  and  the 

decree-holder  have  had  opportunity  of  being  heard  (n) 

against  such  order. 

^   ^     ^.      .    ,  114.  (256)  No  sale  of  immove- 

Confirmation  of  sale.  ,  ,  x    V   n  i.  i_     i   x 

able  property  shall  become  absolute 

until  it  has  been  confirmed  (o)  by  the  Court. 

.^     ^  315.     (258)  W  hen  a  sale  of  im- 

u''re::^:d^^c&^    "moveable  i>roperty  is  set  aside  (,0 

under  section  312  or  313. 

or  when  it  is  found  that  the  judgment-debtor  had  no 
saleable  interest  in  the  property  which  purported  to. be 
sold,  and  the  purchaser  is  for  that  reason  aeprived  of  it, 

the  purchaser  shall  be  entitled  to  receive  back  his  pur- 
chase-money (q)  (with  or  without  interest  as  the  Court  may 
direct)  from  any  person  to  whom  the  purchase-money  has 
been  paid. 
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haviog  been  duly  issued  and  published, 
(the  Judge  was  wrong  in  rejecting  this 
objection  simply  on  the  strength  of  a  peti- 
tion, put  in  two  days  previously  by  an 
•gent  of  the  judgment-debtor,  which  was 
nlent  in  the  matter  of  the  above  allega- 
tion). XtUee  Stthai  v.  MvJchhon  Lai,  ib» 
XXIV.  216.  The  ontu  probandi  rests  on 
the  plaintifif  to  prove  an  allegation  of  fraud ; 
mere  irregularity  in  the  issue  of  processes 
will  not  of  itself  prove  fraud,  even  where 
the  auction  bids  are  so  small  as  to  excite 
suspicion.  Mu$$i.  Bibi  Kubu\  u»  v.  Atusst, 
£ibi  >ufeehvn,  ib,  XXIV.  28S. 
(8).  Want  of  local  jurisdiction  in  a  Court 
which  sold  a  village.  (This  must  be  found 
in  fact  and  law  before  sale  can  I  e  set  aside), 
Munshi  Mukammad  utAeed  Khan  v.  JT.  M, 
Dtbia,  ib.  XXIV.  443. 

(5)  Sale  on  a  holiday,  whether  fiied  or  a 
day  on  which  Courts  are  closed  by  order 
of  the  High  Court.  Haro  Jamadar  v.  Jadub 
Chandar  Haldar,  ib.  III.  Mii.  24. 

(6)  Where  property  is  advertised  to  be  sold 
in  execution,  a  change  in  the  specified 
programme,  without  notice  to  intending 
bidders,  or  the  express  consent  of  the 
judgment-debtor,  Pokhraj  Singh  v.  Got- 
iain  Mvnraj  Pooree^  ib,  XII.  281. 

(7)  Where  certain  properties  (factories  and 
lands)  .were  numbered  separately  in  the 
lothundee  of  sale,  an  irregularity  was 
held  to  have  been  committed  by  their 
being  sold  in  a  lump.  Urquhart  v.  Jvundee- 
put,  ib.  XII.  492. 

A  default  undei^  sec.  298  is  not  an*'  irregu- 
larity in  conducting  the  sale"  Binda  Debee 
Dauu  V.  Gopec  Soondtry  DouiOf  ib.  Mis. 
VI.  82. 

Jttd^ment-dt)btor  must  prove  that  the  irre- 
gularities led  naturally  to  dimunition  in 
price  before  he  can  set  the  sale  aside.  Sheo 
jProJrash  Mints  v.  Hurdco  Naraiji,  ib. 
XXn.  550. 

When  a  sale  in  execution  is  set  aside,  no  such 
rights  and  intercHts  are  left  to  the  pur- 
chaser as  can  be  sold  on  his  behalf.  Hyud 
Muhammad  AfnU  y.  Kar^hya  Lallf  ib. 
42. 

The  reversal  of  a  putnee  at  the  suit  of  one 
sharer  is  sufficient  for  the  interests  of  the 
other  sharers.  Tarinee  Prasad  Ohose 
V.  Banee  Madhub  Panday,  ib.  II,  248. 

JL  sale  by  the  second  attaching  creditor 
cannot  he  set  aside  at  the  suit  of  the  first, 
who,  after  attachment,  delayed  to  pro- 
ceed to  a  sale  Mokunt  Nanuk  Bakhsh  v. 
Koonwur  Roy^  ib.  62. 

The  irregularity  must  be  one  committed  ab 
sale  and  not  one  afterwards.  Brinda  Debt 
Dasiy.  QopiSu/ndaHDasi.  WymRep,  IL 
219;  S.  W.R,  VI.  82.  The  irregularity 
should  be  inquired  into  first,  and  then  the 
question  of  damage.  Muut.  Parbati  v. 
OWdhan  Led,  ib.  VL  Mif.  125. 


An  order  of  postponement  invalidates  a 
notification  of  sale  even  though  such  order 
may  arrive  the  day  after  the  sale,  Nonidh 
Singh  v.  Musst,  SohunKooer,  N.-W.  P. 
1872,  185. 

If  a  sale  be  wrongly  set  aside,  the  sale  of  the 
same  property  by  a  second  Court  becomes 
inoperative.-    Mad.  II.  C,  VI.  860. 

Kor  would  the  CalcutcA  High  Court  allow 
an  objection  by  a  Tepresetitative.  that  he 
had  obtained  nothing  by  inheritance,  as 
an  iiregularity  under  this  section.  CTiaW' 
dhri  Sheikh  Wahid  AH  v.  Mnstt.  Jumaye, 
S.  W.P.,  VI.,  Mis  116. 

This  section  does  not  afiect  suits  brought  (1) 
to  set  aside  a  sale  on  the  ground  that  the 
decree  was  satisfied  before  the  ^  sale  took 
place.  Abdul  HyCyY.  Noufob  Paj.  WymP., 
V.  206;  S.  W.  A,  IX.  196;  (2)  uor  to  fraud 
vitiating  the  sale  m  tcto,  Umbiha  Churan 
Chucketiutfy  v.  Dwarkanath  Ghost,  ib, 
rjJJ.  606.      • 

A  sale  is  not  cancelled  merely  because  the 
decree  on  which  it  proceeds  has  been  set 
aside.  Ptari  Moni  Dativ.  CoUtctor  of  Bter* 
bhocm.  ib.  VIII.  300 ;  see  also  B.  L.  A,  Z 
{A.  C.)  84. 

Where  a  sale  was  fixed  for  the  20th  Novem- 
ber, but  delayed  until  the  22nd  without 
any  order  of  postponement,  or  any  fresh 
proclamation  of  the  day  of  sale,  there  is  a 
prima  facie  case  of  injuiy  to  the  paity 
whose  property  was  sold.  Sawal  'Singh  v. 
JLvkhun  Pandey,  N.  W.  P.  15*70,  143. 

(k)  A  shareholder  in  one  patti  of  a  pattidari 
estate  is  not  a  "stranger"  with  reference 
to  a  shareholder  in  another  patti  of  the 
estate,  within  the  meaning  of  that  term 
in  this  section. 

The  auction  purchaser  at  a  sale  in  execn* 
tion  of  a  decree  of  a  share  in  a  pattidari 
estate  seeking  to  establish  his  right  as 
against  a  person  whose  claim  to  the  right 
of  pre-emption  onder  the  provisions  of 
this  section,  has  already  been  allowed, 
and  in  whose  favour  the  sale  has 
been  confirmed,  cannot  maintain  a 
suit  for  possession  of  the  share,  but 
should  sue  for  a  declaration  that  the 
person  claiming  the  risht  of  pre-emption 
has  no  such  right  and  to  set  aside  the 
sale.  See  Tasvduk  Alt  v.  Muksud  Ali, 
H.  C.  R.,  N.'W.  P.,  1S74.  ^2  ]Ihhe6 
Parshad  v.  Sisheshur  Parshad  •  ing\ 
ib.  and  Shib  Sahai  y.  Thika  Ram, 
ib.  1875.  97  IhrxandAliy.Alimullah, 
I.  L.  R.,  I.  272. 

(J)  See  the  case  of  Lamb  v.  Bigay  Kuh^n 
Pas,  M.  L  A.,  VIII.  427,  where  it  had 
not  been  made  out  to  the  satisfaction 
of  the  Court  that  there  was  any  town  or 
village  within  the  pargana  at  which 
notice  could  have  been  given,  and  the 
posting  of  the  notification  at  the  princi- 
pal judgment-dehtor'A  house  wm  not. 
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The  repayment  of  the  said  purchase-money  and  of  the 
interest  (if  any)  allowed  by  the  Court  may  be  enforced 
against  such  person  under  the  rules  provided  by  this  Code 
•  8.  251  for  the  execution  of  a*decree  for  money. 

Certificate  to  purchaaer      •       316-      (259,  260)  When  a  Sale  of 

of  immoveable  property.        immoveable  property   has  become 

absolute  in  manner  aforesaid,  the 

CrtSficteto  rtaf  n^.    Snltf*^'  grant  a  certificate  (r) 
of  actual  purchaser.  statmg  the  name  of  the  person  who, 

at  the  time  of  sale,  is  declared  to 
be  the  purchaser  and  the  date  of  such  sale. 

B.„.nupu„Wnat.,.  •^J''.-     if^)     ^0  suit  shall  be 

ooguked.  mamtamed  {s)  against  the  certified 

purchaser  on  the  ground  that  the 
purchase  was  made  on  behalf  of  any  other  person,  or 
on  behalf  of  some  one  through  whom  such  other  person 
claims,  (t) 

J»^othing  in  this  section  shall  bar  a  suit  to  obtain  a  de- 
claration that  the  name  of  the  certified  purchaser  was  in- 
serted in  the  certificate  fraudulently  or  without  the  consent 
of  the  real  purchaser,  (u) 

318.  (263)    When  the  property  sold  is  in  the  occupancy 
Delivery  of  immoveable    of  the  judgment-debtor  or  t)f  some 

property  in  occupancy  of    jierson  on  his  behalf,  or  of  some person 
t  S.  276.         3«<iinn««^t^ebtor.  claiming  under  a  titlefcreated  by  the 

judgment-debtor  subsequently  to  the  attachment  of  such 
property,  and  a  certificate  in  respect  thereof  has  been  grant- 
ed under  section  316,  the  Court  shall,  on  application  by  the 
purchaser,  order  delivery  to  be  made  by  putting  the  pur- 
chaser or  any  person  whom  he  may  appoint  to  receive  deli- 
very on  his  behalf  in  possession  of  the  property,  and,  if  need 
be,  by  removing  any  person  who  refuses  to  vacate  the  same,  (v) 

319.  (264)   When  the  property  sold  is  in  the  occupancy 

-.,.          .,           .-      of  a  tenant  or  other  person  entitled 
Deuvery  of  immoveable     x^  ^^^ ^  xi  _  ^  j  x-/»      . 

property  in  tha  occupancy  *^  occupy  the  same,  and  a  certificate 
of  tenant.  in  respect  thereof  has  been  granted 

under  section  316,  the  Court  shall 
order  delivery  thereof  to  be  made  by  affixing  a  copy  of  the 
certificate  of  sale  in  some  conspicuous  place  on  the  property 
luid  proclaiming  to  the  occupant  by  beat  of  drum  or  in  such 
other  mode  as  may  be  customary,  at  some  convenient  plaoe, 
that  the  interest  of  the  judgment-debtor  haa  been  trans- 
ferred to  the  purchaser,  (w) 

320.  The  local  Government  may,  with  the  sanction  of  the 
Power  to  prescribe  rules    Govemor-General  ill  Council,  de- 

for  transferring  to  Collector    clare  by  notification  in  the  official 

j^tion  of  decrees  sale  of    Gazette  that  in  any  local  area  the 

execution  of  decrees  in  cases  in  which 

a  Court  hat  ordered  any  immoveable  property  to  be  sold^ 
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under  the  circamstaiices,   held  to    be  a 
material  irregalaiity.    Farther,  if  there 
had  been  an  irregularity,  the  Council  held 
that  it  ought  to  have  lieen  brought  before 
the  Court  below,  and  taken  advantage  of 
then. 
The  iseue  of  a  notice  of  sale  after  the  death 
of  the  original  decree-holder,  and  before 
any  person  had  applied  to  be  registered 
as  the  substituted  decree-holder,  is  no 
irregularity.    Gcbind  Chunder  Aooch  v. 
BaiMM  Dau  Mookeiji,  S,  W.  -R.,  XXIL 
481. 
6.    To  set  aside  an  execution  for  frand,  it 
is  not  enough  to  find  that  the  mode  of 
Tn«.lriwg  attachment  and  proclamation  is 
Bcoordmg  to  law,   but  the  surroundiog 
circumstances  must  be  considered. 
He  has  to  consider  first  what  was  the  effect 
of  the  notice  required  by  sec.  481 ;  he  has 
to  consider  the  circumstances  of  the  de- 
fendant when  the  attachment  was  made 
and  the  sale  proclamation  issued ;  he  has 
to  consider  the  mode  in  which  the  sale  was 
conducted  ;  he  has  also  to  consider  the 
value  of  the  property  as  well  as  the 
price  fetched  for  it ;  he  has  to  consider 
who  was  the  real  purchaser  ;  and,  lastly, 
he  has  to  consider  whether  there  was  re- 
ally any  debt  due  to  the  judgment-credi- 
tor by  the  judgment-debtor,  plaintiff,  at 
the  tune  when  the  execution  was  sued 
out.    All  these  things  may  be  indica- 
tiTe  of  fraud,  and  the  Judge  will  take  all 
these  things  into  consideration,  and  then 
draw  his  conclusion  whether  in  his  opi- 
nion they  are  sufficient  to  indicate  fraud 
to    pass    a   fresh   judgment.     Choonee 
Bakoo  V.  Mwvnoo  LaXl,  S.    W,  R,  XIV. 
825. 
Publication  of  a  sale  notice  must  usually  be 
proved  by  the  officer  charged  with  its 
publication;  only  under  special  circum- 
stances need  he  be  called  upon  to  support 
his  return  by  other  testimony.  Alimoody 
CJtaudhri  v.  Chander  Nath  Sen,  6.    W, 
Jl,,  XXIV,  227. 
(m)  An  appeal  lies  from  orders  under  this 
section  for  confirming  or  setting  aside   a 
•ale,   sec.  688.  Where  objections  to  sale 
proceeding  are  presented  by  judgment- 
debtor,   the  Court    ought    to    make  a 
careful   investigation   into  the   circum- 
stances attending  such  sale,  aud  not  only 
rely  on  the  mere  report  of  a  nazir. 
Each  objeetion  should  be  taken  up  separately 
and  determined  specially,  and  the  reasons 
for  the  finding  duly  recorded.    Soohh  lUa 
Bingh  y.  Mooftee  Juffayool  Houein,  N,-  VV. 
P.  1870,  142. 
Where  an  execution  sale  was  set  aside,  on 
the  ground  of  irregularity  on  the  pairt  of 
theamlnand  other  officials:  JBeld  tiiat 
the  jndfimentKlebtor  was  not  chargeable 
with  the  expenses   of    such  tale.     W, 


HuUe  V.   LuchfMin  Doss,  Agra  It.,  I, 
Mis,,  1. 
(«)  An  order  cannot  be  said  to  have  been 
made  under  this  section  when  the  judg- 
ment-debtor was  not  aware  of  the  pn>> 
ceedings.        Srimonto     Poramanic     v. 
Ohhoy  Chum  Manna,  &    W.   R,,   XL 
296. 
{p)  Where  a  sale  hss  been  confirmed  and 
the  {mrchaser  has  obtained  a  certificate, 
the  interest  of     the    judgment-debtor 
ceases  from  the  date  of    sale,  becomes 
vested  in  the  puechaser,  and  the  latter 
is  liable  to  pay  G-ovemment    revenue 
from  the  date  of  sale,   not  that  of  con- 
firmation.     Bhairub    Chunder    JBando* 
padhya  v.  Soudamini  Bebi,  I,  L,   B,,  C, 
II.  145. 
Where  there  is   a  sale  iu  execution,  the 
latest  act  of  the  decree-holder  to  keep 
his  decree  in  force  is  the  sale  which  took 
place  at  his  instance,  nut  the   confir- 
mation of  the  sale.    The  Maharajah  cf 
Burdwan  v.   Laekhee  Manee  Dthi  and 
others,  a.  W.  R.  VIIL  869. 
{p)  This  sets  at  rest  the  point  on  which 
the  Calcutta  and  Bombay  High  Courts 
were  at  conflict.  (See  B.  L.  B,,  IV.  App, 
36,  and  Bom.  H.  C,  V.  83). 
The  former  Court  held  that  where  a  decree- 
holder   caused    certain  property  to  be 
sold  by  auction  in  execution  of  his  decree, 
alleging  that  it  belonged  to  his  judgment - 
debtor,  purchased  it  himself  and  set  up 
the  price  against  his  decree,  and  it  was 
found  the  debtor  had  no  interest  in  the 
property,  no  fresh  execution  could  issue 
agamst    judgment-debtor,   and    decree- 
holder  could  not  recover  his  money.  (Nor 
could  he  apparently  under  this  section, 
as  there  was  no  one  to  whom  \\  was  paia 
save  himself. — Ed.) 
(q)  If  the  Court.omit  to  order  repayment 
of  purchase-money,   purchaser  may  sue 
for  it  Grees  Chunder  Poddar  v.  Sookhooda 
Moyee,  &  W.  B.,  I.  55.    The  purchaser's 
right  to  recover  is  absolute,  provided  he 
was  not  guilty  of  fraud  or  misrepresenta- 
tion, &c.    Brojendro   Boy  Chaudhri  v, 
Jagamath  Boy,  ib.  VI.  147. 
For  rulings  on  sales  set  aside  for  other 

causes,  see  end  of  this  portion. 
The  plaintiff  purchased  at  sale  confirmed 
on  30th  November  1866.  On  proceed- 
ing to  take  possession,  he  was  opposed  by 
the  defendimt,  who  asserted  that  he  was 
in  possession  of  the  property  as  his  own. 
In  a  suit  under  sec.  315,  for  arefund  of  the 
purchase-money,  the  sale  still  remaining 
uncancelled,  held,  the  suit  must  be  dis- 
miised ;  that  sec  315  only  applied  to  cases 
where  the  auction  sale  had  been  cancel- 
led; that  the  proper  coarse  for  the  plain- 
tiff to  have  pursued  was  to  have  brongbt 
a  rait  under  section  886,  for  a  dedara. 
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or  the  execution  of  any  particular  kind  of  such   decrees, 

or  the  execution  of  decrees  ordering  the  sale  of  any  parti- 
•  See  n.  {b)        cular  kind  of,  or  interest  in*  immoveable  property, 
p.  21.  shall  be  transferred  to  the  Collector ; 

and  rescind  or  modify  any  such  declaration. 

The  local  Government  may  also  from  time  to  time  of  pre 
Power  to  prescribe  rules  Scribe  rules  for  the  transmisson 
ta  to  traosmissioD,  execution  the  decree  from  the  Court  to  the 
andretransmisbionofdecreee.  Collector,  and  for  regulating  the 
procedure  of  the  Collector  and  his  subordinates  in  execut- 
ing the  same,  and  for  retransmitting  the  decree  from  the 
Collector  to  the  Court. 

PowerofCoiiector  as  to  ^Sfl.  Whenever  the  execi  tion 
■ale  of  bndin  execution  of  of  a  decree  has  been  SO  transftrred 
decree.  the  Collector  may — 

(/i)  sell  the  property  comprised  in  the  decree  by  public 
auction,  and  either  in  one  or  more  lots  as  he  thinks  fit : 

{b)  affix  reasonable  reserved  price  for  each  lot : 

(c)  adjourn  the  sale  for  a  reasonable  time,  whenever  he 
deems  the  adjournment  necessary  for  the  purpose  of  ob- 
.taining  a  fair  price  for  the  property,  recording  his  reasons 
for  such  adjournment : 

(d)  buy  in  the  property  offered  for  sale  and  re-sell  the 
same. 

322.     Whenever  the  execution  of  a  decree  not  being  a 
decree  directing  the  sale  of  immove- 
.xrS'^'^urine^r.    able  property  in     pursuance  of  a 
decrees  SO  transferred,  contract   specifically    affecting   the 

same,  but  being  a  decree  for  money 
io  satisfaction  of  which  the  Court  has  ordered  the  sale  of 
immoveable  property,  has  been  so  transferred,  the  Collector 
may  either  proceed  as  the  Court  would  proceed  under  sec- 
tion 305,  or  if  he  has  reason  to  believe  that  the  judgment- 
debts  of  the  judgment-debtor  can  be  discharged  without  a 
sale  of  the  whole  of  such  property,  the  Collector  may  (  not- 
withstanding any  order  under  section  304,  but  subject  to 
such  rules  as  may  from  time  to  time  be  made  in  this  behalf 
by  the  Chief  Controlling  Revenue  authority )  raise  the 
amount  necessary  to  discharge  such  debts  with  interest 
thereon  according  to  the  decree,,  or,  if  the  decree  makes  no 
provision  as  to  interest,  then  with  interest  ( if  any )  at  such 
rate  as  he  thinks  fit, 

(a)  by  letting  in  perpetuity,  or  for  a  term,  on  payment 
of  a  premium  equivalent  to  such  amount,  the  whole  or  any 
part  of  the  judgment- debtor's  immoveable  property :  or 

{b)  by  mortgaging  the  whole  of  any  part  of  such  pro- 
perty: or 

(c)  by  selling  part  or  such  property :  or 


Digitized  by  VjOOQIC 


SALE  CBRTDICATB. 


209 


tion  of  the  judgment-debtor's  rights 
title,  and  interest  in  the  property. 
Biitesrear  Pandoy  y.  Bhagwan  Iku», 
B,  L.  R^  lU,  301. 

This  section  contains  notiung  to  prevent 
the  purchaser  from  obtiuning  possession, 
when  he  can,  without  intervention  of  the 
Court  Obhoga  Cha/r€m  Daiy  t,  JK,  CL 
OkateS.  W.  R^  XXII,  406. 

If  when  a  jud^ent-debtor's  right  and 
interests  in  property  are  sold,  the  proper- 
ty is  lawfoliy  m  the  possession  of  ten- 
Ants,  the  proper  course  is  not  to  dispute 
their  lawful  possession  and  occupation, 
Imt  to  place  the  purchaser  in  a  condition 
to  receive  from  them  the  rents  in  the 
place  of  a  judgment-debtor.  Uneavenant' 
ed  Service  Bamk  v.  PaXmer^  N.  W.  P. 
1870, 456. 

When  a  claim  is  made  for  rent  by  a  pur- 
chaser of  interest  in  lands  sola  under 
execution,  he  must  prove  that  the  judg- 
ment-debtor previously  possessed  sucn 
daim.  TramflMwth  ChaUerjte  v.  Prem, 
Chwid  Sirkar,  Ind.  Jur.,  L  184. 

(r)  Delivery  is  complete  as  soon  as  the  steps 
prescribed  herein  are  taken ;  any  subse- 

Suent  act  of  resistance  on  the  part  of 
tie  claimant  does  not  give  the  Court  a 
right  to  interfere  in  the  way  provided  in 
sec.  335. 

A  decree-holder  obtaining  an  order  for  the 
sale  of  his  judgment-^btor's  interest  in 
eertain  propei^,  and  becoming  pur- 
chaser at  the  sale,  receives  a  sale  certifi- 
cate going  beyoiid  the  carder ;  he  cannot 
availnimself  of  anything  in  the  certifi- 
cate beyond  the  oraer.  If,  however,  he 
obtains  possession  according  to  the  cer- 
tificate, and  sells  to  a  bondfSe  purchaser 
without  notice  of  the  difference  between 
the  certificate  and  the  order  of  sale,  the 
latter  has  a  good  title.  Qowree  Kumal 
Bhuttaoharjee  v.  Surmt  Chimdor  Bon 
Bimoi,  S.  W,  R.,  XXII.  400. 

A  decree  for  the  sale  of  mortgaged  proper- 
ty was  attached  and  sold  in  execution  of 
a  decree,  held  that  the  interest  in  im- 
moveable property  thereunder  convey- 
ed to  the  Durchaser  was  immoveable 
property  witnin  the  meaning  of  sec.  316, 
and  that  a  certificate  of  sue  ought  to 
have  been  granted  to  the  purchaser. 
Ha/ri  QotM,  Joihi  v.  Bam  Chandra 
Pandarary  JosU,  B.H,a,  IX.  64.  • 

Sale  oertificates  are  instroments  declaring 
an  interest  in  property ;  and  if  the  value 
of  the  interest  so  declared  be  one  hun- 
dred rupees  or  upwards^  the  registra- 
tion of  taose  infltruments  is  eompmsory. 
See  Act  m.  of  1877,  M  H.  C.B,,    VL 

Mere  inaoeuracy  of  language  or  misdes- 
cription will  not  vitiate  a  rale  certificate; 
the  intention  of  the  parties  must  be  look- 


ed to.  SkeikKMa/iOa Bakhih  ▼«  IfwuH 
Xuntek  Lai,  A  W.  R.  VII,  245. 

(t)  This  section  is  no  bar  to  a  suit  where 
a  judgment-creditor  sued  for  a  declara- 
tion that  the  certified  auction-purchaser 
of  certain  immoveable  property  is  mere- 
ly a  trustee  for  the  jud^ent-debtor, 
and  that  the  purchase  m  purchaser's 
name  is  made  with  the  intent  of  defeat- 
ing or  delaying  him  in  the  execution  of 
his  decree.  In  such  case  the  decree-hol- 
der is  at  liberty  to  apply  lor  execution 
against  the  property  of  his  judgment- 
debtor.  SokunLaU  v.  Oya  Panhad,  N. 
W.  P.  1874^  266  ;  Puran  MaU  v.  AH 
Xkan,  I.  L.  R,  A.,  L  235 .  Noragain, 
where  defendant  in  possession  not  only 
denied  plaintiff's  title,  but  that  of  his 
vendor,  whose  purchase  is  dearly  frau- 
dulent, beinff  inade  in  collusion  with 
the  judgment-debtor  to  defraud  credi- 
tors, the  section  does  not  prol^t  a  de- 
fendant, under  such  ciroomstanoei^  from 
questioning  the  plaintiff's  title ;  it  pro- 
vides for  the  dismissal  of  a  suit  brought 
to  question  the  title  of  the  certified  pur- 
chaser^but  does  not  prohib^  a  defendant 
from  questioning  that  title  when  the  auc- 
tion-purchaser seeks  to  oust  him.  Mirza 
Khyrat  Ali  and  others  v.  Mirza  Midlak 
Khan,  and  others,  8.  W.  R.,  VJlZ  180. 

Where  a  mukararidar  of  land  sold  to 
satisfy  a  debt  sues  to  obtain  possessioo, 
and  tiie  purchase  if  found  to  be  not 
bondjlde,  but  for  the  party  in'possession, 
thisseotion  is  no  bar  to  die  suit,  the  ground 
of  fraud  alone  giving  plaintiff  right  to 
question  the  leg^ity  of  the  sale.  Mu$L 
ShamaXeihiY.  Must.  Rtylnthore,  3.  W. 
R.,  XIV.  179. 

(t)  Benamt  purchases  are  so  prevalent  in 
India  that  no  presumption  against  them 
necessarily  can  arise  except  where  they 
are  specially  barred.  The  leading  case  is 
that  of  the  Privy  Council  in  Musgt,  Behnu$ 
Xoer  V.  Laila  Bahooru  LeU  and  amthett 
M,  I.  A„  XIV.  i96. 

Brij  Lall  Opsdhia  was  mortgagee  in  posses- 
sion of  a  certain  talook.  Whilst  he  was 
so  in  possession,  the  interest  of  the  mort- 
gagor was  offered  for  sale  under  a  decree 
obtained  against  him  by  a  creditor,  and  one 
Lalla  Bahooru  Lall  became  the  ostensible 
purchaser  at  such  sale,  and  the  certificate 
of  sale  was  granted  to  him  in  his  own 
name  as  the  purchaser.  Brij  Lall  Ops- 
dhia remained  m  poaseesion  until  hisdeath, 
and  after  it  the  present  suit  was  brought 
by  Lalla  Bahooru  Lall  against  his  heir 
(ttie  present  appellant)  for  the  redemptioii 
of  the  talook  and  possession  of  it,  B  be- 
ing alle^  that  the  mortgage  debt  has 
been  paid  off  by  the  receipt  of  the  profits, 
and,  it  not,  that  he  was  ready  to  pay  what 
might  remain  due.   The  defence  waS|  that 
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(d)  by  letting  on  farm  or  managing  by  himself  or  another 
the  whole  or  any  part  of  such  property  for  any  term  not 
exceeding  twenty  years  from  the  date  of  the  order  of  sale:  or 

(e)  partly  by  one  of  such  modea  and  partly  by  another 
or  others  of  them. 

For  the  purpose  of  managing  under  this  section  the 
whole  or  any  part  of  such  property,  the  (Collector  may  exer- 
cise all  the  powers  of  its  owner. 

323.    In  the  case  of  a  decree  for  money,  if  the  Collector 

Pn)oedur6of  CoUector.       P^^P?^  A  ^^^    ''''^^^  ^^^"^ 
322,  he  shall  publish  a  notice  m  the 

language  of  the  district,  calling  upon  all  persons  holding 

decrees  against  the  judgment-debtor  to  notify  the  same  in 

writing  to  the  Collector  within  sixty  days  from  the  date  of 

such  publication. 

Such  notice  shall  be  published  by  being  posted  in  the 
Court-house  of  the  Court  which  made  the  Order  under  sec- 
tion 304,  and  at  such  other  places  (if  any)  as  the  Collector 
thinks  fit. 

So  long  as  an^  letting  or  management  under  section  322 
continues,  the  judgment-debtor  and  his  representative  in 
interest  shall  be  incompetent  to  mortgage,  charge,  lease  or 
alienate  the  property  so  let  or  managed  or  any  part  thereof. 

324.  K  on  the  expiratioti  of  the  letting  or  management, 

the  amount  necessary  to  discharge 
Sale  by  Collector.  g^^j^  ^^^yts  in  fuU  with  the    interest 

(if  any)  payable  thereon  has  not  been  raised,  the  Collector 
shall  notify  the  fact  in  writing  to  the  judgment-debtor  or 
his  representative,  stating  at  the  same  time  that,  if  the  ba- 
lance necessary  to  discharge  such  debts  and  interest  is  not 
paid  to  the  Collector  within  six  weeks  of  the  date  of  such 
notice,  the  Collector  will  proceed  to  sell  the  said  property  ; 
and  if  on  the  expiration  of  the  said  six  weeks  the  said  ba- 
lance is  not  so  paid,  the  Collector  shall  sell  such  property 
accordingly. 

325.  Whenever  the  Collector  sells  any  property  puiBoant 

to  the  said  order  of  sale,  or  exer- 

upon  him  by  sections  321  or  322,  he 

shall  inform  the  Court  which  made  such  order  of  the  fact 

of  such  sale  or  exercise,  and  shall  render  accounts  to  such 

Court  of  his  receipts  and  payments  in  respect  of  the  toid 

property,  and  shall  hold  the  balance  at  the  disposal  of  such 

Court. 

Such  balance   (after    deducting  therefrom    any     debts 

due  or  liabilities  incurred  to  Gov- 

AppUcafcionofbalwce.        emment  by  the  judgment-debtor) 

shall  be  applied  rateably  in  discharging  the  cbims  of  all  the 

decree-holcfers  who  have  complied  with  the  said  notice; 
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the  pnrohase  WIS  made  by  Lalb  Bahooni 
LflJl  in  hiB  own  name  aa  tkbenami  pur- 
chaser for  Brij  Lall  Opadhia,  and  with  Ids 
money,  and  that  the  attempt  bv  Lalla  Ba- 
hoony  IaU  to  set  up  a  title  in  himself  was 
a  frand.  It  was  decided  by  the  Conrts  in 
India  that  this  defence  was  true  in  fact; 
and  it  was  admitted  that  it  must  be  so 
trested  in  dealing  with  tl^e  question  to  be 
decided  in  this  appeal,  which  was,  whether, 
baying  reference  to  certain  sections  of  the 
Code  uf  Civil  Procedure,  the  defence  could 
in  law  he  made  available,  the  only  express 
enactment  on  the  subject  in  the  Civil 
Procedure  Code  being  that  contained  in 
section  816 ;  but,  it  being  contended  that 
there  may  be  inferred  from  this  section, 
taken  in  connection  with  sections  relat- 
ing to  the  manner   of  giving  possession, 
a  general  intention,  having  for  its    ob- 
ject to  prevent  an  enquiry  between  the 
purchaser  de  facto  and  the  person  for 
whom  he  is  alleged  to  have  purchased, 
upon  the  question,  whether  the  purchase 
was  b^nami  or  not ;  and  that  eflfoct  should 
be  given  to  that  intention. .  Held,  that  sec. 
816  was  clear  and  definite,  and  from  it 
there  was  nothing  from  which  it  could  be 
inferred  that  more  was  meant  than  was 
expressed.    That  it  was  confined  to  a  suit 
brought  against  the  certified  piurchasery 
and  to  a  specific  direction  as  to  what  should 
be  done  in  t|iat  suit^  vw.,  that  it  should  be 
dismissed  wish  costs.    That  the  present 
suit,  which  was  ihe  converse  of  that  point- 
ed at  in  the  sectioa,  was  not  withm  the 
words  or  scope  of  it.    That  no  inference, 
fairlv  arises  from  sec.  316,  that  it  was 
to   mterfere  with  benami  transactions, 
or  from    sec.   299,  800,  801,  808,  818, 
SI  9,  of  an  intention  to  prohibit  such  trans- 
actions.   That  the  ixuerence  sought  to 
be   made    against  henavyi  transactions 
rests  entirely  on  sec  816,   and  that,   if 
this  clause  were  absent  from  the  Code, 
there  is  absolutely  nothing  in  the  other 
sections  from  which  such  an  inference 
could  be  drawn.    The    express    enact- 
ment contains  no  words  to  restrain  the 
defence  set  up ;  and  there  was  no  bar  to 
preclude  the  enquiry  in  tins  suijt  into 
the  real  title. 

Bensmi  purchases  are  common  in  India, 
and  effect  b  given  to  them  by  the  Courts 
according  to  the  real  intention  of  the 
parties^  Theliegislature  has  not,  by  any 
general  measare«  declared  such  transac- 
tions to  be  illej^,  and  therefore  they 
must  still  be  recognized,  and  efiect  given 
to  them  by  the  Courts,  except  so  far  as  a 
positive  enactment  stands  in  the  way,  and 
aireots  a  contrary  coarse. 

(«)  This  does  not  preclude  a  person  pur- 
chasing henami  from  setting  up  his 
title  agtinst  a  person  not  being  the  oerti- 

*8ee  note 


fied  purchaser,  or  claiming  through  him. 
Mvut.  ShoranUty  DasH  v.    Oopeetoon* 
dary  Dam  and  other$,  Marsh,,  423. 
A.  bond  fide  purchaser  is  not  prohibited  from 
reconveying,  for  payment  of  the  purchase 
money,  property  sold  under  a  decree  to 
the  judgment-debtor.    If  the  latter  ac- 
cept the  proposal,  this  section  cannot  pre- 
clude a  contract  from  arising.     Jdir  Joshi 
y.  Mohammad  Ibrahim,  Botn,  H,  C,  X, 
844. 
(v)  It  is  the  practice  of  the  Indian  Courts, 
and  one  perfectly  consistent  with  reason 
and  justice,  not  tc  give  possession  under 
a  judicial  sale  by  removing  the  posses- 
sion of  one  who  is  in  possession  under  an 
apparently  ^m4 /{(iff  title.   If  the  debtor 
can  assert  his  title  to  possession  by  suit 
onlv,  the  new  owner  of  his  title  can  have 
no  higher  claim.     The  Courts  therefore 
leave  the  purchaser  to  assert  his  title  by 
regular  suit.    Tarakant     Bannerjee    t. 
Puddoomoney  Ban.  M.  I.  A,,  X  476. 
{w)  An  order  under  this  section  does  not 
decide  possession  of  a  third  party  in  the 
sunmiary  way  that  a  decision  under  Act 
XIV.  sec.  15  does.  Jugal  Kishor  v.  Muut. 
Mhm,   &  B.  A.,  Jf.  W,  JR.  265,  296. 
Date  from  which  possession  accrues  is,  ac- 
cording to  Atudoolah  v.  Shcihh  Akbar 
AU,  JS.   W.  R.,  ViL  60,  date  of  pubUca- 
tion  of  sale-purchase    and  proclamation.* 
(x)  Court  cannot  under  this  soction  alter 
the  terms  of  the  decree  by .  authorinng 
satiflfaction  by  instalmonte.  Bheo  Parshai 
V.  8h4va  Ram,  N,  W.  P.,  1869,  59 ;  Kasi 
Jxil  ▼.  Mwist,  Ameer,  ib,  847.  Seep.  201. 
(y)  The  foregoingsections  make  no  re&rence 
to  suits  which  may  be  brought  to  set 
-  aside  sales  for  other  reasons  than  want  of 
saleable  interest  or  irregularity  in  publi- 
cation and  conduct.   It  has  hsen  thought 
expedient  to  introduce  here  a  few  rul- 
ings which  bear  on  the  subject,  aa  they 
d€^  with  questions  which  are  conitantly 
arising  out  of  sales  of  immoveable  pro- 
perty. 
The  first  bears  on  the  question  how  far  a 
decree-holder  is  bound  to  look    behind 
his  decree.  The  Privy  Council,  in  the  case 
Mvddun79hakwY.  kcmtpo Led, 8,W,  B,, 
X/r.  187,  say  that— 
Where  a  purchaser  found  that  a  suit  had 
been  brought  against  two  fathers ;  that  a 
Court  of  justice  had  given  a  decree  against 
them  in   favor  of   a  creditor ;  and  that ' 
the  Court  had  given  an  order  for  this  par- 
ticular property  to  be  put  up  for  sale  in 
the  execution,  he  was  perfectly  justified, 
within  the  principles  of  the  case  of  Htmoo* 
man  Parikad  Pandey  v.   Musst,  Bo* 
booee  MunraJ  Koonweree,  in  purchasing 
the  property,  and  paying  the  purchase- 
money  bond  fide  for  the  purchj^  of  the 
estate. 

(o)  p.  207. 
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and  no  other  person  making  any  claim  against  the  property 
80  let  or  managed,  or  agaixkst  such  proceeds^  shall  be  enti-* 
tied  to  be  paid  thereout. 

326.  (244)  When,  in  any  local  area  in  which  no  declara- 
When  Court  may  autho-    ^^^^  under  section  320  is  in  force,  the 

me  CoUector  to  stay  pub-  property  attached  consists  of  land 
lie  saieof  land.  ^^  of  a  share  in  land,  and  the  Col- 

lector represents  to  the  Court  that  the  public  sale  of  the 
land  or  share  is  objectionable,  and  that  satisfaction  of  the 
decree  may  be  made  within  a  reasonable  period  by  a  tem- 
porary alienation  or  management  of  the  mnd  or  share,  the 
•flee  p.  211.  Court  may  authorize*(^)  the  Collector  to  provide  for  such 
satisfaction  in  the  manner  recommended  by  him,  instead  of 
proceeding  to  a  sale  of  the  land  or  share.  The  provisions 
of  sections  322  to  325  (both  inclusive)  shall  in  such  case 
apply  to  the  Collector. 

327.  The  local  Government  may  from  time  to  time, 
Local  rules  as  to  sales    with  the  sanction  of  the  Govemor- 

ol  land  in  execution  of  General  in  Council,  make  special 
decrees  for  money.  rules  for  any  local  area  imposing 

conditions  in  respect  of  sale  of  any  class  of  interests  in  land 
in  execution  of  decrees  for  money,  where  such  interests  are 
80  uncertain  or  undetermined  as  in  the  opinion  of  the  local 
Government  to  make  it  impossible  to  fix  their  value : 

and  if,  when  this  Code  comes  into  operation  in  any  local 
area  any  special  rules  as  to  sale  of  land  in  execution  of  decrees 
are  in  force  therein,  the  local  Government  may  continue 
such  rules  in  force,  or  may  from  time  to  time,  with  the  sanc- 
tion of  the  Governor-General  in  Council,  modify  the  same. 

All  rules  so  made  or  continued,  and  all  such  modifications 
of  the  same,  shall  be  published  in  the  local  official  Gazette, 
and  shall  thereupon  have  the  force  of  law.*(yj 
H — Of  RcMtance  to  Execution. 

M,  328.    (226)  K  in  the  execution  of  a  decree  for  the 
Procedure  in  case  ol  ob-    possession  of  property,  the    officer 
atniction  to  ezecution  of    charged  with  the  execution  of  the 
^^fsn^  warrant  is  resisted  or  obstructed  by 

any  person>  the  decree-holder  may  complain  to  the  Court  at 
any  time  within  one  month  from  the  time  of  such  resistance 
or  obstruction. 

The  Court  shall  fijc  a  day  for  investigating  the  complaint, 
and  shall  summon  the  party  against  whom  the  complaint 
tJSeep.  215.      is  made  to  answer  the  same,  t(^) 

M.  329.   (227)  If  the  Court  is  satisfieithat  the  obstruction 

Procedure  in  case  of  ob-    ?r  resistance  was  occasioned  by  the 

struction    bjr    judgment-    judgment-debtor  or  by  some  person 

debtor  or  at  his  instigation.      ^^  gis  instigation,  the   Court  shall 

inquire  into  the  matter  of  the  complaint^  and  pass  sucU 
$  See  p  217.     order  as  it  thinks  fit.  {(a) 
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The  same  rule  has  been  applied  in  the  case 
of  a  purchaser  of  joint  ancestral  property. 
A  purchaser  under  an  execution  is  surely 
not  bound  to  go  back  beyond  the  decree 
to  ascertain  whether  the  Court  was  right 
in  giving  the  decree,  or,  having  given  it, 
In  putting  up  the  property  for  sale  under 
an  execution  upon  it.  If  the  decree  was 
a  proper  onei,  the  interest  of  the  sons,  as 
well  as  the  interest  of  the  fathers, 
was  liable  for  the  payment  of  the 
Withers'  debts.  The  purchaser  under 
that  execution  was  not  boimd  to  go 
farther  back  than  to  see  that  there  was 
a  decree  against  those  two  gentlemen; 
that  property  in  the  decree  was  property 
liable  to  satisfy  the  decree,  if  the  de- 
cree had  been  properly  |;iven  against 
them.  It  was  contended  in  the  case, 
Luehm^  Dai  Koori  v.  Asmtm  /^ftgh, 
I,  X.  JR.  C.y  IL  219,  thi^t  the  intention  of 
the  Privy  Council  was  that  a  purchaser 
at  an  execution  sale  should  not  only  see 
that  there  was  a  decree,  but  that  a  decree 
had  been  rightly  given  against  the  judg- 
ment-debtor. Justice  Markby,  however, 
held  that  what  the  Privy  Council  meant 
by  those  words  is,  that  a  party  is  not 
bound  to  look  beyond  the  decree  to  see 
that  there  was  a  right  decree,  for  they 
had  said  already  just  the  contrary;  that 
he  was  not  bound  to  do  so,  but  he  was 
bound  to  look  to  the  decree  to  see  that 
in  point  of  form  it  was  a  proper  decree. 

It  was  also  held  that  an  usurious  rate  of 
fnterest  cannot  be  treated,  within  the 
principles  of  the  above  case,  as  showing 
that  the  decree  was  for  a  debt  which  the 
son,  a  Hindu  subject  to  the  Mmitaksara 
law,  was  not  bound  to  discharge. 

Held  further,  that  where  a  decree  is,  as 
afi[ain8tthe  mortgagor  oeneraUy  complete 
with  a  declaration  of  the  lien,  the  decree- 
holder  may  proceed  either  against  the 
person  ana  his  property  or  wunst  the 
mortgaged  properfy,  though  whether 
such  acourse  wul  be  allowed  in  any  par- 
ticular case  is  a  matter  for  the  discre- 
tion of  the  Court  ezecnting  a  de- 
cree. 

As  to  a  sale  npon  a  decree  where  a  question 
of  jurisdiction  was  raised: — 

A  pudntiff  sued  to  establish  his  right  to, 
and  to  recover,  certain  lands  in  i&  pos- 
session of  which  he  had  been  obstructed 
by  the  defendants.  The  plaintiff  pur- 
chased the  lands  at  a  sale  held  in  execu- 
tion of  a  decree  obtained  against  the  1st 
and  2nd  defendants  in  the  Court  of  the 
district  munsif  of  Tripaseore.  The  sale 
was  directed  by  the  district  munsif  of 
Tripassore.  Between  the  date  of  the  de- 
cree and  the  sale,  the  village  in  which 
the  lands  were  situated  was  transferred 
from  the  jooidiction  of  the   district 


munsif  of  Tripassore  to  the  district  mtin- 
sif  of  Conjeveraid. 

Held  that  the  sale  was  a  nullity,  and  con- 
ferred no  title  upon  the  plaontiff ;  but 
that  the  plaintiff  was  entitled  to  recover 
from  the  Ist  and  2nd  defendants  the 
amoimt  of  the  purchase-money  paid  by 
him.  Nara/yana  JSaiwty  NaicL  v.  Sara-' 
vana  Mudalv,  M.  H.  C.  i?„  VI.  58. 

Where  one  of  several  joint  decree-hold- 
ers, by  fraud,  obtains  possession  of 
property  sold,  e,  ^.,  instead  of  paying 
purchase-money  into  Court,  a  co-plain- 
tiff (A.,)  with  the  knowledge  and  as- 
sent of  another  cb-plaintiff  (6.,)  retained 
the  whole  sum,  upon  the  understand- 
ing that  he  should  ffive  the  Court  a 
receipt  on  behalf  of  himself  and  of  B., 
and  afterwards  pay  to  B.  his  portion  of 
the  amoimt  decreed.  Accordingly  A.  pre- 
sented a  petition  to  that  effect,  and  ob- 
tained a  certificate  confirming  the  sale. 
A.  having  failed  to  pay  plaintiff  his  por- 
tion, a  suit  to  recover  was  brought,  and 
it  was  held  that  the  decree  was  satis- 
fied by  sale  of  the  judgment-debtor's 
propeity,  and  that  the  execution  proceed- 
ings were  completely  at  an  end,  A. 
having  been,  by  the  assent  of  B., 
made  B.'s  agent  for  the  a<^nowledg- 
ment  of  the  satisfaction  of  the  decree, 
and  that  no  subsequent  application  un- 
der tiie  decree  could  be  entertained  by 
the  Court  which  executed  it.  Mamano' 
dan  ChetH  v.  Kwnnavpu  Chetti,  M,  H, 
C.  -B.,  XI,  304. 

A  private  purchaser  is  not  precluded  from 
recovering  land  for  the  mere  reason  that, 
when  it  was  about  to  be  sold,  his  vakil, 
with  his  consent,  withdrew  a  petition 
which  such  purchaser  had  presented  to 
the  Court  objecting  to  the  sale.  Kumara* 
tamy  Reddi  v.  Panna  Soona  Moorooappa 
Chetty,  M,  H  C,  YIL  359. 

As  to  properly  held  hmami :— A  purchaser 
of  the  rights  and  interests  of  a  judgment- 
debtor  taking  property  which  was  held 
benami  by  that  judgment-debtor  with- 
out any  beneficial  interest  therein,  has 
no  defence  agidnst  the  claim  of  the  real 
owner  who  was  in  possession  up  to  the  date 
of  sale.  Massim  Meah  v.  Sham  Doss,  S.  W, 
B.,  XXIL  189. 

One  who  is  not  the  actual  purchaser  can- 
not succeed  in  a  suit  to  recover  the  pro- 
perty sold  merdy  on  allegation  of  being 
the  certified  purchaser.  Mvth/roo  Nath 
DassY.  Baidhmul  Doss,  ib,  XXIV,  278. 

As  to  reveiBalof  a  decree  and  its  result : — 

A  sale  in  execution  of  a  decree  for  costs  is 
not  cancelled  when  that  part  of  the  decree 
which  made  the  plaintiff  answerable  for 
tiie  costs  is  set  aside.  Pewret  Monee 
Bouee  and  others  v.  The  CoUeotor  of 
Beerbhoom  and  others  ib.  VIU,^  300. 
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HI,  330.    (228)  K  the  Court  is  satisfied  that  the  resistance 
or  obstruction  was  without  any  just 
tio^'^uesT  **'    cause,andthatthecomplainantigstiU 

resisted  or  obstructed  in  obtaining 
possession  of  the  property  by  the  judgment-debtor  or  some 
other  person  at  his  instigation,  the  Court  may,  at  the 
instance  of  the  decree-holder  and  without  prejudice  to  any 
penalty  to  which  such  judgment-debtor  or  other  person  may 
DO  liable  under  the  Indian  Penal  Code  or  any  other  law, 
for  such  resistance  or  obstruction,  commit  the  judraient- 
debtor  or  such  other  person  to  jail  for  a  term  which  may 
extend  to  tiiirty  days,  and  direct  that  the  decree-holder  be 
put  into  possession  of  the  property. 

M.  331.    (229)  If  the  resistance  or  obstruction  has  been 
Procedure  in  cMe  of  Ob-    occasioned  by  any  person  other  than 
fltnictionby  claimant  in  good    the  judgment-debtor,  Claiming  in 
faith  other  than  judgment-    good  faith  to  be  in  possession  of  the 
^^^^^'  property  on  his  own  account  or  on 

account  of  some  person  other  than  the  judgment-debtor,  the 
claim  shall  be  numbered  and  registered  as  a  suit  between  the 
decree-holder  as  plaintiff  and  the  claimant  as  defendant ; 

and  the  Court  shall,  without  prejudice  to  any  proceedings 
to  which  the  claimant  maybe  liable  under  the  Indian  Penal 
Code  or  any  other  law  for  the  punishment  of  such  resistance 
or  obstruction,  proceed  to  investigate  the  claim  in  the  same 
manner  and  with  the  like  power  as  if  a  suit  for  the  property 
had  been  instituted  hj  the  decree-holder  against  the  claim- 
ant under  the  provisions  of  the  Specific  Belief  Act,  1877, 
section  9, 

and  shall  pass  such  order  as  it  thinks  fit  for  executing 
or  staying  execution  of  the  decree. 

M.  332.  (230)  If  any  person  other  than  the  defendant  is 
_      ,       .  .  dispossessed  of  any  property  in  exe- 

^'^S^SJSdTp^S:?:    cution  of  a  decree,  and  such  peraoa 
♦Seep.  217,     ty  dkpating  right  of  de-    disputes  (^)*  the  right  of  the  decree- 
oree-holder  to  be  put  into    holder  to  dispossess  him  of  suph  pro- 
Vo»9moiL  perty  under  the  decree,  (c)*  on  the 

ground  that  the  propertv  waa  bond  fide  in  his  possession  on 
his  own  account(£f  )*  or  on  account  of  some  person  other  than 
the  judgment-debtor,  and  that  it  was  not  comprised  in  the 
decree,  or  that,  if  it  was  comprised  in  the  decree,  he  was  not 
a  party  to  the  suit  in  which  the  decaree  was  passed,  hfi 
may  *pply  to  the  Court. 

If,  after  examining  the  applicant,  it  appears  to  the  Court 
that  t^ere  is  probable  cause  for  making  the  wplication,  the 
application  shall  be  numbered  and  registered  as  a  suit  be- 
tween the  applicant  as  plaintiff  and  the  decree-holder  as 
defendant,  and  the  Court  shall  proceed  to  investigate  the 
matter  in  dispute  in  the  same  manner  and  mth  the  like 
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A  Deputy  Colleotor'  oannot  set  Aside  %  Bale 
in  execution  of  %  decree  which  he  hae 
completed  when  there  ia  no  def  atdt  on  the 
part  of  the  anction-purchaaer.  Adori- 
manee  Datste  t.  Kannhiee  SoonAwre  Dehia, 
ib.  III,,  Act  X.,  146. 

If  a  sale  takes  place  in  execntion  of  a  de- 
cree in  force  and  yalid  at  the  time  of 
Sale,  the  property  in  the  thing  sold 
passes  to  the  purchaser. 

Per  Norman,  J. — If  the  decree  or  judg- 
ment be  afterwards  reversed,  the  rever- 
m1  does  not  affect  the  validity  of 
the  sale,  or  the  title  of  the  purchaser. 
Chunder  Cant  Swrmah^  talooXda*',  and 


another  y.  Biseeihw  Surma  Chuoker* 
butty,  S,  W,  R.y  Vtl.  812. 
A.  obtains  possession  of  property  under 
a  decree ;  the  decree  is  tubsequenUy  re- 
versed :  Held,  \sty  that  A.  must  restore 
the  prop^y  itself,  or  its  actual  value 
as  detennined  bv  evidence,  and  not  the 
amount  for  which  it  may  have  been  sold; 
and,  2m^,  under  section  244  of  Act  X. 
of  1877,  that  a  claim  for  its  restoration 
need  not  be  the  subject  of  a  separate 
suit,  but  may  be  enforced  in  a  miscel- 
laneous proceedinff.  Nagindat  Dtrn^ 
oha/nd  V.  mUKa  PUcmha/r,  Bom,  H.  C.^ 
Jr.  297. 


H^ — OfBesistance   to  Execution. 

If  in  giving  posaesBion  under  a  decree  Court  officer  is  resisted,  decree-holder  can, 
within  one  month,  complaln*to  the  Ck>urt,  which  must  investigate  and  summon  obstruc- 
tor to  answer ;  if  the  obstruction  be  caused  by  judgment-debtor,  or  at  his  instigation,  it 
rests  with  Court  to  pass  any  order  deemed  fitting  after  inquiry  ;  if  it  seem  to  be  with- 
out just  cause,  and  continuing,  Court  can  commit  judgment-debtor  to  jail  for  any  term 
lc«s  tbtok  thirty  days,  and  put  decree-holder  in  possession  ;  if  it  seem  to  be  in  good  faith 
by  claimant  in  possession  on  any  account  (  save  judgment-debtor's),  the  case  shall  be 
numbered  and  teidstered  as  if  it  were  a  suit  between  decree-holder  and  obstructor 
under  the  8pediic  Belief  Act,  and  Court  may  pass  any  order  deemed  fit  for  staying  or  exe- 
cuting decree.  (Ixi  neither  case  is  the  Courtis  action  to  prejudice  any  punishment  to  which 
obstructor  may  be  liable  under  the  Penal  Code,  or  other  law  in  force  for  such  obstruc- 
tion. )  This  latter  procedure  obtains  also  where  any  person  other  than  defendant  is  dispos- 
0es0ed  of  property  in  execution,  8nddiq>utes(apparently  on  good  ground)  liability  to  dispos- 
session on  ground  that  properly  (i)  was  bona  fide  in  his  possession  on  account  other  than 
judgment-debtor's ;  (ii)  not  comprised  in  decree :  (iii)  if  comprised  in  decree,  he  was  not 
party  to  suit  in  which  decree  was  passed.  No  other  ground  can  be  investigated  nor  case 
heard  at  all  under  these  sections,  if  the  applicant  have  received  property  by  transfer 
i0er  institution  of  the  suit  in  which  decree  was  made.  All  passed  orders  on  such  cases 
by  Court  have  the  force  of  a  decree,  and  are  subject  as  decrees  to  appeal  or  otherwise. 

The  above  provisions  apply  to  obstruction  offered  to  a  purcnaser  in  obtaining 
^possession.  If  ms  obstructor  be  a  person  not  in  possession,  but  claiming  right  as  pro- 
prietor or  mortgagee,  Sus.,  the  Court,  on  purchaser's  complaint,  shall  inquire  into  obstruc- 
tion, and  pass  fitt&g  order.  This  order  shall  be  conclusive,  subject  to  any  suit  whidi  may 
be  brought  by  person  against  whom  it  is  passed,  to  establish  the  right  daimed  by  him 
to  present  possession  of  property. 


(».)  If  party  in  whose  favour  decree  for  pos- 
session  has  heea  passed  peaceably  obtains 
possession  without  the  aid  of  the  Court, 
and  is  subsequently  dispossessed,  he 
can  maintain  an  action  against  the  per- 
sons who  have  dispossessed  him.  although 
he  has  not  taken  out  execution  of  ^e 
decree.  Ram  Nemaz  Singh  v.  KUlmn 
.Btfi,  JV.-lf.i^.,  1874,  137. 

Decree-holders  seeking  to  obtain  M<m  pos- 
session of  property  which  is  already  in 
possession  of  a  surbarakar  under  order 
of  Court,  should  apply  for  his  removal 
to  the  Court  which  appointed  him  in 
the  matter  of  the  suit  m  which  he  was 
appointed.  HwrrUh  Xkto  Don  and- 
Hhersv.  Mvtty  Chamd,  S.  IF.  J2.,  X.  444. 

When  a  decree-holder  in  execution  takes 
hhae  possesidoii,  and  a  purchaser  from 


the  judgment-debtor  tender  payment 
of  the  arrears  due  under  the  decree,  there 
is  no  equity  established  such  as  to  war- 
rant the  dispossession  of  the  decree- 
holder.  Qooroo  Parshad  Soy,  v.  Mam 
Lochun  Pauray,  ib.  XITL  241. 
When  the  property  of  a  judgment-debtor  was 
sold  in  execution  of  a  decree  agahist  hinif 
and  purchased  by  a  person  who  was  after* 
wards  held  by  the  Qvil  Court  to  have  pur- 
chased the  property  benami  for  the  judg- 
ment-debtor, and  the  same  estate  was 
attached  and  sold  a  seeond  time  in  execu- 
tion of  another  decree,  and  the  new  pur- 
chaser went  through  the  pretence  of  taking 
formal  possession,  but  was  not  in  substsn* 
tial  possession  of  his  purchase,  and  finally 
brought  a  fresh  suit  against  the  Jmami 
purohassr,  who,  he  oompiained,  had  been 
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power  as  if  a  suit  for  the  property  had  been  instituted  by  the 
applicant  against  the  decree-holder  under  the  provisions  of 
the  Specific  Relief  Act,  1877,  section  9, 

and  shall  pass  such  order  as  it  tiiinks  fit  for  executing  or 
staying  execution  of  the  decree. 

In  hearing  applications  under  this  section,  the  Court 
shall  confine  itself  to  the  grounds  of  dispute  above  spe- 
fied. 

Nothing  in  this  section  or  section  330  applies  to  a  per* 
son  to  whom  the  judgment-debtor  has  transferred  the  pro- 
*  S-  48,  perty  after  the*  institution  of  the  suit  in  which  the  decree 
IS  made. 

IIIL333.  (,231)  The  order  passed  under  either  of  sections 
Orders  passed  under  860-  331  and  332  shaU  be  in  the  nature 
tionsssi  and  892  to  have  of^  and  shall  have  the  same  force 
force  of  decrees,  and  to  be  as,  a  decree  in  suit,  and  shall  be 
subject  to  appeal  ^^^^  ^  ^^^  g^^  conditions  as 

to  appeal  or  otherwise.  («). 

334.  (268)  Ifthe  purchaser  of  any  immoveable  property 
Bemating  or  obatrocting    8old  in  execution  of  a  decree  be  re- 

purchasers  in  obtaining  pos-     Sisted  Or  obstructed   by   the  judg- 

session  of  immoveable  pro-  ment-debtor  or  any  one  on  his  behajf 
^^'  in  obtaining  possession  of  the  pro- 

perty the  provisions  of  this  chapter,  relating  to  resistance  or 
obstruction  to  a  dercee-holder  in  obtainingpossession  of  the 
property  adjudged  to  him,  shall  be  applicable.  (/). 

335.  (269)  If  it  appear  that  the  resistance  or  obstruction 
.     ,        .  was  occasioned  by  any  person  other 

crtSK'S^^^aSr"  than  the  judgment-debtor,  not  in 
possession  of  the  property  sold,  but 
claiming  a  right  thereto  as  proprietor,  mortgagee,  lessee,  or 
under  any  other  title,  the  Court,  on  the  complaint  of  the 
purchaser,  shall  enquire  into  the  matter  of  the  resistance  or 
obstruction,  and  pass  such  order  thereon  as  it  thinks 
fit. 

The  party  against  whom  such  order  is  passed  may  insti- 
tute a  suit  {ff)  to  establish  the  right  which  he  claims  to  the 
present  possession  of  the  property,  but  subject  to  the  result 
of  such  suit,  if  any,  the  oMer  shall  be  conclusive. 

/. — Of  Arrest  and  Imprisonment. 

lyi^  336.    A  judgment-debtor  may  be  arrested  in  execution 
of  a  decree  at  any  hour  and  on  any 

i^^<S^S^°*^^*^''*    ^^y*  ^^^  ^'^^'^  as  soon  as  practicable 
pnsonmen  ^  brought  before  the  Court,  and  his 

imprisonment  may  be  in  the  civil  jail  of  the  district  in  which 
the  Court  ordering  the  imprisonment  is  situate,  or,  when 
such  jail  does  not  afiford  suitable  accommodation,  in  any 
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Betting  up  the  tyoU  agiinst  him,  a  fresh 
Buit  ynm  held  not  to  lie ;  thai  the  auction- 
purohaser  on^t  to  have  beeoi  put  in  sub- 
stantial possession  in  the  proceedings  had 
in  execution ;  and  that  if  ne  himself  and 
the  CcKirt  had  done  their  respectiye  duties, 
there  would  have  been  no  difficulty  in  put- 
ting him  in  substantial  possession,  seeing 
that  the  defendants  could  have  been  phy- 
sioallj  put  out,  if  necessary.   Kritto  Oobiid 
KwY,  Ounga  ProBkad Surma,  S,  W,  B., 
XXV.  372. 
When  the  order  of  remand  directed  the  lower 
Court  to  ascertain  from  the  settlement 
chiUahM  the  situation  of  the  lands  in  dis- 
pute, and  the  ehiitdh*  were  found  not  to 
SVe  the  expected  information :    Held  that 
LC  Judge   should,  when  the  Amin's  in- 
vestigation was  objected  to,  have  proceeded 
and  allowed  both  parties  to  adduce  proofs 
of  their  daims. 
This  procedure  ahould  be  adopted  by  one 
who   finds  the  lands  he  has  purchased 
in  pofiseBsion  of  a  purchaser  from  the  Col- 
lector's Court  Omesh  Chv/nder  Roy  y,Bibi 
Asruf^iM-nisia,  ib,  VI,  122. 
(a)    Where  a  person  in  a  suit  stating  that 
all  the  interests  of  the  judgment-debtor 
had  been  transferred  to  him,    and  for 
several  years    therefore  opposed  all  at- 
tempts on  the  part  of  the  decree-holder 
to  issue  execution: 
Hdd  that  the  person  who  had  so  come 
forward,  and  nad  so  interfered  in  the 
suit,  was  liable  aa  a  defendant,  and  that 
execution  could  be  issued  against  him. 
A  stranger  to  a  suit  cannot  (even  with  the 
decree-holder's  oonsent)  so  deal  with  a 
jud^ent-debtor  as  to  acquire  an  inter- 
est m  the  suit  which  will  enable  him  to 
oppose  and  prevent  the  execuVion  of  the 
decree,  witlM>nt  rendering  himself  liable 
to  be  pat  upon  the  record  as  a  judgment- 
debtor.  Loll  ParihULaUy.Musst  Babe- 

•  run.  a.  VII.  368. 

The  decree-holder  should  not  be  referred 
to  a  r^rolar  salt.  Maharaja  Dherag  Ghun^ 
dttr  Bahadur  v.  Musst,  Bibi  Nadyr-tm 
n4$ia,  28 ;  IV.  ib.  25. 

A  Judge  investigating  without  registering 
and  numbering  the  application  aa  a  suit, 
should  be  on  appeal  directed  to  do  so. 
Mushab  V.  8haimudi4n  Hiswuddia^  Bom. 
B.  a,  IV  A.  a  36. 

(3)  The  widow  of  a  certain  person,  whose 
share  in  an  estate  was  sold  and  pur- 
chased by  the  decree-holder,  sought  to 
guard  the  share  from  the  effects  of  the 
sale  by  pleading,  fintlyy  that  the  sale 
certificate  did  not  correctly  describe  the 

•  ahare  in  suit ;  and,  2fk^y,  that  her  hus- 
band's share  had  been  conveyed  away 
to  her  at  a  period  long  anterior  to  the 
sale :  It  was  held  that  the  establishment 
of  fraud  on  the  p^  of  the  decree-holder 

28 


prevents  his  recovering  anything,  but  the 
existence  of  fraud  in  his  deali^s  must 
be  found  as  a  fact  in  the  case,  and' can- 
not be  assumed ;  and  where  a  sale  certifi- 
cate is  correct  as  to  any  part  of  the  des- 
cription of  the  subject  of  sale,  and  can  be 
used  to   identify  it,  with  the  assistance 
of  extraneous  evidence,  should  be  received 
to  show  what  was  intended  to  be  dealt 
with.  Musst,  MaleebuH  v.  Musst,  Baseeda, 
8.  W.  A,  XXV.  401. 
In  claims  arising  under  sec.  38,  there  is 
nothing  to  prevent  the  "  claimants'*  from 
questioning  the  legality  of  the  decree- 
holder  against  the  judgment-debtor,  J/«- 
kammad  AH  Khan  v.  Xatunder  Alt  Xhan, 
J^.'W.  P.  1872,81. 
{c)  To  entitle  a  party  to  oome  in  under  this 
section  by  petition,   and  have  his  case 
tried  in  like  manner  as  if  he  had  paid 
in  f^  stamp  duty  on  a  regular  plaint, 
he  mlffit  prove  that  he  was  in  posseision 
of  theland  in  suit,  and  was  dispossessed 
by  another  party,  alleging  the  land  to 
form  part  of  land  decreed  to  him.     yeet 
Madhub  Butt  v.  BadhaMohun,  8  W,  JL. 
III.  205. 
The  suit  cannot  be  tried  as  a  regnlar  suit 
without  a  proper  plaint  and  stamp  unless 
plaintiffs  or  petitioners  complain  of  ac- 
tual ouster.    Buttun  Kooer,  v.  /Shfad  SU' 
dut  Bosem,  ib.  XXIL  123. 
{d)  An  objector  who  does  not  claim  to  be  in 
possession  "on  his  own  account,  or  on 
account  of  some  person  other  than  the 
defendant,"  but  whose  sole  ground  of 
intervention  is  that  he  holds  a  bond  fide 
title  derived  from  the  defendant,  is  not 
entitled  to  beheard.    JEu$trf  All  Khan  v. 
:>hib  Shwikur  Suhaye;  XvHm  Buksh  v. 
Shib  Shunker  Suhaye,  ib.  1864,  384. 
D.  having  sued   to   recover  possession  of 
certain  lands,  P.  intervened,  and  D.'a 
claim  was  decreed  without  prejudice  to 
P.  's  rights.    In  execution  of  that  decree, 
D.  took  possession,   and  thereupon  P, 
applied  to  be  heard  under  this  section : 
Meld  thathaving  been  a  party  to  the  de- 
cree, P.  had  no  remedy  under  that  law. 
Bamgopal  Chuckerbutty  v.  Poamochun' 
der  Banerjee,  ib,  XII,  475. 
Where  plaintiff  affirmed  that  he  was  in 
possession  and  sued  to  have  his  rights 
affirmed:  Beld  that  as  plaintiff  was  not 
dispossessed,  he  had  no  causeof  action, 
ana  that  he  was  not   entitled  to   be 
heard;  nor  had  the  Court  jurisdiction 
to  hear  and  determine  his  cause  under 
the    extraordinary    jprovisioHs  of   that 
section.    Kalee  Narain  Singh  v.  Protap* 
chunder  Burooah,  ib.  231. 
A  party  dispossessed  of  land  under  colour 
of  a  decree  to  which  he  was  not  a  party, 
applying  to  a  Judge,   is  entitled  to  an 
investigation,  and,  if  his  title  is  estab- 
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other  place  which  the  local  Govermnent  may  appoint  for  the 

confinement  of  persons  (ordered  to  be  imprisoned  by  the 

Courts  of  such  district : 

*  See  p*  225,        Provided  that  no  house  shall  be  entered*  {(/)  after  sunset 

ArrMf  In  kn  ^^^  beforc  sunrise  for  the  purpose  of 

Arrest  in  housoB.  making  an  arrest  under  this  section: 

Provided  also  that  when  the  decree  in  execution  of  whidi 
Yt^yi^f^  a  judgment-debtor  is  arrested  is  a 

decree  for  money  and  the  judgment- 
debtor  pays  the  amount  of  the  decree  and  the  costs  of  the 
arrest  to  the  officer  arresting  him,  such  officer  shall  at  once 
release  him.  . 

The  local  Oovemment  may,  by  notification  published  ia 
the  official  CJazette,  direct  that  whenever  a  judgment-debtor 
is  arrested  in  execution  of  a  decree  for  money  and  brought 
before  the  Court  under  this  section,  the  Court  shall  inform 
him  that  he  may  ajpply  under  chapter  XX,  to  be  declared 
an  insolvent,  and  that  be  will  be  discharged  if  he  has  not 
commited  any  act  of  bad  faith  regarding  the  subject  of  his 
application,  and  if  he  places  all  his  property  ih  possession  of 
a  receiver  appointed  by  the  Court 

K  after  such  publication  the  judgment-debtor  express 
his  intention  so  to  apply,  and  if  he  furnish  sufficient  secu- 
rity that  he  will  appear  when  called  upon,  and  that  he 
will  within  one  month  i^ply  under  section  344  to  be 
declared  an  insolvent,  the  Court  shall  release  him  from 
arrest: 

but  if  he  fail  so  to  apply,  the  Court  may  either  direct 
the  security  to  be  realised  or  commit  him  to  jail  in  execu* 
tion  of  the  decree. 

m,  337.    Every  warrant  for  the  arrest  of  the  judgment* 
debtor  shall  direct  the  officer  en- 

np.  him  before  the  Court  with  all  con- 

venient speed,  unless  the  amount  which  he  has  been  ordered 
to  pay  together  with  the  interest  thereon,  and  the  costs,  if 
any,  to  which  he  is  liable,  be  sooner  paid. 
II,  338.    The  local  Government  may  from  time  to  time 

prescribe  scales,  graduated  aocorcL- 
lo^^.  "*^'*'*^'*   •^    mgto  rank,  race,  and  nationaUty, 

of  monthly  allowances  payable  for 
the  subsistence  of  *(h)  judgment-debtors. 
M,  3^.    (276).    Nojudgtnent-debtor  shall  bearrested  in 

execution  of  a  decree  unless  and  until 
Je^^moJif;!'*^'  "*■    Ae  decree-bolder  pays  mto  Court 

such  sum  as,  having  regard  to  the 
scales  so  fixed,  the  Judge  thinks  sufficient  for  the  subsistenqe 
of  the  judgment-debtor  from  his  arrest  until  be  can  be 
brought  before  the  Court. 


Digitized  by  VjOOQIC 


TBIAL  OF  TITLX  OF  OBJECIOB. 


%19 


lished,  to  a  decree,  fftumn  AH  v.  Naib 
Ahmad  and  another,  S.  W.B.,  XL  146. 

PUuBtifir  claimed  under  a  deed  of  sale  from. 
A^  (a  purchaser  from  C.  and  D.)  dated  lltb 
November  1860,  and  alleged  that  he  pur- 
chaiedf or  valuable  oonaiderationaod  without 
notice  of  any  Dther  claim.  Defendant  as- 
serted that  plaintiff  purchased  fraudulently 
with  notice  of  her  late  husband's  right  of 

.  parchase.  It  appeared  that  defendants 
nusband  had  sueid  C.  D.  and  others  to  en- 
force a  lien  upon  the  mutah,  and  obtained 
%  judgment  of  the  Privy  Coimdl  uphold- 
ing h$i  lien,  and  declarinsr  its  priority  over 
the  purchases  of  C.  and  D.  This  suit  was 
pending  before  the  Privy  Council  at  date 

'  •f  pkintifiCs  purchase.  In  1862  defen- 
dant's husband  sued  C  and  D.  for  specie 
performance  of  an  alleged  agreement  for 
sale,  dated  October  185],  without  adduc- 
ifag  any  evidence  as  to  the  existence  of  the 

•  i^ipreement,  and  got  a  decree  in  his  favor 
because  the  principal  Sadar  Anun  had  said 
in  the  original  case  that  C.  and  D.  had 

•  agreed  to  sell  the  mutah.  The  present 
plaintiff  was  turned  out  of  pocsession  under 
tjhis  decree,  to  the  proceedings  in  which  he 
had  in  vain  sought  to  get  made  a  party, 

'<m  the  ground  that  he  was  affected  by 
notice  of  the  former  proceedings. 
He  sought  relief  under  this  section,  but  his 
i^yplieation  was  dismissed,  and  he  then  com- 
'  meneed  this  suit.     The  Civi]  Judge  decid- 
ed in  favor  of  plaintiff;  it  vras  held,  confirm- 
ing the  decree  of  the  lower  Courts  that 
tlu8  was  a  case  of  a  vendee  of  property, 
peikapa  subject  to  a  lien,  turned  out  upon 
.  a  decree  aoainst  other  people  deqlaring  the 
iu>lder  of  uie  lien  the  owner  of  the  pr«>per- 
^,  and  that  the  ejectment  was  wrongful, 
and  procured  by  a  gross  misuse  of  the 
Court's  process. 
PartleBseeldngHpecifiQ  performance  of  a  con- 
tact should  come  to  the  Court  for  relief 
within  a  reasonable  time.      Mr9,   Maria 
Vardm  eth  Sam  v.  Appundi  Ibrahim  JBaib^ 
MLff.C.Ji.,  VI.  75. 
Hdi  that  a  mortgagee  whose  bond  was 
'registered  was  entitled  to  recover  pos- 
aeenon  of  the  mortgaged  land  of  which 
he  had  been  dispossessed  under  a  decree 
obtained  against  his  mortgagor  by  ano- 
'tiler  mortgagee,  whose  mortgage  bond 
had  been  snbsequently  regiatend,  on  coh- 
.ditionthat  he  satisfied  the  claim  of  the 
decree-hdldet ;  otherwise  the  defendant 
ta  be  enutled  to  possession  oti  his  satis- 
fving   the    plaintiffs    mortgage    claim, 
iHhMi  et  al  y.    VaUabhdoi  et  al.  Bom. 
Bep^I.  216. 
(tf)   A  perrion  who  has  parted  with  actual  oo- 
«ap4aon  of,la|id  to  another  is  not  thereby, 
as  an  abaolnte  rule,  without  restriction 
barred  from   taking  advantage  of  this 
•ectioa.    Beni  i£iMah  Dutt  v.  X.  Jffo- 


toomdar.    S.  W.  JR.,  XXII.  128. 

This  section  is  applicable  to  the  case  of  a 
person  who,  though  personally  the  de- 
fendant in  the  orimnal  suit,  was  legally 
other  than  the  de&ndant  as  regards  the 
particular  portion  of  land  in  dispute  in 
execution. 
Where  an  Amin  was  appointed  to  mea- 
sure and  give  possession  of  land  in  exe* 
ontion  of  a  decree,  the  one  month  allowed 
for  preferring  a  claim  under  that  section 
must  be  calculated  from  the  date  when 
the   Amin    gave  over  possession,   and 
not  from  the  date  of  his  final  report. 
Xagheenath  Bou  v.  Bkowanee  Donee, 
ib.  1804,  Jir/M.  18. 
An  application  brought  by  a  person  dis- 
possessed in  execution  of  a  decree  (un- 
der Act  XIV.  1859,  sea  15)  against  a  third 
party,  can  apply  under  this   section  to 
recover,  and  no  stamp  is  neoessaiy  on 
the  application.  Brahma  Maye  BebiT^ 
Sarkat  Sirdar,  B.  L.  IL,  IV  94.» 
Where  the  applicant  gave    proof  of  his 
title  to  one-third  of  certam    property, 
but  showed  that  he  had  been  actually 
ousted   onl}r  from  certain  rooms  in  a 
house  upon  it,  it  was  held  that  he  could 
not,  under  the  provisions  of  this  section, 
be  put  in  possession  of  more  than  that 
part  of  the  house  from  wYdoti  he  had 
oeen  ousted.  That,  in  this  point  of  view, 
the  operation  of  this  section  is  to  efieot 
a  restitution,  but  without  prejudice  to 
the  establishment    of    the    applicant's 
right  to  a  larger  portion  by  means  of  a 
regular  suit.    Sreenath  Don  v.    Oopee* 
nath  Do$$,    (A  manuscript  case  quoted 
by  Bronghton.  Nov.  27th,  1S6S.J 
Petitioner  bought  a  patnidar's  right  at  a 
sale  in  execution,  and  afterwards,  in  a 
regular  suit,  got  a  decree  against  certain 
objectors.    In  executing  these  decrees, 
he  was  met  by  an   objection  alleging 
dar-patni  right.   Held,  that  this  case  was 
rightly  treated    under  this  section  by 
allowing  the  rights  of  the  dar-patnidur. 
Jmdub  Charun  Thahur  v.  Bholonath  Boy. 
Wym.  Bep.  I.S51. 
A  landjlord  is  in  possesdon  of  land  held  by 
his  tenants  paying  him    rent^    and  if 
symbolical  possession  be  given  to  any 
one   else  by    planting  a  bamboo  and 
proclamation    under    sec  201,  he    can 
come  in  under  this  section.     CbUeotor 
of  Bograhy.  Xristo    ^^udor  Boy,  8.  W. 
R.,  II.  191. 
In  a  case  under  sec.    33^,  the  Conrt  is 
not  restricted  to  try  the  question  of  pos- 
session merelv  ;  but  if  satisfied  that  thera 
was  a  probable  ffround  for  the  applica- 
tion A  the  appnoant  (plaintiff),  should 
also  go  into  the  question  of  title  between 
tbe    applicant  and  the    decree-holder 
(defendant). 


*  ftoe  howevor  €M«  of  Oovind  C9iandi»  Bagdee,  p,  221, 
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When  a  judgment-debtor  is  committed  to  jail  in  execu- 
tion of  a  decree,  the  Court  shall  fix  for  his  subsistence  such 
monthly  allowance  as  he  may  be  entitled  to  according  to  the 
said  scales,  or  where  no  such  scales  have  been  fixed,  as  it 
considers  sufficient  with  reference  to  the  class  to  which  he 
belongs. 

The  monthly  allowance  fixed  by  the  Court  shall  be  sup- 
plied by  the  party  on  whose  application  the  decree  has  been 
executed  to  the  proper  officer  of  the  Court  by  monthly 
payments  in  advance  before  the  first  day  of  each  month. 

The  first  payment  shall  be  made  for  such  portion  of  the 
current  month  as  remains  unexpired  before  tne  judgment^ 
debtor  is  committed  to  jail. 

Mg  340.  (279)  Sums  disbursed  by  the  decree-holder  for 
-   ^     .  the  subsistence  of  the  judgment- 

add^d^fnn'TI^r^    debtor  in  jaU  shaU  be  deemtS  to  be 
costs  on  the  suit : 

Provided  that  the  judgment-debtor  shall  not  be  detained 
in  jail  or  arrested  on  account  of  any  sum  so  disbursed. 

,      ,,       ,       UL    341.    (278,282)    The  judg- 
de^oT^         judgment,    ^fdebtor    shaU    be   discharged 
from  jail, 

(a)  on  the  decree  being  fully  satisfied,  or 

(b)  at  the  request  of  the  person  on  whose  application 

he  has  been  imprisoned,  or 
Seep.  227,        (<•)    on  such  person  omitting*  (t)  to  pay  the  allowance 
as  hereinbefore  directed,  or 
(rf)    if  the  judgment-debtor  be  declared  an  insolvent,  as 

hereinafter  provided,  or 
(e)     when  the  term  of  his  imprisonment  as  limited   by 

flection  342  is  fulfilled  : 
Provided  that  in  the  first,  second,  third,  and  fourth  cases 
mentioned  in  this  section  the  judement-debtor  shall  not  be 
discharged  without  the  order  of  the  Court* 

A  judgment-debtor  discharged  under  this  section  is  not 
thereby  discharged  from  hisdebt, but  he  cannot  be  re-arrested 
under  the  decree  in  execution  of  which  he  was  imprisoned. 

342.    No  person  shall  be  impri- 

ri^m^^T'"*"''**^^'*^    soned  in  execution  of  a  decree  for 

a  longer  period  than  six  months ; 

or  for  a  longer  period  than  six  weeks  if  the  decree 

When  not  to  exceed  six    be  for  money  not  exceeding  fifty 

weeks.  rupees. 

343.     The  officer  entrusted  with  the  execution  of  the 

warrant  shall  endorse  thereupon  the 

Endorsement  on  warrant.     (J^y  qh^  and  the  manner  in,  which  it 

was  executed ;  and  if  the  latest  day 

specified  in  the  warrant  for  the  .return  thereof  has  been 

exceeded,  the  reason  of  the  delay,  or  if  it  was  not  executed. 
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Although  the  Court  in  such  a  case  has  the 
power  to  go  into  the  question  of  title,  a 
person  who  has  been  dispossessed  of  land 
or  fisheries  in  execution  of  a  decree  against 
a  third  person  not  a  party  to  the  case,  is 
not  bound  to  prove  an3rtninff  inore  than 
that  he  was  really  and  d<m4./M^  in  posses- 
sion, and  dispossessed  in  execution  of  the 
decree ;  and  though  the  decree-holder  can 
put  the  i^aintiff  to  proof  of  his  title,  he 
cannot  insist  upon  direct  proof  of  title 
from  the  i^aintiff  who  mav  rely  upon  his 
possession ;  the  decree-holder  may  so  into 
eTidenoe  of  title  in  himself.  Jladfia 
Peari  Dahee  Chaudhrain  w,  Nohin 
Chandra  Chaudhri,  S.  W.  i2.»  XIII.  80 
{F.  B.) 

The  Full  Bench  ruling  is  equallv  appli- 
cable to  a  case  under  sec.  331.  meer  Ah- 
doo8  Sohhan  v.  Brahma  Deo  Narain^  ih, 
XIV,  140. 

The  person  dispossessed  of  immoveable  pro« 
pert^  who  diqmtes  the  right  of  the  decree- 
nolder  to  be  put  into  possession  of  such 
property,  must  not  onlv  show  possession, 
but  the  (question  of  tiue  should  also  be 
enquired  mto.  Nagendw  Chunder  Qhoae 
V.  Bam  OmiUMundul,  ib.  III.  213. 

The  real  question  to  be  tried  is,  whether 
the  objector  has  a  better  rifht  to  the 

Sroperty  in  dispute  than  the  decree-hol- 
er.   MvMt.  aheero  Cooma/ree  Ddbee  v. 

•  Kethwr  Chunder  Boge,  Ind.  Jw,,  N, 
8.,  L  188. 

This  section  does  not  refer  to  decrees  ob- 
tained in  possessor^r  actions,  but  to  exe- 
cutions in  regular  suits,  where  judj^^ments 
have  been  pronounced  on  the  merits,  and 
cannot  be  introduced  into  a  case  deter- 
mined under  sec.  15,  Act  XIV.  of  1859. 
Oobind  Chandra  Bagdee  v.  Oohind  Qhose 
IfuHdnl,ib.  VII.  ni.* 

Four  persons  made  separate  applications  to 
the  Court,  alleging  that  the  defendant 
bavins  obtained  a  decree  against  €k)V6ni- 
ment  for  possession  of  fisheries  in  a  suit 
to  which  tJiey  were  no  parties,  had  in 
execution  dispossessecT  them  of  fisheries 
of  which  they  were  severally  in  posses- 
-  sion.  On  enquiry  it  appeiyred  that  each 
and  several  of  the  four  applicants  claimed 
possession  of  the  same  portions  of  the 
fisheries.  The  lower  Court,  holding  that 
it  was  impossible  for  each  of  severiQ  par- 
ties setting  up  adverse  claims  to  same 
property  to  show  that  it  had  been  bond 
fide  in  his  possession,  and  that  he  had 
been  dispossessed  from  it,  referred  all 
parties  to  a  regular  suit :  Held  that  tiie 
Judge  should  have  tried  each  case  by 
itseS  as  between  the  applicant  and  the 
decree-holder.  Saradamayi  Chaudhrain 
y.  JVobin  Chu/ndra  Roy  Chaudhri,  B. 
L.  R.  A.  C,  //.  383  ia.W.R.,  XL  255 

inquiry  has  been  made  when  a  Judge  looks 


into  the  circumstances  of  a  case  with 
reference  to  the  relative  rights  of  the 
parties,  and  comes  to  the  conclusion  that 
ne  cannot  refuse  possession  to  the  judg« 
ment  purchaser.  Huro  Parthad  Ray, 
Chaudhri  v.  R.M.  Malia,  3,  W.  R., 
XXIV.  461. 

The  onus  will  rest  upon  a  shareholder  who 
has  becoi  dispossessed  bpr  another  share- 
holder in  execution  of  his  decree,  and  who 
allejgfes  that  the  lalkar  had  been  part  of 
their  joint  mahai,  and  that  on  partition 
it  had  been  left  ymali.  Udai  Tara 
Chavdhrain  v.  Khaja  Abdul  Ohani^ 
B.  L.  R.,  Ill,  Ajjp.  90. 

The  Court  is  bound  to  go  into  the  question 
of  the  validity  of  a  mortjo^age  against  per- 
sons who,  in  execution  of  a  decree,  dispos- 
sess a  mortg»gee,  when  such  holdi]U[  is 
found.  Baboo  Jadunath  Sinyh  v.  Xali 
Pa/rthady  tb.  VI.  55. 

In  Bengal  the  possession  of  a  dar-patnidar, 
if  established  by  a  decree  in  enquiry  un- 
der this  section,  cannot  be  disputed  except 
by  a  r^y^ular  suit»  in  which  tne  existence 
and  vaHdity  of  a  makarari  tenure,  and 
the ri^tof  the  makararidar  to AA^wpos- 
session,  are  the  issuesto  be  tried.  SkerQ 
KwnareeDebiy^  Ktshub  Chunder  Bote, 
ib.  VIII  131. 

{e)  Hie  applicanthasa  clear  calendar  month 
exclusive  of  the  day  of  diapossession. 
Badee  V.  A.  3,  v.  BaJgonda  B  Shanherapp 
Bom.  B.  C.  A.  C,  J.  39.  Ae 
Court  cannot  extend  this  period.  Bewan 
AH  V.  Mantur  Alt,  ib.  XL  259 ;  Baboo 
Onokool  Muharji  v.  RoyBaroda  Kant,  8, 
W.  R.,  XIL  467. 

This  section  does  not  limit  applicant  to 
any  particular  manner  of  obtaining  pos- 
session. Obhoya  Charon  Bey  v.  J2.  C, 
Qhme,  ib.XXn.iQ6. 

A  ^frequent  objection  in  India  is  founded 
upon  benami  tenure.  With  reference  to 
this  class  of  tenure,  the  Privy  Council 
remark  as  follows  : — 

'^  In  BO  far  as  the  practice  of  holding  lands 
and  buying  lands  in  the  name  of  another 
exists,  that  practice  exists  in  India  as 
much  among  Muhammadans  as  among 
Hindus,  and  the  judgment  in  Goopee" 
krist  Oomin  v.  €hmgafer%aud  Oosain 
(VI.  53),  and  the  cases  therein  re- 
ferred to  are,  at  all  events,  authority 
for  the  propositioDs  that  the  criterion  of 
these  cases  in  India  is  to  consider  from 
what  sources  the  purohase-money  comes 
That  tiie  presumption  is,  that  purchased 
made  with  the  money  of  A.  in  the  namo 
of  B.  are  for  the  benefit  of  A.  That 
from  the  purchase  by  a  father,  whether 
Muhammadan  or  Hindu,  in  the  name  of 
his  son,  you  are  not  at  liberty  to  draw 
the  presumption  which  the  English  law 
would   draw,  of  an   adyancement    ia 


*  S«e  howeyer  case  of  BralimA  Moye  Debi|  on  p.  219| 
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the  reason  "^hy  it  was  not  executed,  and  shall  return  the 
warrant  with  such  endorsement  to  the  Court. 

If  the  endorsement  is  to  the  effect  that  such  officer  is 
unable  to  execute  the  warrant,  the  Court  shall  examine  him 
on  oath  touching  his  alleged  inability,  and  may,  if  it  think 
fit,  summon  and  examine  witnesses  as  to  such  inability  and 
shall  record  the  result 


CHAPTER  XX. 
Of  Insolvent  JuDGMENT-DEBTona 

344.    (273,  280)  Any  person  arrested  or  imprisoned  in 
_  ,      ,     ,       execution  o^  a  decree  for  money  may 

J^  to^S?^^""  '••  »PPly  i-^  writine  to  be  declar^  ai 
insolvent  Such  application  shall  be 
made  to  the  District  Court  which  ordered  his  arrester  impri- 
sonment, or  when  the  District  Court  did  not  make  such 
order,  then  to  the  District  Court  to  which  the  Court  that 
'  made  the  order  is  subordinate. 

,      ,.  ,,  345.    (273, 280)  The  application 

Content,  of  appbcation.       gj^^u   ^^^  f^^^_  /  *^*^ 

(a)  the  fact  of  such  pers9A'^  a,i:rest  of  imprisonment,  the 
Court  by  whose  order  he  was  arrested  or.  imprisoned/ 
and  the  place  in  which  he  is  in  custody ; 

{b)  the  amount,  kind,  and  particulars  of  his  property, 
and  the  value  of  any  such  property  not  consisting  of  money ; 

(e)  the  place  or  places  in  which  such  property  is  to  be 
found; 

(d)  his  willingness  to  put  it  at  the  disposal  of  the  Court ; 

(e)  the  amount  and  particularB  of  all  pecuniary  claims 
agiiinst  him ;  and 

(f)  the  names  and  residences  of  his  creditors,  so  far  as 
tb^y  are  known  to  or  can  be  ascertained  by  him. 

346.  (273,  280)  The  application  shall  be  subscribed  and 
verified  by  the  applicant  in  manner 
U^^^t&iZ'^  hereiabefore  prescribed  for  subscrib- 

♦  fiL  51 .  ing  and*  verifying  plamts. 

347  (281)  The  Court  shall  fix  a  day  for  hearing  the  ap- 
Service  on  decree-holder  pUcation,  and  shall  cause  a  copy 
of  copx  of  application  and  thereof,  with  a  notice  iu  writing  of 
**"^«««  the  time  and  place  at  which  it  will 

be  heard,,  to  be  stuck  up  in  Court  and  served  at  the  appli- 
cant's expense  on  the  holder  of  the  decree  in  execution  of 
which  he  was  arrested  or  imprisoned,  or  on  the  pleader  of  such 
decree-hoWer  and  on  the>  other  creditors  (if  any)  mentioned 
in  the  application. 

The  Court  may,  if  it  thinks  fit,  publish  at  the  applicant's 
expense  the  application  in  such,  omaal  Gfazettes  and  public 
newspaper^^ps  it  thinks  fit. 
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ff^Tour  of  that  spn.  That  th?  fact  that 
the  propierty  was  purchased,  not  in  the 
sole  name  of  tne  son,  but  in  the 
name  of  the  wife  as  well  as  of  the  son, 
affords  a  strong  argument  in  favor  of 
thB  hypothesis  that  it  was  a  benami 
purchase,  for  there  is  no  such  com- 
munity of  interest  between  the  wife  and 
the  son  as  would  render  it  probable  that 
they  had  been  made  joint  owners  of  the 
property,  and  that  the  reason  for  putting 
two  names  rather  t)iaa  one  into  a  trust 
applies  almost  as  strongly  in  India  as 
it  would  in  England."  Moulvie  Sayyud 
Uzhwr  Alt  ▼.  hiM$»t.  Behee  Ultaf 
Ibtima  and  others.  M.  L  A.,  XVUL 
232. 

It  is  the  duty  of  a  Court  of  justice,  in  a 
suit  by  a  tather  endeavouring  to  estab- 
lish the  case  of  benami  ownership  in 
respect  of  an  estate  of  which  a  deceased 
son  was  the  ostensible  owner,  and  which 
estate  had  been  attached  and  ordered 
to  be  sold  isK  satisfaction,  of  a  judgment 
execution  obtained  by  certain  creditors 
against  the  estate  of  the  deceased  son, 
to  put  the  objector  to  the  rights  of  the 
creditors^  founded  on  apparent  owner- 
ship, to  strict  proof  of  his  objection. 
He  must  recover,  if  at  all,  on  the  case 
that  he  asserts.  It  would  be  easy,  if 
foch  vigilance  and  jealousy  were  not 
exhibit^,  ^or  a  family  to  place  Uie 
family  property  out  of  reach  of  creditors. 
If  the  father  became  indebted,  t^e  ti- 
tular right  would  be  then  stated  to  have 
convey^  the  real  interest ;  but  if  the 
son  were  indebted,  then  the  claim  of  the 
father  would  be  set  up.  Nawab  Azimut 
AH  Xhan  ▼.  Murdwaree  Mull  and  amh 
ther.    v.  I,  A.y  Xin.  895. 

(/)Tlii8  section  is  solely  for  Uie  beneftt  of  pur- 
ohasers,  and  no  person  has  any  ground  to 
come  in  under  tne  appellation  of  a  pur- 
chaser except  the  party  who  is  oomplamed 
of  as  resisting  or  oostructingthe  purchaser 
in  obtaming  possession.  Baboo  Onookul 
Chmder  Mukarjee  v.  Baja  Baroda  Kant 
Roy  Bahadur,  3,    W,  A,  XIII  467. 

The  words  **  suit  to  establish  his  righf  mean 
a  suit  to  establish  his  right  to  present 
pomession ;  but  where  there  is  a  subsisting 
right  wMch  is  contradicted  by  this  sum- 
inaiy  order  under  that  section,  and  which 


is  to  be  properly  asserted  by  such  a  suit, 
the  suit  by  the  persoa  din>o8se88ed  or 
refused  possession,  to  establish  his  rights, 
must  be  brought  within  one  year  from  the 
date  of  the  order,  failing  which  he  cannot 
sue  afterwards  on  any  portion  of  such 
right  It  is  otherwise  wnere  his  right  is 
consistent  with  the  order  and  the  posses- 
sion ^ven  under  it.  Mango  Vithal  ▼. 
Jiahhtvoda  Shin  Bayachand,  Bom,  ff. 
a  B.,  XL  174. 

S,  the  mortgagee  of  a  talukdari  village, 
obtained  a  decree  upon  his  mortgage  agiiinst 
his  mortgagor,  the  talukd^r  of  the  villa^, 
under  which  3.  attached  the  village. 
The  Collector  of  the  district  in  which  the 
attached  village  was  situated  thereupon 
came  in,  i^er  sec  295,  and  sought  to 
raise  the  attachment^  but,  as  he  failed  to 
appear  when  the  matter  came  on  for 
adjudication,  his  application  was  dismissed. 

The  village  was  then  sold  under  the  decree, 
and  was  purchased  by  S.,  the  mortgagee. 

Upon  6.  seeking  to  obtain  possession  of 
the  village,  he  was  resisted  by  the  Col- 
lector, whereupon  S.  (after  proceedings 
ineffectually  taken  by  him  under  sec.  885) 
filed  a  auit  against  the  Collector,  praying  to 
be  put  in  posseeaion  of  the  village : 

Held,  that  the  right  of  Sw  to  be  put  in  pos- 
session of  the  villtge  was,  as  between  him 
and  the  Collector,  res  judicata  by  reason 
of  the  dismissal  of  the  Collector's  applica- 
tion under  sec.  28 1  of  the  Code  (to  set 
aside  which  dismiseal  the  Collector  had 
not  filed  a  suit  within  the  year  allowed  for 
that ,  purpose),  and  that  S.  oughts 
therefore,  to  have  been  at  onoe  put  in 
possession  of  the  village  without  rurther 
proof  of  his  title.  The  CoUector  ofAh- 
medabad  v.  ^amablae  Biehardau,  Bom, 
B.  (7.,  IX  205. 

It  is  not  ooinpvlsory  upon  on  auction-pur- 
chaser under  a  decree,  when  resistance  la 
offered  to  his  taking  possession  of  the 
property  purchased,  to  proceed  under  sec. 
885.  It  is  open  to  him  to  proceed  at  onoe 
by  regular  suit  against  the  person  in 
possession  of  .the  property  purchased  by 
him.  UncovenantedSeroice  Bank  Y,  Palmer, 
N.  W.  P.,  1870,  456. 

Bees.  294— 838  are  extended  to  Small  Cause 
Courts  only  as  far  as  relates  to  moveable 
property. 


L'-^OJ  Arrest  and  ImpvUonmeni. 

Debtors  may  now  b^  anre^ted  at  any  hour,  and  on  any  day,  Sundays  induded,  provided 
no  house  Is  entered  after  simset  and  before  sunrise ;  they  must  be  brought  as  soon  as 
possible  bafore  the  Courts  unless  the  decree  be  a  money  one  and  the  debtor  pays  to  the 
arrestiqg  officer  the  amount  due  with  oosta  of  arrest,  when  he  shall  at  once  be  released. 
.  9e  shall  be  confined  in  the  Civil  District  Jail  where  the  Court  Is  situate,  or,  if  H  be  un- 
suitable, dien  in  aiiy  pX^  appointed  by  ihe  local  Qoremment.    If  local  QcfYtmmmt,  by 
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348.  The  Court  may  also,  if  it  thinks  fit,  cause  a  like 

^  copy  and    notice  to  be  served   on 

c^i  to    ««.    other     ^y    ^tijgr    p3^^    ^,^gi^   ^i^_ 

self  to  be  a  creditor  of  the  appli- 
cant and  applying  for  leave  to  be  heard  on  the  appli- 
cation. 

349.  Where  the  applicant  is  under  arrest,  the  Oourt 

may,  pending  the  hearing  under  sec- 

ately  committed  to  jail ;  or  leave  him 
in  the  custody  of  the  officer  to  whom  the  service  of  the 
•flee  p.  229.      warrant  was  entrusted .♦  (J) 

350.  On  the  day  so  fixed,  or  on  any  subsequent  day  to 
_^  ,  ^  .  which  the  Court  may  adjourn  the 
Procedureatheanng.          hearing,  the  Court  shall  examine 

the  applicant,  in  the  presence  of  the  persons  on  whom  such 
notice  has  been  served  or  their  pleaders,  as  to  his  then 
circumstances  and  as  to  his  future  means  of  payment,  aad 
shall  hear  the  said  decree-holder,  the  other  creditors  men- 
tioned in  the  application,  and  the  other  persons  (if  any) 
alleging  themselves  to  be  creditors,  in  opposition  to  the  ap- 
plicant's discharge ;  and  may,  if  it  thinks  fit,  grant  time  to 
the  said  decree-holder,  the  other  creditors  or  persons  to  ad- 
duce evidence  showing  that  the  applicant  is  not  entitled  to 
be  declared  an  insolvent. 

Declaration    of    insol-  851.      If    the    Court   is   satis- 

▼enoy  and  appointment  of     fied^ 
receiTer. 

(a)  that  the  statements  in  the  application  are  substan- 
tiallv  true ; 

(6;  that  the  applicant  has  not,  with  intent  to  defraud 
his  creditors,  concealed,  transferred,  or  removed  any  part 
of  his  property  since  the  institution  of  the  suit  in  which 
was  passed  the  decree  in  execution  of  which  he  was  arrest- 
ed or  imprisoned  or  at  any  subsequent  time  ; 

(c)  that  he  has  not,  knowing  himself  to  be  unable  to 
pay  his  debts  in  full,  recklessly  contracted  debts  or  given  an 
unfair  preference  *  (A)  to  any  of  his  creditors  by  any  pay- 
ment or  disposition  of  his  property ; 

(d)  that  he  has  not  committed  any  other  act  of  bad 
faith  regarding  the  matter  of  the  application ; 

the  Court  may  declare  him  to  be  an  insolvent,  and  may 
also,  if  it  think  fit,  make  an  order  appointing  a  receiver 
of  his  property,  or  if  it  does  not  appoint  such  receiver,  may 
discharge  the  insolvent. 

352.     The  creditors  mentioned  in  the  application  and , 
'         ,.  ,  .      the  other  persons  (if  any)  alleging 

^^Creditors  to  prove  their    themselves  to  be  creditors  of  the 
insolvent,  shall  then  produce  evi- 


Digitized  by  VjOOQIC 


NOTES  TO  SBCrnOKS  cccxxxvi,  cccxxxvin. 


22S 


notification  in  gasette,  so  direct,  the  Court  mutt  inform  debtors  arrested  on  money 
decrees  that  they  n^y  apt>ly  to  be  declared  insolvents,  and  will  be  discharged  if  they 

(1)  have  oommitted  no  had  faith  ro^rding  application,  and  agree  to  place  all  their  pro- 
perty in  possession  of  receiver  appomted  by  Court.  Thereupon  the  Court  shall  release 
them  if  th^  furnish  sufficient  security  for  appearance  when  called  upon,  and  promise 
to  apply  within  one  month  to  be  declared  insolvents.  If  they  do  not  so  apply, 
the  Court   may    (1)    direct   security  to   be  realised,  or  (2)    commit  them  to  jail. 

All  warrants  for  arrest  must  direct  officers  entrusted  with  execution  to  bring  up  debtors 
with  all  convenient  speed,  unless  they  pay  down  the  amount  ord  ered,  with  costs.  Subsis- 
tence allowance  graduated  by  rank,  race,  and  nationality,  is  to  be  prescribed  by  tiie  local 
Government ;  and  no  debtor  is  to  be  arrested  until  the  Judge  thinks  sufficient  subeds- 
tence  money,  according  to  such  scale,  for  time  between  arrest  and  production  of  debtor 
before  Court,  has  been  paid  in. 

On  committal  of  indgment-debtor  to  jail.  Court  will  fix  his  monthly  allowance  accord- 
ing to  such  scale,  or  if  there  is  no  scale,  according  to  his  dass.  The  monthly  allowaoce  must 
be  supplied  by  person  who  appUed  for  execution  to  proper  Court  officer,  in  monthly  pay- 
ments m  advance  before  the  1st ;  first  payment  to  be  for  portion  of  current  month  which 
has  not  expired  before  debtor's  committal  to  jail. 

All  subsistence  money  will  be  deemed  costs  in  the  suit ;  but  debtor  cannot  be  detained 
and  arrested  for  it  only.     Debtor  is  entitled  to  discharge  on  (1)  full  satis^tion  of  decree,  or 

(2)  request  of  person  who  applied  for  imprisonment,  or  (8)  default  of  payment  of  subsis- 
tence allowance,  or  (4)  if  debtor  be  declared  insolvent^  or  (5)  if  six  months  have  elapsed 
in  prison  (six  weeks  if  decree  is  for  less  than  Rs.  50).  In  the  first  four  cases  an  order  of 
Court  Is  necessary.  A  debtor  discharged  thus  cannot  be  released  from  his  debt  theret^, 
but  he  is  not  luble  to  a  second  arrest  from  the  same  decree.  The  officer  entrusted  with  the 
warrant  must  return  it  endorsed  with  day  and  manner  of  execution,  vnth  reason  of  delay 
if  time  specified  therein  has  been  exceeded,  and  with  reason  for  non-execution  when  not  exe- 
cuted. The  Court  must  examine  him  on  oath,  and  may  summon  and  examine  witnesses  also 
touching  alleged  inability,  and  shall  record  result. 


{(f)  The  Jadidal  Commissioner,  Cen.  Prov.,  is  only   responsible    if   he  obtain  such 

says  that  a  bailiff,  if  he  finds  the  front  process  fraudulently  or  improperly.    BhO' 

door  of  a  house  open,  may  break  open  fna  Chariu  v.  JMmti  Murti,  if,  it,  C,  B,, 

the  door  of  any  room  in  a  house  that  is  VIII,  40. 

kept  fastened  after  he  has  declared  that  I  The  Code  of  Civil  Procedure  expressly  pre- 

he  is  entrusted  with  an  arrest  warrant,  j  serves  a  distinction  between  arrest  and 

Oen,  Prov,  C,  O, ,1,490,                            \  Imprisonment;  and  the  immunity  from 

In  all  practicable  cases,  where  delay  is  :  further  process  is  only  generated  by  actu- 

not  of  seriouB  importance,  warrants  for  '       '^           .    •.   — 


the  arrest  of  persons  escaping  from  or 
leaving  India  Dy  the  French  steamers 
should  bear  the  endorSemetit  of  the 
IVench  authorities. 

Where,  however,  dela]^  is  objectionable, 
and  hot  pursuit  is  imperative  in  the 
interests  of  justice,  police  officers  should 
continue  to  arrest  persons  on  such  ves- 
ads  on  the  production  of  legal  warrants, 
and  without  any  such  endorsement. 
Govt,  India,  F,  D,  No.  1236  Oct,  24, 1868. 

(A)  The  scale  allowed  must  not  be  exceeded 
Cen,  Prov,  C,  O,,  I  482. 

Unless  he  who  sets  the  officers  of  the  Court 
in  motion  does  so  fraudulently  or  impro- 
perly, he  is  not  liable  for  such  arrest. 
There  are  several  ways  whereby  a  person 
may  become  liable  for  arresting  the 
wrong  man.  If  he  take  an  active  part 
in  such  arrest,  then  he  is  a  trespasser, 
whatever  his  motive  may  have  been.  He 
is  also  liable  when  he  sets  the  process 
of  the  Court  in    motion:  but   then  he 
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al  confinement  B,  Ckengaknya  Chttti  v. 
W,  8Mi>biak,  ih.  VI.  84. 

The  general  design  of  these  provisions  is 
that  a  man  is  not  to  be  needlessly  and 
uselessly  detained  in  prisCn.  There  must 
be  some  object  in  the  imprisonment,  etc., 
to  oblige  the  debtor  to  make  a  full  dbdo- 
sure  of  nis  property,  and  to  prevent  him 
from  fraudulently  concealing  property 
which  might  be  tidcen  in  execution.  The 
scope  of  these  provisions  does  not  require 
that  he  should  be  committed  to  prison 
for  what  would  not  be  a  legitimate  advan- 
'tage  to  the  creditor,  e,  g,,  m  order  to 
oblige  him  to  borrow  from  others  to  pay 
his  judgment-creditor.  W,  Ooomhc  y.  A, 
Coffc,  &  W.  R„  XXII,  267. 

The  Court  may,  pending  any  enquiry  which 
may  bejnecessary,  leave  a  defendant,  who 
applies  for  his  discharge  under  sea  844, 
fto.,  of  the  Code,  in  the  custody  of  the 
officer  of  the  Court,  on  the  defendant 
depositing  the  fees  of  such  officer,  which 
shall  be  at  the  same  daily  rate  as  the 
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-"  dpnce  of  the  amount  and  particulars  of  their  respective 
pecuniary  claims  against  him;  and  the  Oourt  shall  by  order 
Schedule  k)  be  framed.      determine  the  persons  ^ho  hive 
proved   themselves  to  be  the  insol- 
vent's creditors^  and  their  respective  debts;; and  shall  frame 
a  schedule  of  such  persons  and  their  debts;  and  the  declaration 
under  section  351  shall  be  deemed  to  be  a  decree  in  favour 
of  each  of  the  said  creditors  for  their  said  respective  debtl 
A  copy  of  every  such  schedule  shall  be  stuck  up  in  the 
court-housa 

Nothing  in  this  section  shall  be  deemed  to  entitle  a 
partner  in  an  insolvent  firm  or,  when  he  has  died  before 
the  insolvency,  his  legal  representative,  to  prove  in  com> 
petition  with  the  creditor,  of  the  firm. 

353.  Any  creditor  of  the  insolvent  who  is  not  mention- 

ed in  such  schedule  may,  within 
^  AppUcationa  by   credi-     ^j^^^  ^^^^^  f^^  j^  pubUcation, 

apply  to  the  Court  for  permission 
to  produce  evidence  of  the  amount  and  particulars  of  his 
pecuniary  claims  against  the  insolvent,  and  in  case  the 
applicant  proves  himself  to  be  a  creditor  of  the  insolvent, 
for  an  order  directing  his  name  to  be  inserted  in  the  sche- 
dule as  a  creditor  for  the  debt  so  proved. 

Any  creditor  mentioned  in  the  schedule  may  within 
three  months  from  the  publication  of  the  schedule  apply 
to  the  Court  for  an  order  altering  the  schedule  so  far  as 
regards  the  amount,  nature,  or  particulars  of  his  own  debt, 
'  or  to  strike  out  the  name  of  another  creditor,  or  to  alter 
the  schedule  so  far  as  regards  the  amount,  nature,  or  parti- 
culars of  the  debt  of  another  creditor. 

In  the  case  of  any  application  under  this  section,  the 
Court,  after  causing  such  notices  as  it  thinks  fit  to  be 
served,  at  the  applicant's  expense,  on  the  insolvent  and  the 
other  creditors  and  hearing  their  objections^  if  any,  may 
comply  with  or  reject  the  application. 

354.  Every  oider  under  section  351  shall  be  published 
_^  ^  -     _  .  .      in  the  local  oflScial  Gazette  and  shall 

inJEever?  "    operate  to  vest  in  the  Receiver  all 

the  insolvent's  property  (except  the 
partioulars  specified  in  the  first  proviso  to  section  266)^ 
whetbiBr  set  forth  in  his  application  or  not. 

365.    The  Receiver  so  appointed  shall  give  such  security 
as  the  Court  may  direct  and  shall 

^'^^^^'''"^    I^««^  ^^^«^  ^C^"  ^""^  property, 

except  as  aforesaid ; 

and  on  his  certifying  that  the  insolvent  has  placed  him 

bi.ch«ge  of  iMolyent      ^^  poffession  thereof,  or  has  done 

^  ^  ^  everything  in  his  power  for  tHat 

'  purpose,  the  Court  may  discharge  the  insolvent  from  arrest 
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lowest  rate  charged    in  the  same  Court 
for  serving  proeessee. 
The  htw  does  not  provide  for  the  supply  of 
dothing  to  a  judgment-debtor  in  joU  at 
the  expense  of    the  detaining    creditor. 
Ordinarily,  judgment-debtors  do  not  re- 
quire to   be  BO  supplied;  but  in    cases 
where  it  is  found  that  a  defendant  arrested 
or  committed  to  prison  in  execution  of  a 
decree  is  insufficiently  clothed,  the  Court 
shall  call  upon  the  plaintiff  to  show  that 
thB  defendant  is  possessed  of  additional 
clothing,  which  he  intentionally  conceals, 
or  else  to  provide  clothing  for  the  debtor's 
use    while    in   prison.    If    the    plaintiff 
•hould  fiul  to  do  either,  the  Court  may 
direct  the  debtor  to  be  set  at  liberty.     In 
the  event  of  the  judgment-creditor  pro- 
▼idin^  clothing,  the  cost  may  be  recovered 
in  the  manner  prescribed  in  sec,  340  for 
the  recovery  of  sabsistence  allowance , 
The  provisions  of  sees.  344  to  347,  851  and 
859  should  be  carefully  explained  to  per^ 
eons  committed  to  prison,  in  Urdu  and 
Hindi,  and  should  be  suspended  in  every 
ward.    Panj.  O,  O,.  L  46. 
(i)  The  Court  must  have  the  prisoner  before 
them  to  exercise  their  discretion  upon  a 
matter  which  must  be  determined  before 


he  can  be  formally  committed  to  prison,  and 
which  may  be  so  determined  as  to  entitle 
him  to  be  discharged.    A  jailor  or  other 
officercannot  lawfully  receive  a  prisoner 
for  debt  under  commitment,  unless  the 
preliminary  payment  of  subsistence  have 
been  made  in  compliance  with  the  order 
of  the  Court;  nor  can  he  lawfully  detain  a 
judgment-debtor  when  the  time  limited 
for  payment  of  any    subsistence-money 
under  the  order    of     the    Court    passes 
without  due  payment    accordingly.    The 
warrant  empowers  the  Sheriff  only    to 
arrest  the    defendant   in  execution,  and 
detain  him  for  such  reasonable  time  as  is 
sufficient  to  allow  of  his  being  brought 
before  the  Court,  and  having  an  oppor- 
tunity of   applying   for    his    discharge; 
detention  of  such  prisoner  by  the  Sheriff 
after  such  reasonable  time,  without  fiur- 
ther  authority  of  law,  is  illegal.    In  re 
8umhoo  Chtmder  Haldar,  a  prisoner  for 
debt  in  the  Jaii  of  Ctdcutta^  Bowke^s 
Hep.,  O.  a,  59. 
On  failure  of  subsistence-mooey,  the  prison- 
er should  be  released,  and  further  deten. 
tion  of  him  by  the  person  in  whose  cub 
tody  he  is,  is  iUegal.    J,  L.  Xhan  Speyer 
v.  Johan  Janssen,  Bourhe't  Jtep,  O,  tX^  28t 


Two  Ghneral  EuUngs  on  Decrees, 

The  only  questions  that  can  properly  arise 
in  the  execution  of  a  decree  are  <1)  as  to 
the  contents  of  the  order  made,  (2)  as  to 
the  jvrisdietion  to  make  it,  and  (3)  as  to 
how  it  has  been  oarrifid  out.  dukharatn 
Bamckimd  M,  A.  y,  6hvind.Vamany 
Bin.  m  C.  R.,  1873,  865. 


A  person  claiming  to  be  the  assignee  of  a 
decree  must  apply  for  recognition  of  his 
title  to  the  CS^urt  which  passed  the  de« 
cree,  and  not  to  a  Court  to  which  such 
deoree  has  been  transmitted  for  execution. 
Frcm^  Rustofi^i  v.  Hatanska  Peitonji 
ib.  IX.   49, 


CHAPTER  XX. 

Qui  non  habet  in  cere  luat  m  corpore. 

Amr  panon  aneeted  or  imprisoned  for  a  money  decree  may  apply  in  writing  to  be 
declared  an  insolvent  to  District  Court,  ^s^ch  (or  whose  subordinate  Court)  ordered 
his  arrest.  Contents  of  the  application  are  set  forth  in  sec.  346.  It  must  be  sub« 
scribed  and  verift^  as  plaints.  A  day  will  be  fixed  for  hearing,  and  copy  of  application, 
witii  written  notice  of  time  and  place  of  hearing,  will  be  (1)  stuck  up  in  Court,  (2)  served 
at  app^cant's  expense  on  arrestmg  decree-holder  or  his  pleader,  and  other  creditors 
mentu>ned  in  application,  (3)  if  Court  think  fit,  published,  at  applicant's  expense,  in  ffazettes 
and  pnblio  newspapers,  and  (4)  on  any  person  alleging  himself  to  be  acreditor,  and  apply- 
ing to  be  heacd.  Meanwhile  the  applicant,  if  under  arrest,  may  be  immediately  com- 
mmed  to  jail,  or  left  in  custody  of  arresting  officer. 

On  tiie  day  of  hearing,  the  applicant  is  to  be  exanuned  in  presence  of  all  persons,  or 
ibeir  pleaders,  on  whom  notices  were  served  as  to  his  (1)  present  circumstances,  and  (2) 
fatare  meaas  of  payment. 

The  decree-holder,  creditors,  and  persons  alleging  themselves  to  be  creditors,  will  bo 
heard  in  opposition,  and,  if  necessary,  time  given  them  to  show  that  applicant  is  not 
entitied  to  ne  declared  insolvent. 

If  Conrt  is  satisfied  that  applicant  (1)  has  made  a  snbstantially  trae  application, 
<3)  not  c<moea]6d  or  alienated,  with  intent  to  defraud  creditors,  any  property  since  insti- 
tution of' suit  in  which  present  deoree  was  passed,  (3)  not  reckle^y  contraotod  debts 
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or  imprisonment,  as  the  case  may  be,  upon  such  conditions 
(if  any)  as  the  Court  thinks  fit. 
356.    The  receiver  shall  proceed  under  the   direction 

Duty  of  receiver.  of  the  Court — 

(a)    to  convert  the  property  into  money  : 
(d)    to  pay  thereout  debts,  fines,  and  penalties  (if  any) 
due  by  the  insolvent  to  Grovemment : 

(c)  to  pay  the  said  decree-holder's  costs : 

(d)  to  distribute  the  balance  among  the  scheduled  cre- 
ditors rateably  according  to  the  amounts  of  their  res- 
pective debts,  and  without  any  preference ; 

and  such  receiver  may  retain  as  a  remuneration  for  the 

performance  of  his  duties  a  com- 

^  ma  right  to  remunera-    niission,  to  be  fixed  by  the  Court, 

not  exceeding  the  rate  of  five  per 

centum  upon  the  amount  of  the  balance  so  distributed  (the 

amount  of  the  commission  so  retained  being  -deemed  a 

Delieyery  of  eurplne,  distribution;,  and  shaU  deliver  the 

surplus,  if  any,  to  the  msolvent  or 

his  legal  representative. 

857.  (282)  An  insolvent  discharged  under  section  355 

wi»  ^  *  J-  V  stall  not  be  arrested  or  imprisoned 

Effect  of  discharge.  ^^  ^^^^^^  ^^  ^^  ^^   ^^  scheduled 

debts.  But  (subject  to  the  provisions  of  section  358)  his 
property,  whether  previously  or  subsequently  acquired 
(except  the  particulars  specified  in  the  first  proviso  to  sec- 
tion 266  and  except  the  property  vested  in  the  receiver), 
shall^  by  order  of  the  Court,  be  liable  to  attachment  and 
sale  until  the  decrees  against  him  held  by  the  scheduled 
creditors  are  fully  salisned  or  become  incapable  of  being 
executed. 

358.  (282)  If  the  aggregate  amount  of  the  scheduled 

debts  is  two  hundred  rupees  or  a 
chure  ^ivent  SS^lved  l^^s  sum,  the  Court  may  declare  the 
from  farther  liability.  insolvent   discharged  ,as    aforesaid 

absolved  from  further  liability  in 
respect  of  such  debts. 

359.  (275,  281,)  Whenever,  at  the  hearing  under  sec- 
Procedure  in  case  of  difl-     ^^^^    350,  it   is  proved    that    the 

•See  p.  231.  ^^^^^  applicant.  applicant*  (/)  has. 

(a)  been  guilty,  in  his  application,  of  any  conceal-  ment 
or  of  wilfully  making  any  false  statement  as  to  the  debts 
due  by  him,  or  respecting  the  property  belonging  to  him, 
whether  in  possession  or  in  expectancy,  or  held  for  him  in 
trust ; 

(6)  fraudulently  concealed,  transferred  or  removed  any 
property  ;'  or 

(c)  committed  any  other  act  of  bad  faith  regarding 
the  matter  of  the  application, 
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or  given  nnfiedr  preference  to  any  creditor,  (5)  committed  no  other  act  of  bad  ^uth 
oonceminff  application,  Conrt  my  declare  him  insolvent,  appoint  receiver  of  his  pro- 
perty, or  dischaige  him.  All  creditors  most  produce  evidence  of  amount  and  particmars 
of  dums.  The  Court  shall  frame  schedule  of  nersons  who  have  proved  themselves  credi- 
tors, and  their  debts.  Thereupon  the  dedaration  of  insolvency  shall  be  a  decree  in 
favour  of  each  creditor  for  his  deot.  Copy  of  schedule  to  be  stuck  up  in  Court-house. 
(Neither  partner  in  an  insolvent  firm  nor  his  lecal  representative  are  liereby  entitled  to 
prove  in  competition  with  creditors  of  the  firm). 

Within  three  months  of  publication,  any  cieditor  not  mentioned  in  schedule  may 
ask  permission  to  jprove  amount  and  particulars  of  his  claims,  and,  if  successful,  will  he 
inserted  as  a  creditor  for  the  debt  {Kroved. 

Within  the  same  time  creditors  in  the  schedule  may  apply  for  order  altering  sche« 
dule,  as  recards  amount,  nature,  or  particulars  of  his  own  or  another  creditor's  debt. 
Notices  wul  be  served,  tit  applicant's  expense,  on  insolvent  and  other  creditors ;  and  after 
hearing  them,  the  application  will  be  complied  with  or  rejected.  All  orders  of  insol- 
vency must  be  publiuied  in  local  Gazette,  and  shall  cause  to  vest  in  receiver  all  insol- 
vent%  property  (except  such  things  as  are  not  liable  to  attachment,  see  sec.  266),  whether 
mentionea  in  his  apjmcation  or  not. 

The  receiver  must  give  security  as  Court  may  direct^  and  possess  himself  of  all 
such  property.  Cn  his  certifying  that  insolvent  has  done  all  in  his  power  to  place  him 
in  such  ^possession,  C!ourt  may  release  insolvent  on  such  conditions  as  it  thinks  fit. 
The  receiver,  under  Court's  diroctions,  shall  (1)  convert  the  property  into  money ;  (2)  pay 
therefrom  eveything  due  by  insolvent  to  Government ;  (3)  pay  arresting  decree-holder's 
costs ;  (4)  distribute  balance  rateably  among  scheduled  creditors  according  to  their 
debts,  and  without  an^  preference ;  and  may  remunerate  himself  by  commission  (fixed 
hy  Court)  not  exceeding  five  per  cent,  from  the  amount  distributed,  inclusive  of  his 
commission,  and  shall  deBver  any  surplus  to  insolvent  or  his  legal  representative. 

Such  release  predndes  a  second  anreet  or  imprisonment  on  account  of  any  scheduled 
deb^  ( and  if  the  whole  of  the  debts  be  Bs.  200  or  under.  Court  may  decliure  insolvent 
absolved  from  further  liability  in  their  respect).  But  insolvents  property,  previously  or 
subsequently  acquired,  except  what  is  not  liable  to  attachment,  and  what  is  vested  in 
receiver,  shiul,  by  €k>urt's  order,  be  liable  to  attachment  and  sale  until  scheduled  creditor's 
debts  are  fully  satisfied,  or  become  incapable  of  execution. 

If  at  heanng  it  be  proved  that  applicant  has  been  guilty  of  any  bad  fsith.  Court 
shall,  at  instance  of  any  of  his  creditors,  commit  him  to  prison  for  any  term  up  to  one 
year,  or  send  him  to  Ij^agistrate.  Local  €k>vemment  can  vest  other  Courts  with  powers 
of  DiBtrict  Courts,  and  then  District  Judge  may  transfer  to  any  such  Court  in 
his  district  insolvency  cases.  Such  Courts  can  also  wen  entertain  any  such  application 
by  any  person  arrested  in  exeention  of  their  decrees. 


^ 


f)  See  page  226. 

'he  difcretionaiy  power  to  detain  defen- 
dant in  custody,  and  not  send  him  to 
prison,  is  confined  to  proceedings  under 
tl^is  section.  Shaik  JRauUm  v.  Ibrahim 
RauUm,M.H.  (7./.,  441. 

(A)  An  insolvent  debtor  in  the  mufassil  may 
assign  all  his  property  to  trustees  for  the 
benefit  of  the  creditors  who  may  assent 
to  the  conditions  of  the  assignment; 
and  such  an  assignment  will  to  vaUd, 
although  it  m&j  operate  to  defeat  an 
expected  execution,  if  it  be  the  intention 
of  the  assignor  to  confer  on  Uie  assent- 
ing creditors  a  substantial  interest  in 
the  property  assigned,  and  not  merely 
to  defeat  or  hinder  a  judgment-credi- 
tor. 

Such  an  assigxunent  may  be  made  to  trus- 
tees ;  but  it  is  not  requisite  that  it  should 
be  made  to  trustees :  and  it  is  not  requi- 
site that  it  should  be  made  directly  to 
the  assenting  creditors.    It  will  cpnf er 


on  the  trustees  a  title  to  the  property 
assigned  superior  to  i^t  of  a  jud^ment- 
crecQtor,  who  has  obtained  an  order  for 
attachment  subsequently  to  the  assign* 
ment. 

It  is  not  invalid  if  made  subject  to  a  con- 
dition requiring  assenting  creditors  to 
execute  a  release  of  the  debtor,  nor  is  it 
invalid  if  it  declares  a  resultinff  trust 
in  favor  of  the  debtor :  but,  sefnSle,  that 
the  Court  might  order  such  resultiiiA| 
trust  to  be  executed  for  the  benefit  (3 
judffment-creditors  who  decline  to  assent 
to  tne  assignment. 

Nor  is  it  invalid  if  it  empowehi  the  trus- 
tees to  permit  the  debtor  to  retiun  such 
portion  of  his  furniture,  linen,  &c.,  as 
they  may  think  fit  ;  but  this  power 
should  be  exercised  only  when  the  other 
assets  are  insufficient  to  discharge  the 
primary  objects  of  the  trust. 

Nor  is  it  invalid  if  it  contain  a  power  for 
the  trustees  to  continue  the  business,  if 
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the  Court  shall,  at  the  instauoe  of  any  of  his  creditors, 
sentence  him  to  imprisonment  for  a  term  which  may 
extend  to  one  year  from  the  date  of  committal 

Or  the  Court  may,  if  it  think  fit,  send  him  to  the 
Magistrate  to  be  dealt  with  according  to  law. 

360.    The  Local  Government  may,  by  notification  in 

T     «x      X      *     XI-       ^^^  official    Gazette,    invest    anv 
Inveetment      of     other     r«     «i.    i.i.      xi_  A«  t*;^^^*'     *"/ 

Courts   with    powen   of    ^^^^  Other  than  a  Distnct  Court 
District  Courts.  with  the  powers  conferred  on  Dis- 

trict Courts  by  sections  344  to  369 
(both  inclusive),  and  the  District  Judge  may  transfer  to 
Tntnsfep  of  cases.  ^7  ^^y^  situate  in    his  district 

and  so  invested  any  case  instituted 
under  section  344. 
Any  Court  so  invested  may  entertain  any  application 
under  section  344  by  any  person  arrested  in  execution  of 
a  decree  of  such  Court 

PART  H. 

OF  IKCIDEKTAL  PBOCEEDINOS. 


CHAPTf»  XXI, 

Of  the  death,  mabriage,  anj>  insolvency  of  ^abties. 

NoabatementbyparlT'.  ,  .••^361.    (99)    Thedeath  of  a 

death,  if  cause  dmcdoa  piamtiff  or  defendant  shall  not  cause 

surriye.  the  suit  to  abate  if  the  cause  of 

*  See  p.  233L  action  8urvives.*(?n) 

UluHrations. 

(a)    A  coTenants  with  B  and  0  to  pay  an  anntdty  to  B  daring  0*8  lif^ 
B  and  0  sue  A  to  compel  payment.    B  dies  before  the  decree  ;  the  cause 
Qf  action  sarvives  to  C,  and  t^e  suit  does  not  abate. 

{b)  In  the  same  case,  all  the  parties  die  before  decree.  The  eanae  of 
action  survives  to  the  representative  of  the  sorvivor  of  B  and  Q,  and  he 
may  continue  the  suit  against  A's  representative. 

,(o)  A  sues  B  for  libd.  A  dies.  The  cause  of  action  does  not  sorviTe 
and  the  suit  abates. 

{d)  A,  a  member  of  a  Hinda  joint  family  under  the  Mitakshara  law, 
institutes  a  suit  for  partition  of  the  fami^  property.  A  dies  leaving  B, 
a  Qiinor  son,  his  heir.  The  cause  of  action  survives  to  B,  and  the  suit 
does  not  abate. 

M,  362.  (100)  If  there  be  more  pIainti£Es  or  defendants 
Proceeding  in  case  of  thwi  one,  and  any  of  them  dies, 
death  of  one  of  several  and  if  the  cause  of  action  survives 
plaintiffs  or  def endantQ,  if  to  the  surviving  plaintiff  or  plain- 
cause  of  action  survive.  j.'a*  ^  ^  j.  .-r  *.  . 
V.UOO  «i  •ouuumuTTi^e.        ^^^  alouo,  or  sgaiust  the  surviving 

defendant  or  defendants  alone,  the  Court  shall  cause  an 
entry  to  thc^  effect  to  be  made  on  the  record,  and  the  suit 
shall  proceed  at  the  instance  of  the  surviving  plaintiff  or 

Slaintiffs,  or  against  the  surviving  defendant  or  defen- 
ants. 


Digitized  by  VjOOQIC 


UNDUE  PBfiFERENCE. 


231 


the  power  so  given  is  ancOlaliy  to  wind- 
ing-up the  hnainefls,  and  realizing  the 
aasets  of  the  estate  $  nor  is  it  invahd  if 
executed  only  by  a  minority  of  the  cre- 
ditors. 

Nor  can  it  be  invalidated  by  subsequent 
negligence  en  the  part  of  the  lanstees. 

The  question  as  to  the  intention  of  the 
debtor,  in  executing  such  an  assignment, 
is  a  question  of  fact  rather  than  of  law  ; 
and  m  determining  this  question,  the 
conditions  and  trust  subject  t6  which 
the  assignment  is  made  may  be  cdnsi- 
dered« 

The  valuation  tot  stamp  duty  of  a  suit 
brought  by  the  trustees  to  set  aside  an 
attachment  should  be  calculated  on  the 
value  of  the  lien  claimed  by  the  judg- 
ment-creditor. 

To  such  a  suit  it  is  not  necessary  to  make 
all  the  creditors  parties.  CeoU  Stephenson 
and  others  v.  Colonel  Bawngartner,  Agra 
-ftjp.,  UI.  104. 

The  onw  is  on  the  judgment-debtor  to 
show  that  he  has  not  means  of  satisfy- 
ing the  debts,  and  that  he  has  not  been 
guilty  of  any  misconduct,  and  not  on 
creditor  to  show  that,  by  sending  the 
debtor  to  prison,  some  satisfaction  of  the 
debt  can  be  obtained.  See  Seton  v.  A, 
&  JBjfokn,  B.  L.  R.    VIIL  255. 

The  death  of  an  insolvent  before  obtain- 
ing his  dischar^  does  not  a^ect  tiie 
light  of  the  official  assignee  to  deal  with 
the  property  of  such  insolvent,  nor  does 
it  cause  the  proceedings  in  such  insol- 
vency, so  far  as  the  official  assignee  and 
the  Creditors  are  concerned,  to  abate. 
In  re  3itaram  Ahhaji  v.  Eao-parte  Sun^ 
dardas  MvZji,  Bom,  Jff,  O,  -«.,  X.  68. 

(I)  A  judgment-debtor  refuanj?  to  place  at  the 
Court's  disposd  whatever  property  he  has, 
osnnot  adc  for  his  disoharge.  Navnb  Asn- 
dot  DoTvaRezaffossein  Khan  V  Baminsud 
IhwtaAhtdKhany  3.  W,  i?.,  XV,  206. 

Undue  preference  was  not  found  where  a 
(auditor  told  his  debtor  ''that  he  should 
like  his  money  repaid,"  adding  that  **  ho 
was  determined  to  have  either  the  money 
or  security,"  and  the  debtor  accordingly 
conveyed  certain  property  in  part  satisfac- 
tion of  the  debt,  and  presented  a  petition 
for  liquidation  shortly  afterwards  :  Held, 
HkBib  the  conveyance  was  valid,  and  could 
Bot  be  set  aside  as  a  fraudulent  preference. 
Bx-paHe  Cravenf  in  re  Craven  and 
MarshaU,  Z.  /?.  ^.  X  648.  And  where 
traders  in  a  hopeless  state  of  insolvency, 
threedaysbeforethey  suspended  payment 
in  the  ordinary  course  of  business,  and 
without    any    motive  of   favouring  the 


payee,  pay  a  considerable  sum'to  a  creditor, 
who  received  it  bondJlde,the  payment  was 
upheld.     In    re-Cheeseborougk,    ex  j  arte 
Hitchcock  40  L.  J,  Bank,  79. 
A  firm,   though  insolvent,    may  part  or 
put  an  end  to  a  current  speculation,  the 
result  of  which  is  still  uncertain,  on  the 
best  terms  procurable  without  any  im- 
putation of  fraud  ;  so  also,  the  abandon- 
ment of  a  speculation  whilst  the  result 
is  uncertain,   may  be  both  honest  and 
politic,   as    it    certainly    differs    from 
undue    preference    of  one   creditor  to 
others  altera  debt  has  been  incurred. 
Miller  v.  Barlom,  P.  C,  III,  738. 
An  executrix  assigned  all  the  book-debts 
of  her  testator,  which  formed  the  bulk 
df  hiri  property,   together  with  all  ttte 
books  of  accoimt,  to  one  of  the  creditors,  to 
secure  the  payment  <^  his  debt;  and  gave 
him  a  power  of  attorney  to  collect  the 
debts  m  her  name.     The  estate  proved 
insolvent:    Held  (reversing  the  decree 
of  Malins,   V.  C.)  that  the  assignment 
was  valid.  Earl  Vaney-  Rigdm,  5  Ch.  662. 
To  permit  a  trader  who  has,  according  to  my 
judgment,  defrauded  some  of  his  credi- 
tors ;  who  hae  kept  no  regular  accounts  in 
his  trade ;  who  will  not  make  a  full,  per- 
fect, and  true  disclosure  of  his  dealings, 
to  be  discharced  from  aU  liabilities  to  his 
creditors,  would  be  to  hold  out  an  induce- 
ment to  dishonesty,  and  practically  defeat 
the  bankrupilaw,  a  law  which  the  insolvent 
has  invoked  in  his  aid,  but  which  he  had 
defeated  by  his  own  act. 
It  has  been  truly  said  by  Lord  Justice  Turner, 
90  L*  X  Bank,  87,  that  the  Bankruptcy 
Court  should  not  generally  deal  severely 
with  cases  of  mere  imprudence  or  extra- 
vagance, but  should  set  ii«  face  most  re- 
solutely against  every  description  of  fraud 
Or  false  representation.    Fair,  honest,  and 
straightforward  dealing  is  expected  from 
eveij  man  in  the    ordinary  transactions 
of  hfe ;  but  it  is  beyond  meabure  import- 
ant that  it  should  be  observed,  and  the 
observation  of  it  enforced,  in  all  the  trans- 
actions of  trade,  for  the  credit  of  our  mer- 
chants and  traders.      I  therefore  cannot 
consent  to  put  the  insolvent  in  a  position 
to  again  embark  in  trade, — to  confer  on 
him  what  has  been  termed  a  **  Free  Pass  " 
to  enter  into  the  world  of  commerce,  or 
afford   him  legal  protection.     He  must 
owe  complete  immxmity  to  the  indul- 
gence ana  forbearance  of  his  creditors 
and  not  to  the  protection  of  the  law, 
which  I  regret  I  cannot  extend  to  him. 
In  re  &ord^  Hyde  I.  201. 
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IL  363.    (101)   If  there  be  more  plaintiffs  than  one,  and 

any  of  them  dies,  and  if  the  cause 

-1  J^r!ft«  Z  ''^^i^l  of  action  does  not  survive  to  the  sur- 
death  of  on©  of  several        .   .  ,   .     ^^  ,   .     .^       , 

plaintiffB  where  cause  of  viving  plamtin  or  plamtins  alone, 
action  sarvives  to  survi-  but  survives  to  him  or  them  and 
IflJ^L!^^'^^^^''  the  legal  representative  of  the  de- 
ceased plaintiff  jointly,  the  Court 
may,  on  the  application  of  such  legal  representative,  enter 
his  name  on  the  record  in  the  place  of  such  deoeased  plain- 
tiff, and  the  suit  shallproceed  at  the  instance  of  the  surviv- 
ing plaintiff  or  plaintiffs  and  such  legal  representative.(n) 

M,  364.  (101)  If  no  application  be  made  to  the  Court 
by  any  person  claiming  to  be  the 
Proceeding  where  no  ap-  legal  representative  of  a  deceased 
^tSv,°tf'  dL^  Pl^Rtifl^  tl^e  suit  shall  proceed  at 
plaintiffi  the  mstance  of  the  surviving  plain- 

tiff or  plaintiffs ; 

and  the  legal  representative  (if  any)  of  the  deceased 
plaintiff  shall  be  made  a  party  and  shall  be  interested  in  and 
bound  by  the  decree  passed  in  the  suit,  in  the  same  man- 
ner as  if  the  suit  had  proceeded  at  his  instance  conjointly 
with  the  surviving  plaintiff  or  plaintiffs. 

M.  365.  (102)  In  case  of  the  death  of  a  sole  plaintiff  or 
Proceeding  in  case  of  Bolesurviving plaintiff,  the  Court  may, 
death  of  sole,  or  sole  car-  where  the  cause  of  action  survives,  on 
viving,  plaintifl:  the  application  of  the  legal  represen- 

tative of  the  deceased,  enter  his  name  in  (o)  the  place  of  such 
plaintiff  on  the  record,  and  the  suit  shall  thereupon  proceed. 

M.  366.  (102)  If  no  such  application  be  made  to  the 
Abatement  where  no  ap-  Court  by  any  person  claiming  to  be 
plication  by  representative  the  legal  representative  of  tne  de- 
of  deceased  plaintifl!  ceased  plaintiff,  the  Court  may  pass 

an  order  that  the  suit  shall  abate,  and  award  to  the  defen- 
dant the  costs  which  he  may  have  incurred  in  defending 
the  suit,  to  be  recovered  from  the  estate  of  the  deceased 
plaintiff; 

or  the  Court  may,  if  it  think  proper,  on  the  application  of 
the  defendant,  and  upon  such  terms  as  to  costs  or  otherwise 
as  it  thinks  fit,  pass  such  other  order  as  it  thinks  fit  for  bring- 
ing in  the  legal  representative  of  the  deceased  plaintm^ 
or  for  proceeding  with  the  suit  in  order  to  a  final  determina- 
tion of  the  matter  in  dispute,  or  for   both    these  pur- 


Explanation — A  certificate  of  lieirship,  or  a  certificate  to 
collect  debts,  does  not  of  itself  constitute  the  person  holding 
it  the  legal  representative  of  the  deceased.  But  when  the 
person  holding  any  sucli  certificate  obtains  thereby  property 
belonging  to  the  deceased,  he  may  be  treated  as  a  l^al  re* 
presentative  liable  in  respect  of  such  property. 
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CHAPTER  XXI. 

AeUo  perBonalia  moritur  cum  persond, 

Whbab  a  eauBe  of  action  survives,  deatii  of  either  party  does  not  cause  a  soit  to  abate. 
When  there  are  more  plaintiffc  or  more  defendants  than  one,  and  on  the  death  of  any 
one  or  more  of  either  party  the  cause  of  action  survives  with  the  remainder  only  of 
such  party,  the  Court  makes  an  entry  of  the  fact  in  the  record,  and  the  case  proceeds 
between  tiie  survivors  only.  If,  on  the  other  hand,  the  cause  of  action  survives  to  the 
remainingplaintiflfa  jointly  with  the le^  representatives  of  the  deoeased,the  Court  may, 
at  the  Implication  of  such  representatives,  enter  their  names  on  the  record  in  the  place 
of  the  deceased  plaintiff,  and  even  if  they  do  not  so  apply,  they  shall  be  made  parties 
Vy  the  Court,  and  be  bound  by  the  decree  in  the  same  wmt  as  if  they  hadsued  in  the 
first  instance.  If  it  survive  death  of  plaintiff  (sole,  or  sole  survivor),  Court  may,  on 
application  of  representative,  enter  his  name  on  record ;  but  if  application  be  not  made. 
Court  shall  (i)  order  that  suit  abate,  and  award  defendant  costs  incurred  in  defence,  to 
be  recovered  from  estate  of  the  deceased,  or  {ii)  on  defendant's  amplication,  and  on 
fitting  terms  as  to  costs,  pass  any  other  suitable  order  for  bringing  m  representative  or 
proceeding  to  final  determination  of  matter  in  dispute,  or  both  purposes. 

Certificate  of  heirship,  or  for  collection  of  debts,  in  itself  does  not  constitute  holder 
legal  representative.  Still,  if  any  property  of  deceased  be  thereby  recovered,  he  may 
be  treated  as  representative  quoad  such  property.  In  the  event  of  dispute  as  to  who 
IB  representative,  Court  mav  stay  suit  untu  the  matter  has  been  determmed  in  another 
mdt,  or  decide  at  or  before  hearing  of  the  pending  suit,  who  shall  be  admitted  a  1^^ 
vspresentative  to  prosecute  such  suit. 

VHiere  the  ri^t  to  sue  survives  death  (i)  of  one  of  several  defendants,  or  (it)  sole 
defendant,  or  (m)  sole  surviving  defendant,  plaintiff  may  apply  to  Court  specifyuig 
name,  description,  and  abode  of  person  he  alleges  to  be  representative,  or  wishes  to  be 
recorded  dmendant.  Thereupon  Court  shall  enter  such  name  on  the  record,  and 
issue  summons  for  his  appearance  on  a  fixed  day  to  defend  the  suit,  and  the  case 
flhall  prooeed  as  if  he  had  oeeK  originally  defendant,  provided  that  he  may  object 
that  be  is  not  legal  representative. 

A  suit  does  not  abate  by  reason  of  marriage  of  female  plaintiff  or  defendant ;  it  may 
proceed  to  judinnent^  and  decree  ma^r  be  taken  out  by,  or  be  executed  against,  her  alone, 
or  her  husband  if  he  be  by  law  entitied  to  the  subject-matter  of  the  decree,  or  liable 
for  his  wif e*6  debts.  Bankruptcy,  or  such  insolvency  in  which  a  receiyer  has  been 
appointed  by  preceding  chapter,  of  a  plaintiff  shaU  not  bar  a  suit  unless  the  assignee 
or  receiver  declines  to  continue  suit  or  give  security  for  costs  vrithin  time  appointed 
hj  Court.  If  he  so  decline  or  fail,  defendant  may  apply  for  dismissal  of  suit  on 
ground  of  bankruptcy,  &c.,  and  Court  shall  dismiss  suit,  and  award  costs  of  defence, 
to  be  proved  as  a  aebt  against  plaintlfTs  estate. 

On  abatement  or  dismissal  no  fresh  suit  can  be  brought  on  same  cause  of  action, 
but  person  clauning  to  be  legal  representative  may  apply  tot  order  to  set  aside  abate- 
ment or  dismissal  order ;  and  it  he  prove  prevention  £rom  sufficient  cause.  Court  shall 
set  aside  its  order  for  abatement,  tee,  on  fitting  terms  as  to  costs,  &c.  In  other  cases  of 
Assignment,  sroation  or  devolution  of  interest  pending  suit,  it  may,  with  Court's  leave- 
and  consent  of  all  parties,  or  after  service  of  written  notice  and  hearing  of  object 
tionsy  be  continued  by  or  against  persons  to  whom  such  cause  of  action  has  tiius 
aocraed,  either  in  addition  to,  or  substitution  lor,  tiie  person  from  whom  it  has  passed, 
as  case  may  require. 


(m)  Personal  representatives  are^  as  a  gene-  i  the  case  of  a  covenant  not  running  with 
ral  rule,  entitled  to  sue  on  all  covenants  I  the  land,  and  intended  not  to  be  limited  to 
broken  in  tiie  Ufetime  of  the  covenantee,  I      the  life  of  the  covenantee,  as  a  command 


as  for  rent  then  due,  or  to  dis 
eha^eihe  land  from  incumbrances.  A 
distinction  must,  however,  be  made 
between  a  covenant  running  with  the  land 
and  one  purely  ooUateraL  In  the  former 
case,  when  the  formal  breach  has  been  in 
the  ancestor's  lifetime,  but  the  substan- 
tial damage  has  taken  place  siuce  his 
death,  the  real  aod  the  personal  represen- 
tative is  the  proper  pkantifl^  whereas,  in 


•Jiiok€it»Y.   Weaver  12  M.  and  fF.,  718, 
80 


not  to  fell  trees,  excepted  from  the  demise, 
the  personal  representative  is  alone  enti- 
tied to  sue.  In  a  recent  case  *  it  was  held 
that  the  executor  of  a  tenant  for  life  may 
recover  for  a  breach  of  a  covenant  to  re- 
pair, committed  by  lessee  of  the  testator 
in  his  lifetime,  without  occurring  a  dam- 
age to  the  personal  estate  ;  and,  in  this 
case,  the  rule  was  stated  to  be,  that  un- 
less the  particular  covenant  be   one  for 
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11,  367.     (103)  If  any  dispute  arise  as  to  who  is  the  legal 
Procedure  in  case  of  dia-      representative  of  a  deceased  plaintiff, 
pute  as  to  reprewntative      the  Court  may  either  stay  the  suit 
of  deceased  plaintia  ^^^^  ^^e  fact  has  been  determined 

in  another  suit,  or  decide  at  or  before  the  hearing  of  the 
suit  who  shall  be  admitted  to  be  such  legal  representative 
for  the  purpose  of  prosecuting  the  suit. 

M.  368.     (104)  If  there  be  more  defendants  than  one. 

Procedure  in   case    of      and  any  of  them  die  before  decree 

death  of  one  of  several      and  the  causo  of  action  does  not  sur- 

defendftuts,  or  of  sole  or      vive  ac^ainst  the  surviving  defendant 

sole  surviving  defendant.      ^^  defendants  alone, 

and  also  in  case  of  the  death  of  a  sole  defendant,  or  sole 
surviving  defendant,  where  the  right  to  sue  survives, 

the  plaintiff  may  make  an  application  to  the  Court, 
specifying  the  name,  description,  and  place  of  abode  of 
any  person  whom  he  alleges  to  be  the  legal  representa- 
tive of  the  deceased  defendant,  and  whom  he  aesires  to 
be  made  the  defendant  in  his  stead. 

The  Court  shall  thereupon  enter  the  name  of  such 
representative  on  the  record  in  the  place  of  such  defen- 
dant, 

and  shall  issue  a  summons  to  such  representative  to 
appear  on  a  day  to  be  therein  mentioned  to  defend  the  suit ; 

and  the  case  shall  thereupon  proceed  in  the  same  man- 
ner as  if  such  representative  had  originally  been  made 
a  defendant  and  had  been  a  party  to  the  former  proceed- 
ings in  the  suit : 

Provided  that  the  person  so  made  defendant  may  object 
that  he  is  not  the  legal  representative  of  the  deceased 
defendant,  or  may  make  any  defence  appropriate  to  his 
character  as  such  representative. 

369.  (105)  The  marriage  of  a  female  plaintiff  or  defen- 
Suit  not  abated  by  mar-    dant  shall  not  cause  the  suit  to  abate, 

riage  of  female  party.  tut  the  suit  may  notwithstanding 

be  proceeded  with  to  judgment,  and  where  the  decree 
is  against  a  female  defendant,  it  may  thereupon  be  exe- 
cuted against  her  alone. 

U  the  case  is  one  in  which  the  husband  is  by  law  liable 
for  the  debts  of  his  wife,  the  decree  may,  with  the  permis- 
sion of  the  Court,  be  executed  against  the  husband  also ; 
and  in  case  of  judgment  for  the  wife,  execution  of  the 
decree  may  with  such  permission  be  issue  upon  the  a^ 
plication  of  the  husband,  where  the  husband  is  by  law  enti- 
tled to  the  subject-matter  of  the  decree. 

370.  (106)  The  bankruptcy  or  insolvency  of  a  plaintiff 

in  any  suit  which  his  assignee  or 
When  plaintiflTB  bank-      ^j^    receiver  appointed   under  sec- 
ruptcy  or  maolvcncy  bars       i*jc  *^v,^*tv»    wj/v  .  , 

suit.  tion  351  might  mamtam  for  tho 


\ 
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breach  whereof  in  the  lifetime  of  the 
lessor,  the  heir  aJone  can  sue,  the  execu- 
tor may  sue,  unless  it  be  a  mere  personal 
oontracti 
The  personal  representative,  moreoyer,  may 
sue,  not  only  for  the  recovery  of  all  debts 
due  to  the  deceased  by  speciality  or  other* 
wise,  but  on  all  contracts  with  him,  whe- 
ther broken  in  his  lifetime  or  subsequently 
to  his  death,  of    which  the  breach  occa- 
sions an  injury  to  the  personal  estate,  and 
which  are  either  limited  to  the  lifetime  of 
the  deceased,  or,  as  in  the  instance  of  a 
submission  to  arbitration  containing  no 
special  clause  to  the  contrary,  revoked 
by  his  death.    An  administrator,  more- 
over, may  sue  for  the  price  of  goods  sold 
and  delivered  batween  the  death  of  the 
intestate   and  the  taking  out  letters  of 
administration ;  but  he  cannot  sue  in  his 
representative   character   upon  contracts 
made  after  the  death  of  the  intestate  in 
the  course  of  carrying  on  the  intestate's 
business. 
An  action,  however,  is  not  maintainable  by 
an  executor  or  administrator  for  a  breach 
of  promise  of  marriage  made  to  the  de- 
ceased, where  no  special  damage  is  alleged ; 
and,  generally,  with  respect  to  injuries 
a£fect^  the  life  or  health  of  the  deceas- 
ed,—such,  for  instance,  as  arise  out  of 
the  unskiHulness  of  a  medical  practitioner, 
or  the  negligence  of  an  attorney,   or  a 
coach  proprietor, — ^the  maxim  as  to  actio 
pertatCaXit  is  applicable,  unless  some  dam- 
age done  to    the  personal  estate  of  the 
deceased  be  stated  on  the  record.  -  But, 
where  the  breach  of  a  contract  relating  to 
the  person  occasions  a  damage,  not  to  the 
person  only,  but  also  to  the  personal  estate, 
as,  for  example,  if  in  the  case  of  negli- 
gent carriage  or  cure  there  was  conse- 
(|uential  damage  ;  if  the  testator  had  ex- 
pended his  money,  or  had  lost  the  profits 
of  a  business,  or  the  wages  of  labour  for 
a  time ;  or  if  there  were  a  joint  contract 
to  carry  both  ,the  person  and  the  goods, 
andboUi  were  injured;  it  seems  a  true 
proposition  that,  in  these  cases,  the  exe* 
ontor  might  sue  for  the  breach  of  con- 
tract, and  recover  damages  to  the  extent 
of  the  injury  to  the  personal  estate. 
The  personal  representatives,  on  the  other 
hand,  areliable,  as  far  as  they  have  assets, 
on  all  ^e  covenants  and  contracts  of  the 
deceased  broken  in  his  lifetime,  and  like- 
wise on  such  as  are  broken  after  his  death, 
for  the  due  performance  of  which  his 
skill  or  taste  was  not  required,  and  which 
were  not  to  bo  performed  by  the  deceased 
in  person. 
Further,  the  personal  representatives  are  li- 
able on  a  covenant  by  deceased  for  their 
performance  of  a  particular  act,  as  for  pay- 
mentofa  sum  of  money  for  building  a  house 


left  unfinished  by  the  deceased ;  or  on  his 
contract  for  the  performance  of  work  by 
the  plaintiff,   before    the    completion  of 
which  he  died,  but  which  was  subsequent- 
ly completed.     And  the  same  principle 
was  held  to  apply  where  an  intestate  had 
entered  into  an  agreement  to  receive  from 
"plaintiffi     a    certain    quantity    of  slate 
monthlv  for  a  certain  period,  a  portion 
of  which,  when  tendered  after  his  death, 
but  before  the  expiration  of  the  stipulated 
period,  his  administrator  refused   to  ac« 
oept. 
It  is,  however,  to  actions  in  form  ex  delicto 
that  the  rule  actio  personalis  marUur  cum 
fersond  is  peculiarly  applicable  ;  indeed, 
it  has  been  observed  iiia,i  this  ina.Tim  is 
not  applied  in  the  old  authorities  to  causes 
of  action  on  contracts,  but  to  those  in 
tort  which  are  founded  on  malfeasance 
to   the    person   or  property  of  another, 
which    latter    are    annexed   to  the  per- 
son, and  die  with    the    person,  except 
when  the  remedy  is  given  to  the  personal 
representative  by  the  statute  law,  it  being 
a  general  rule  that  an  action  founded  in 
tort,  and  in  form  ex  delicto,YnB  consider- 
ed as  actio  personalis  and  within  the 
above  maxim.  BroonCs  Legal  Maxims^  1901. 
(Generally  to  sustain  an  action  by  a  personal 
representative,  there  must  be  an  injury  to 
the  personal  estate.     '*  The  right  of  action 
foimded  upon  any  obligation,  contract, 
debt,  covenant  or  other  duty,  in  which  the 
testator  or  intestate  might  have  sued  or 
have  been  sued  in  his  lifetime,  survives  his 
death  and  is  transmitted  to  and  enforoeable 
against  his    executor  or  a^ninistrator." 
Sidney  Smith.  Principles  of  Equity,  591, 
A  master  cannot  maintain  an  action  for 
injuries  which  cause  the  immediate  death 
of  his  servant.    The  declaration  against 
the  defendant  was  for  injuries  caused  to 
plaintiff's  **  daughter  and  servant"  by  the 
negligent  driving  of  defendant's  servant, 
by  reason  of  which  she  was  killed  on  the 
spot ;  and  the  special  damages  claimed 
were  the  loss  of  the  daughter's  services 
and  her  burial  expenses.  The  plea  raised 
was  that  the  daughter  was  killed  on  the 
spot,  and  it  was  accepted  as  a  good  plea. 
Oshome  v.  OiUeU,  Me.  VIII,  88. 
(»)    The  words  **  cause  of  action"  mean 
"right  to  brine  the  action."  Chandror' 
mohan  Dutt  v.  iisnainbhar  Zaha,  B.  Z. 
A,  J.,  O.  a,  42. 
(o)  This  see.  does  not  bar  the  right  of  heim 
to  proceed  with  an  wppeal  as  against  joint 
heirs.  Mnsst  iMteefoonvnssa  Bibi  v.  Syud 
Rajaoor  Rvhman  and  others,  3.  W,  B,, 
VIII  84. 
The  death  of  an  appellant  was  held  to  be 
no  reason  for  the  abatement  or  postpone- 
ment of  a  case  which  was  bein^  conduct- 
ed by  an  agent  of  the  deceased  def  endantf, 
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benefit  of  his  creditors  shall  not  bar  the  sait^  unless  such 
assignee  or  receiver  declines  to  continue  the  suit  and  to 
give  security  for  the  costs  there<tf  within  such  tinie  aa 
the  Court  may  order. 

If  the  assignee  or  receiver  neglect  or  refuse  to  continue 
Pn>oediiiewheii  aasiff-      the  suit  and  to  give  sudi  security 
nee  fails  to  oontinae  soit      Within  the  time  SO  ordered,  the  de- 
orgivoiecurity.  fendant  may  apply  for  the  dismis- 

sal of  the  suit  on  the  ground  of  the  plamtiflTs  bankruptcy 
or  insolvency^  and  the  Court  may  dismiss  the  suit  and 
award  to  the  defendant  Hxq  costs  which  he  has  incurred 
in  defending  the  same,  to  be  proved  as  a  debt  against  the 
plaintiff's  estate. 

371.  When  a  suit  abates  or  is  dismissed  under  this 
.  ,  chwter,  no  fresh    suit   shall    be 

^ct  rf^a^atement  on      brought    on    the   same    cause   of 

action. 

But  the  person  claiming  to  be  the  le^al  representative 

^    „    .  .^  of  the  deceased  bankrupt  or  in- 

.wSSSj^ST-SSLT^  solvent  pMntiflf.  may  apply  for 

an  order  to  set  aside  the  order 

for  abatement  or  dismissal ,  and  if  it  be  {Mroved  that  he  was 

prevented  by  any  sufficient  cause  from  continuing  the 

suit^  the  Court  shall  set  aside  the  abatement  or  dismissal 

*S6ep«cpe285.   upon  such  terms  as  to  costs  or  otherwise  as  it  thinks  fit  *(p) 

372.  In  other  cases  of  assignment,  creation  or  devolu- 

tion of  any  interest  pending  the 
J22S?^n^^r    Buit,  the  milt  may,  yith  the  leave 

oiihe  Court,  given  either  with  the 
consent  cf  all  parties  or  i^r  service  of  notice  in  writing 
upon  them,  aim  hearing  their  oI:gections,  if  any,  be  con- 
tuiued  by  or  against  the  person  to  whom  such  interest  has 
oome,  either  in  addition  to  or  in  substitution  for  the  person 
from  whom  it  has  passed^as  the  case  may  require. 


CHAPTER  XXIL 

Of  the  Withdrawal  and  Adjustmekt  of 

Suits. 

873.  (97)  I^  at  any  time  after  the  institution  of  the  smt» 
the  Court  is  satisfied  on  the  i^pli- 

bring  fseOi  Buit  8uit  must  fail  by  reason  of  some  for- 

mal defect,or  (6)  that  there  are  suffi- 
cient grounds  for  permitting  him  to  withdraw  from  the 
suit  or  to  abandon  part  of  his  claim  wiA  liberty  to  bring  a 
fresh  suit  for  the  part  so  abandoned,  the  Court  may  i^rsoit 
such  permission  on  such  terms  as  to  costs  or  otherwise  as 
it  thinks  fit.  (p) 
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and  waa  not  iu  any  way  prejudiced. 
Jugmch/im  Singh  y.  Dehi  Pao'sJuid,  A 
W.  R.  (1864)  Act  X  -B..  47. 
A  oertifioftle  Tinder  Act  XXVn.  of  I860,  is 
not  neoeasuy  to  give  to  a  peraon  olaun- 
ing  to  be  the  representatiye  ol  a  decased 
creditor  the  rignt  to  institate  a  suit  to 
recoyer  a  debt  dne  to  the  estate  of  the 
deceased,  or  the  ri^ht  to  present  an  ap- 
plication for  execution  of  a  decree  obtain- 
ed by  tiie  deceased.  But  such  certificate^ 
or  a  probate,  or  letters  of  administratioii, 
mnat  be  prodthced  l^  the  jpeiaon  proceed- 
ing aa  lepresoitatiye  before  a  decree  or 


order  oan  be  passed,  or  process  of  execu- 
tion issued,  for  payment  of  the  debt  due, 
except  the  Court  should  think  tiiat  pay- 
ment is  withhdd  from  fraudulent  or 
yexatious  motiyes,  and  not  from  any 
reasonable  doubt  as  to  the  party  entitled, 
A  certificate  once  granted,  and  which, 
though  liable  to  cancellation  under  Ar- 
ticle 12  of.  Schedule  I.  of  Act  VH.  of 
1870,  has  not  been  cancelled,  remains  in 
fall  force  as  proof  of  the  representative 
rights  of  the  grantee  CVL  131).  Oinrbnd- 
ofpah  y.  XdndappahSmtrube,  Jtc,  M,  H^ 
C.Btp.,  F/.  131. 


CHAPTER  XXII. 

Ce9M,nbe  oausd  eessat  effeduB, 

If  after  inatituting  anit  plaintiff  satisfy  the  Court  that  his  soit  must  fail  because  of 
some  formal  defect,  or  that  there  are  sufficient  grounds  for  allowing  him  to  withdraw 
from  whole  or  part  of  hia  claim,  witii  liberty  to  sue  again  for  what  he  thus  abandons. 
Court  may  permit  him  to  withdraw  on  fitting  terms  as  to  costs,  &c.  If  thero  be  seyend 
plaintiffo,  ne  cannot  be  allowed  to  withdraw  without  their  consent ;  and  if  he  withdraw 
without  Court's  permission,  he  is  liable  for  such  costs  as  Court  may  award,  and  can  bring 
no  freeh  suit  for  same  matter.  The  law  of  limitation  is  in  no  wise  affected  by  the  first 
anit.  When  auits  are  adjusted  by  lawful  agreement,  compromise,  or  satLsfaction,  such 
arrangement  must  be  recorded.  Court  must  pass  decree  in  acoordanoe  therowith  as  far  aa 
it  xelatea  to  suit,  and  BBoh  deooee  shall  be  finaL 


{p)  This  petmiaaion  should  not  be  giyen 
where,  alter  issue  joined,  ^aintiffhas  fail- 
ed to  make  out  his  case.  WatsonT,  CoUeo- 
tarqfR^hahofe.B.  L.  B.,IIJ.,P,  (7.,49. 

Kor  where  final  judgment  has  been  pro- 
nouJooed.  Bajah  sKeorai  NwmIm^^  SfMgh 
▼.  JUMeoowioir  Baboo  BeoNundmn,  aimg\ 
8.  W.  JL,  1876,  XXIV.  23. 

A  Courtia  not  bound  to  allow  a  plaintiff  to 
withdraw  because  he  alleges  that  satia^ 
faotion  haa  been  obtained  from  cme  of 
the  defendanta  in  the  suit  when  another 
^^an^ftnh  rodata  on  the  ground  that  the 
daun  ia  fraudulent.  Tne  Court  may 
permit  the  withdrawal  on  payment  of 
raaiating  defendanVa  oosta*  M*  M.  C, 
IU.2^. 

A  anit  founded  on  a  oompronuae,  which 
waa  entered  mto  when  i^eoial  appeal 
waa  withdrawn,  is  not  barred,  as  it  is  not 
»  anit  for  the  aame  matter  within  the 
meaning,of  thia  aection ;  but  if  the  com- 
nromiae  waa  duly  made  1^  the  partiep 
fiiareto^  and  ii^  ita  termahave  be^  bro- 
ken, a  party  to  it  ia  entitled  to  maintain 
a  anit  to  enforce  it.  €hlab  Singh  and 
othen  y.  Cheda  Singh  and  others^  A^ra 
Bffp.,m.  186. 

The  prohibitory  dauae  doea  not  apply  to 
paaea  under  Act  X.,  Bamanath  IhUtand 
others  r.  Joy1gi99M  Moohetyi,  S.  W.  B.^ 
II.  3. 


The  order  to  withdraw  doea  not  necessarily 
make  payment  of  the  costs  of  the  first 
suit  a  condition  precedent  to  plaintiff's 
bringing  a  freaii  anit,  and  in  that  case 
Court  has  no  power  to  stay  proceedings 
in  the  second  suit  on  the  ground  of  t£e 
posts  of  the  first  remaining  unpaid.  Chitto 
Sheikh  y.  JSauee  Muggur  Hossein,  Hyde. 
IL  212.  '     y    » 

A  Judge  has  a  discretion,  when  parties  haye 
opme  to  a  mutual  agreement^  or  when  a  de- 
fendant haa  oonleased  judgznent,  to  decide 
the  suit  at  once  in  accoidanoe  with  such 
ooalession  or  agreement.  He  is  not  bound 
to  do  so  till  the  time  fixed  for  regular 
hearii^  oi  the  suit,  and  he  oannot  exercise 
that  diacrotion  where  there  is  any  doubt 
as  to  the  good  faith  or  identity  of  the  par- 
ties. Bcmh  of  Bengal  y.  Mean.  Cmrie. 
d  Co.,  B,  L.  B,  III.  896. 

A.  plaintiff  may  rescind  an  act  of  withdrawal 
at  any  time  before  final  judgment  The 
prohibitory  dause  of  tins  section  con- 
templates oases  in  which  withdbawal  is 
notreyoked,  not  cases  in  which  plaintiff 
rescinds,  after  two  days,  a  petition  of  with- 
drawal he  had  presented  Ham  Bharote 
LaU  y.  Oopee  Bibi,  N.  W.  P.,  1874,  66. 

An  appellant  has  no  right  to  withdraw  aa 
appeal  which  has  been  regularly  registered, 
without  CourVa  permiaaioii,  if.  H,  C, 
UL  368. 
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If  the  plaintiff  withdraw  from  the  suit,  or  abandon  part 
of  his  claim,  without  such  permission,  he  shall  be  liable 
for  such  costs  as  the  Court  may  award,  and  shall  be  pre^ 
eluded  from  bringing  a  fresh  suit  for  the  same  matter. 

Nothing  in  this  section  shall  be  deemed  to  authorize 

the  Court  to  permit  one  of  several  plaintiflfe  to  withdraw 

without  the  consent  of  the  others. 

M,  374.  (97)  In  any  fresh  suit  instituted  on  permission 

granted  under  the  last  preceding 

i^' fi^^sil?^  ''''*  "^"^^    s^^^^^'  *^®  plaintiff  shaU  be  bound 
by  the  law  of  limitation  in  the 
same  manner  as  if  the  first  suit  had  not  been  brought. 
M.  375  (98)  If  a  suit  be  adjusted  by  any  lawful  agree- 
ment or  compromise,  or  if  the  defen- 
Oompromise  of  soita.     ^^^  ^^^^  ^^^  plaintiff  in  respect  to 

the  matter  of  the  suit,  such  agreement,  compromise  or  satis- 
faction shall  be  recorded,  and  the  Court  shall  pass  a  decree 
in  accordance  therewith,  so  far  as  it  relates  to  the  suit, 
and  such  decree  shall  be  final. 


CHAPTER  XXIII. 

Op  Payment  into  Court. 

M.    376.    The  defendant  in  any  suit  to  recover  a  debt 
or  damages  may,  at  any  stage  of  the 
DepoMt  by  defendant  of        jx     jeposit    in  Court   such  sum 
amount  iQ  satisf action  of     °)J**'>     v*^^vo  w  .•  c  ^ 

^uim  of  money  as  he  considers  a  satisiac- 

tion  in  full  of  the  claim,  {q) 

m,  '  377.    Notice  of  the  depositshall  be  given  by  the 

defendant  to  the  plaintiff,  and  the 

Notice  of  depodt  amount  of    the  deposit  shall  (unless 

the  Court  otherwise  directs)  be  paid  to  the  plaintiff  on  hia 

application. 

M.  378.  No  interest  shall  be  allowed  to  the  plaintiff  on 
any  sum  deposited  by  the  defendant 
nJ°.^^^'"pS^S?:^    from  the  ^i.  of  the  receipt  of 
receipt  of  notice.  such  notice,  whether  the  sum  de- 

posited be  in  full  of  the  claim  or 
fall  short  thereof. 

M.    379.     If  the  plaintiff  accept  such  amount  only  aa 

satisfaction  m  part  of  his  claim,  he 

Procedure  where  plam-  prosecute  his  suit  for  the  ba^ 

'^^^J'^''^'''^'    lancef  and  if  the  Court  decides 

that  the  deposit  by  the  defendant 

was  a  full  satisfaction  of  tlie  plaintiffs  claim,  the  plaintiff 

must  pay  the  costs  of  the  suit  incurred  after  the  deposit, 

and  the  costs  incurred  previous  thereto,  so  far  as  they 

were  caused  by  excess  in  the  plaintiff's  claim. 
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The  proper  order  to  put  on  record  in  these 
taaea  is  an  order  permitting  plaintiff  to 
withdraw,  with  liberty  to  bring  a  fresh  suit 
for    the   same    matter,    on    payment    of 
costs,  &c.  Doucett  y.  Win,  3,   W.  R.,  Z 
822. 
In  the  Cen.  Prov,  inability  to  find  a   de- 
fendant and  serve  a  summons  on  him  has 
been  laid  down  as  sufficient  cause. 
Exeoution  cannot  be  issued  upon  a  razina- 
ma  unless  the  terms  of  it  are  embodied 
in  a  decree  of  the  Court  Darbba  Vaikatta 
JSMiru  v.  VenUa  Oangcua,    Mad,  Sep., 
IL  805. 
Where  a  Civil  Court  refuses  an  application 
to  execute  a  decree  given  on  the  terms  of 
'  a  i»etition  embodying  certain  conditions  of 
compromise,  applicant's '  proper  course  is 
to  appeal  from  the  order  of  refusal,  and 
not  to  proceed  by  a  regular  suit,  though 
he  has  a  right  of  action  on  his  decree. 
Ruihnei&Uit  uhatterjee  v.   Oooroo  Churun 
Chatterjee,  S.  W.  R.,  IX,  296. 
Where  a  compromise  being  arranged  between 
two  brothers,  a  decree  is  passed  on  the  foot- 
ing of  ite  terms,  declaring  that  on  the  death 
of  S.  the  property  shall  vest  in  R.:    Held 
ihat  R.  has  a  valid  cause  of  action  for  pos- 
session and  mesne  profits,    but  the  decree 
itself  is  not  an  award  of  possession.    Tara 
Mont  Ban  v.  JRadha  JeeSun  Mwtafee,  ib, 
XIV,  486. 
A  defendant  cannot  be  deprived  of  the  bene- 
fit of  a  compromise  if  one  of  several  co- 
I^ainti£b  does  not  join  in  appeal  with  the 
rest.  Mtust,  Mumoh  v.  muut,  Jumeela, 
B.  L,  R.  P,  a,  XI,  375. 
When  a  compromise  has  been  eficacted,  and 
a  party  allowed  to  withdraw  his  suit,  if 
the  compromise  has  not  been  acted  upon, 
the  plaintiff  is  restored  to  his  original  right 
of  action.    On  the  contrary,  if  acted  on, 
either  in  whole  or  in  part,  the  plaintiff 
cannot  be  restored  to  his  original  right  of 
action,  but  may  bring  a  suit^  for  the  per- 
formance of  the  conditions   uncomplied 
with. 
HM  also,  where  a  eompromise  is  filed  in 
Court)  and  a  decree  paissed  in  accordance 
therewith,  such  decree  must  be  first  set 
aside  before  a  second  suit  can  be  brou^t 
on  the  original  cause  of  action.    Ameer 
Begtm  v.  Noor  Begun^    Agra  Rep.,   F. 
B.y  L  2. 


The  effect  of  setting  aside  a  compromise, 
whether  owing  to  fraud  or  otherwise,  held 
by  the  Privy  Council  to  be  the  remission 
of  both  parties  to  their  original  righto  ; 
and  if  the  plaintiff  is  allowed  to  be  heard, 
on  review,  against  so  much  of  the  original 
judgment  as  is  unfavourable  to  him,  the 
defendant  must  similarly  be  heard  against 
so  much  of  the  same  jud^ent  as  was  un- 
favourable to  him.     Xht^ooroonnista  y« 
jRawshan  Jehan,  I.  Z,  B.  C,  II,  184. 
A.  defendant  cannot  fall  back  on  a  deed  of 
compromise  conceding  to  the  plaintiff  a  por- 
tion of  his  claim,  after  having  subsequent- 
ly contested  the  whole  case  on  the  merite, 
and  run  his  chance  of  obtaining  a  decree 
dismissing  the  plaintifi^B  entire  daim.  Man 
Oobind  Boss  Mahapattur  v.  JanJtee  Ram 
Mohwit,  8,  W,  B,,  1864,  211. 
A  Judge  can  restore  a  case  to  his  file  and  re- 
hear it,  if  he  struck  it  off  under  the  impres- 
sion that  it  was  compromised,  and  finds  out 
that  he  was  wrong  in  the  supposition.  Been 
Bhyal  Parmanick  v.  Bamcoomar  CkoM^ 
dhrU  Wym,  B.,  V,  64. 
An  agreement  by  the  parties  to  take  an  oath 
is  not  an  adjustment  within  the  meaning 
of  this  section.   M.  H.  C,  IV,  422. 
A    decree-holder  attached  a  defendant's 
property  in  execution.    Subsequently  to 
the  attachment,  petitioner's  vakil  present- 
ed a  raeinama  petition  to  the  Court  on 
behalf    of  his  client,   praying  that  the 
attachment  might  be  removed  and  execu- 
tion stayed.    An  order  was  made  grant- 
ing the  petition,  and  allowing  the  decree 
amount  to  be  paid  by  instalmente.     Some 
months  afterwards,  Uie  petitioner,  charging 
the  vakil  with  presentin^^  the  former  peti- 
tion fraudulently  and  without  authority, 
applied  to  have  his  decree  executed.     It 
was  found  that  the  vakil  was  authorized 
to  present  the  petition,  and  that  his  con* 
duct  was  not  fraudulent :  Held  that  such 
a  petition  as  that  presented  by  the  vakil« 
even  if  within  the  scope  of  his  duty, 
should  not  be  permitted  to  alter  the  terms 
of  a  final  decree. 
The  greatest  caution  should  be  exercised  by 
the  Courts  before  acting  upon  statements 
out  of  the  ordinary  scope  of  the  vakil^s 
authority   in    the   particular  matter  for 
which  he  was  employed.    B,  VenkatarO' 
manva  v.  CKada  Atchizacuma,  M,  B,  0, 
Rep,,  VI.  127. 


CHAPTER  XXm. 

Nemo  commodum  capere  potest  de  sua  injwria. 

This  is  a  new  chapter.  In  any  suit  to  recover  debt  or  daniage,  at  any  sti^e  defen* 
dant  may  deposit  in  Court  such  sum  as  he  thinks  satisfaction  in  fuU  of  cJaim. 

Notice  of  deposit  is  to  be  given  by  defendant  to  plaintiff,  and  amount,  unless  Court 
dire  ct  otherwise,  paid  to  plaintiff  on  application.  Ko  interest  on  sum  deposited  will 
be    allowed  to  plaintiff  after  hia  receipt  of  the  notice.    Plaintiff  may  accept  it  as 


Digitized  by  VjOOQIC 


240  SBCUBITT  FOE  COSTS. 


If  the  plaintiff  accept  such  amoont  as  aatiflfaction  in  fall 
t>ww^      ^^  of  his  claim,  he  shall  present  to  the 

c4^T^!!^SJl'^    Court  a  statement  to  that  effect,  and 
foL  such  statement  shall  be  filed  and 

the  Court  shall  pass  judgment  accor- 
dingly, and  in  directing  by  whom  the  costs  of  each  party 
are  to  be  paid,  the  Court  shall  consider  whidi  <rf  the  parties 
is  most  to  blame  for  the  litigation. 
lOwtratian. 

(a)  A  owesB  Rs.  100.  B  uaea  A  for  theamoaiit,  hvfrng  mAdeiiodeiiiiiid 
for  {layineiit,  and  having  no  reason  to  believe  that  the  delay  oansed  by 
making  a  demand  woold  plaoe  him  at  a  diaadrantaee.  On  the  plaint 
being  filed,  A  pavs  the  money  into  Coort  B  aooepts  it  in  foU  satisfao- 
tion  of  his  claim,  bat  the  Coort  should  not  aUo^  him  any  oorts,  tiie  litiga- 
tion being  preaomably  gronndlesB  <m  his  part, 

{b)  B  sues  A  under  the  ciroumstanoes  mentioned  in  ffluatiation  («)•  On 
the  plaint  being  filed,  Adispitee  the  claim.  Afterwards  Ajpays  the  money 
into  Court  B.  accepts  it  m  full  satiB&usti<m  of  his  daim.  Hie  Court 
should  also  give  B  his  costs  of  stdt^  A's  conduct  having  shown  that  the 
litigation  was  necessary. 

{e\  A  owes  B  Rs.  100,  and  is  willing  to  pay  him  tiiat  sum  witiioot  Soil. 


t  accepts  1    

The  Court  should  order  hmi  to  pay  A's  costs. 


CHAPTER  XXIV. 
Of  Requiring  Secubitt  fob  Oosts. 
M,  880.    (84,  86)  If,  at  ihe  institution  or  at  any  sub- 
When  security  for  costs    8©qtient  Stage  of  a  suit,  it  appears 
mayberequirBdlromplaan*     tO  the  Oouit  that  a  SoIe  plaintiff  IS, 
tiff  at  any  stage  of  suit.        ^^  (when  there  are  more  plaintiflfe 
than  one)  that  all  the  plainti^b  are  residing  (r)  out  of 
British  India»  and  that  such  plaintiff  does  not,  or  that  no 
one  of  such  plaintifis  does  possess  coiy  sufficient  immo¥e- 
able  (s)  property  within  British  India  independent  of  the 
property  in  suit,  the  Court  may,  either  of  its  own  motion 
or  on  the  application  of  any  defendant,  order  the  plaintiff 
or  plaintifis,  within  a  time  to  be  fixed  by  the  order,  to 

give  security  for  the  payment  of  all  costs  incurred  and 
kely  to  be  incurred  by  any  defendant. 
HI.  881.    In  the  event  of  such  security  not  being^  fur- 
nished within  the  time  so  fixed,  the 
iM^^^'lolSd^'    Court  shall  dismiss  the  suit  unless 
the  plaintiff  or  plaintifiGsbe  permitted 
to  withdraw  therefrom  under  the  provisions  of  section  S78. 
IL  382.  Whoever  leaves  British  India  under  such  circum- 
stances  as  to  afford  reasonable  pro- 
JResidenceoutof  British    i^yiity  that  he  wiU  not  be  forth- 

coming  whenever  he  may  be  called 
upon  to  pay  costs,  shall  be  deemed  to  be  residing  out  of 
British  bi(ua,  within  the  meaning  of  section  880. 
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satiflfaotion  ia  part,  and  proseonte  suit  for  balance.  If  Court  decide  that  the 
depoait  was  fall  satisfaction,  plaintiff  most  pay  costs  of  suit  incurred  after  deposit, 
and  oosts  incurred  previously  so  far  as  they  were  caused  by  excess  claim.  If  he  accept 
it  as  satLsfaction  in  full,  he  must  present  srtatement  to  tliat  effect,  which  shall  be  filed. 
Court  shall  pass  judgment  accordingly,  and  in  directing  what  are  to  be  costs  of  each 
puty  shaJl  consider  who  was  most  to  blame  for  the  liti^tion. 


CHAPTER  XXIV. 

Prosdibtcs  cavere. 

At  any  stage  security  for  all  costs  likely  to  be  incurred  may  be  required  from  plain- 
tiff, if  it  be  f omid  that  he,  or  all  of  them,  if  there  be  more  plaintiffis  than  one,  are  residing 
out  of,  or  possess  no  immoveable  property  within,  BritiBh  India  sufficient  to  pay  costs. 
If  it  be  not  given  within  time  required,  Court  shall  dismiss  suit  unless  i>Iamtiff  be 
allowed  to  withdraw  from  it,  with  CoTirt's  permission.  Any  one  leaving  British  India 
under  such  droumstances  that  it  is  improbable  he  will  be  forthcoming  to  pay  cost» 
when  called  upon,  is  deemed  to  reside  out  of  British  India  for  the  purposes  of  this 
chapter. 


(r)  When  it  appears  primd  faoie  that  the 
defenduit  is  going  to  leave  India,  with 
intent  to  remain  absent  so  long  that  the 
plaintiff  will  or  may  be  obstructed  or 
delayed  in  the  execution  of  any  decree 
tiiat  may  be  passed  asainst  the  defen- 
dimt,  he  will  be  ordered,  unless  he  shows 
good  cause,  to  find  security  for  the 
amount  of  the  claim  and  the  costs  of 
the  suit. 

And  "good  cause*' must  be  either  (1)  that 
he  is  not  going  to  leave  India,  or  not 
for  so  long  a  time  as  wiU  obstruct,  or  be 
likely  to  obstruct,  the  plaintiff  should 
he  succeed ;  or  (2)  that  the  suit  is  not  a 
hoiUt  fide  one ;  or  (3)  that  even  if  it  is, 
the  institution  of  it  has  been  vexatious- 
ly  delayed  till  the  defendant  is  about  to 
depart  from  India»  in  order  to  embar- 
rass or  coerce  him.  Spenoe's  Hotel  Com- 
pcMy^  Limited  v.  AfUlerton  and  others, 
Ind,  Jwr.,  N.  fi,  I.  294. 

When  a  plidntiff  leaves  tiie  country  before 


the  case  is  decided,  the  proper  course 
for  the  defendant  is  to  apply  to  the  Court 
to  take  security  for  costs  before  the 
case  is  decided  ;  and  if  no  security  bo 
furnished,  the  Court  will  pass  judg- 
ment acainst  the  plaintiff  by  default. 
But  if  the  defendant  allows  the  case  to 
go  to  judgment,  the  Court  on  appeal 
cannot  pass  any  order  calling  for  secu- 
rity for  the  costs  of  the  lower  Court, 
wmch  must  be  left  to  be  realized  in  exe- 
cution. Be  CaZoutta  and  South-Eastern 
Baihvay  Company,  S,  W.  R.,  217. 

{s)  A  leasehold  is  immoveable  property 
within  this  section.  UUmann  v.  Justices 
of  the  Peace  far  CkUcutta,  B,  L,  B,, 
III,  App.  60. 

This  section  was  held  not  to  apply  to  a  case 
where  plaintiffs  bring  a  suit  for  the  ad- 
ministration or  partition  of  property  in 
which  defendants  admit  they  Imve  a  share. 
Russick  Lai  Ley  v.  Jaduburam  Ley,  B, 
L.  B.,  X,  App.  25. 


CHAPTER  XXV. 

Potestas  delegata  non  potest  delegaji. 

A,-^Oommi88ion8  to  examine  Witnesses, 

Ant  Court  in  any  suit  may  issue  commissions  for  examination  on  interrogatories,  ko,\ 
of  persons  resident  within  its  jurisdiction,  exempted  from  attendance  in  Courts  or  unable 
to  attend  from  sickness  or  infirmity.  It  may  issue  them  on  its  own  motion,  or  on  appli- 
cation, supported  by  afftdavit,  of  any  party  to  suit,  or  of  witness  to  be  examined,  to  any 
person  for  examination  of  persons  (i)  resident  beyond  jurisdiction,  (u)  about  to  leave 
Court's  limits  before  date  on  which  they  are  required  in  Court,  {Hi)  in  civil  and  military 
employ  who  cannot  attend  Court  without  detriment  to  public  service,  to  any  Court 
within  whose  limits  examinee  resides,  not  being  a  High  Court,  which  can  most  conveni- 
ently execute  them.  If  such  person  be  out  of  Court's  jurisdiction,  and  resident  witiiin 
Presidency  towns  or  Bangoon,  the  commission  is  issued  to  the  Court  of  Small  Canse««. 
Under  special  circumstances,  it  may  be  issued  to  any  person  if  Court  issuing  it  thinks  tit. 
It  will  be  returned  to  issuing  Court,  or  Court  subordinate  thereto,  as  issuing  Court  may 
direct.  When  a  witness  is  not  within  British  India,  Court  applied  to  may,  if  satisfied  that 
evidence  is  necessary,  issue  commission  for  his  examination. 

31 
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CHAPTER  XXV. 

Of  C0MIII88IOHS. 

A. — Commisiions  to  examine  fFitncsseg. 

M,  383.     (175)  Any  Court  may  in  any  suit  issue  a  corn- 
Cases  in  which  Court  may    mission  for  the  examination  on  in- 
Iwoa  commiMioB  to  €xft.    terrogatories  or  otherwise  of  peiBon9 
■UM  witacM.,  resident  within  the  local  limits  ot 

its  jurisdiction,  who  are  exempted  under  this  Code  from 
attending  the  Court,  or  who  are  from  sickness  or  infiimity 
•  |Mig«  246.      tmable  to  attend  it.  ♦  (t) 

OrderforcoramiMionrnwr  ""■  '^*'  ^^^^  ^^^^^  ^^^  ^  ™^^ 

be  made  either  on  app^     ^7  *^®  Court  either  of  its  OWn  mo- 
tion of  parties  or  by  Court    tion,  or  on  the  application,  suppcMTt- 
t  Si.  m  *o.,  of  its  own  aocord.  ed  by  f  affidavit,  of  any  party  to  th© 

suit  or  of  the  witness  to  be  examined. 

M.  385.  (175)  The  eommissioii  for  the  examination  of 
When  witness  resides    *  person  who  resides  within  the 
wittiin  Court's  juriscdc.    local  limits  of  the  jurisdiction  of  the 
^^  Court  issuing  the  same,  may  be 

issued  to  any  person  whom  the  Court  thinks  fit  to  execute 
the  same.  *(k) 

When  witness  lesides  M..  386.  (72, 176, 176)  Any  Court 
beyond  Court's  juiisdic-  may  in  any  suit  issue  a  commis- 
tlon,but  in  British  India,    gion  for  the  examination  <rf— 

(a)  an^  person  resident  beyond  the  local  'limits  of  its 
jurisdiction ; 

(I)  persons  who  are  about  to  leaTO  such  limits  before  the 
date  on  which  they  are  required  to  be  examined  in  Court ; 
and  ♦(») 

(c)  ciril  and  military  officers  of  Oovemment  wbo  can- 
not, in  the  opinion  of  the  Judge,  attend  the  Court  without 
detriment  to  the  public  service. 

Such  commission  shall  ordinarily  be  issued  to  any  Courty 
t  80B  notes    not  being  a  High  Court,t  within  the  local  limits  of  whose 
fe/Op.27.       jurisdicticm  such  person  resides,  and  which  can  most  con- 
veniently execute  the  same : 

Provided  that  if  he  resides  beyond  the  local  limits  of 
When  ^ess  is  within    Je  jurisdiction  of  the  Court  issuing 
local  limits  of  ordinaiy    the    Commission   asia  witnia    tlM 
original   dvi]  jurisdiction    towns  of  Calcutta^  Madras,  Bombay, 
of  a  High  Court.  ^  Rangoon,  the  conamission  shall  be 

issued  to  the  Court  of  8mali  Causes  within  whose  jurisdic- 
tion  he  resides ; 

Provided  also  that,  under  special  circumstances,  the 
commission  may  be  directed  to  any  person  whcMU  the  Ooort 
issuing  the  commission  thinks  fit  to  appoint. 
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Th«  rtcdTing  Court  most  examine  porsnant  to  the  commiflaioQ,  and  rettum  it  after 
due  execution,  with  evidence  taken  under  it  according  to  directions  received.  Commission 
and  return  thereto  shall  form  part  of  record,  but  not  be  read  as  evidence  without  con- 
sent  of  party  against  whom  it  is  oSered,  unless  (t)  the  vntness  is  beyond  Court's  jurisdic- 
tion, {it)  or  dead,  (tii)  or  unable  to  be  personally  examined  from  sickness  or  infirmity » (iv)  br 
exempted  from  personal  appearance  in  Court,  or  (v)  the  Court  in  its  discretion  so  an^onee, 
notwithstanding  proof  that  the  cause  for  taking  it  has  oeased  to  exist.  These  provisiona 
apply  to  {%)  Courts  situate  beyond  British  India  established  by  Her  MajesW  or  the 
Ct  G.  in  C,  or  {it)  situate  in  any  part  of  the  British  Empire  ol^er  than  British  India,  or 
(Ui)  Courts  of  any  foreign  counti^r  for  the  time  being  in  alliance  with  Her  Majesty. 

The  Calcutta  High  Court,  in  their  Circular  Ordeis,  pp.  46,  &c.,  give  the  following 
instructions  about  commissions  : — 

Such  commissions  ought  not  generally  to  be  directed  to  the  District  Courts,  the 
terms  of  the  law  requiring  that  they  be  issued  ordinarily  to  the  Court  within  whose  juris- 
diction the  witness  may  reside,  **  and  which  can  most  conyeniently  execute  the  same," 
This  language  clearly  points  to  the  Courts  of  first  instance  with  narrow  local  limits,  so 
that  on  Uie  one  hand  the  labour  of  examination  may  be  divided  and  may  not  accumu- 
late on  the  District  Courts  and  on  the  other  that  the  witness  may  attend  the  nearest 
Court 

The  oommission  should  therefore,  in  ordinary  cases,  and  e8i)eeia]ly  those  issuing 
from  munsi^'  Courts,  be  addressed  to  the  munsif  within  whose  jurisdiction  the  wi£ 
ness  resides,  by  whom,  for  the  above  reasons,  the  evidence  can  usually  be  taken  more 
conveniently  than  by  the  Subordinate  Judge. — (<7.  (?.,  1872,  JV^.  7,  I^ruary  20th.) 

The  privilege  of  obtaining  commissions  by  Courts  in  respect  oi  which  no  fee  is  at 
present  levied  is  largely  used,  and  the  duty  of  acting  under  such  oommissLonsis  often 
a  serious  addition  to  the  duty  of  the  various  Judges. 

At  the  same  time,  the  business  of  the  Civil  Courts  has  almost  universally  so  increased 
that  they  ought  not  to  be  called  upon  to  perform  this  additional  dul^  ;  and  notoriously, 
l!rom  tb^  frequent  inability  to  perform  i^  great  delay  and  inconvenience  arise. 

Tlie  High  Court  is  of  opinion  that  this  state  of  things  should  be  held  to  constitute 
**  special  circumstances"  under  which  it  is  competent  to  the  Civil  Courts  to  issue  com- 
miasionfl  to  other  persons. 

The  HighCouit  considers  further  that  the  proper  persons  to  execute  such  oommis* 
dons  will  usually  be  the  pleaders  of  the  District  Court,  or  those  pleaders  of  the  munsif  a 
Court  who  have  passed  examinations  under  Act  XX  of  18fi5.  The  Court  therefore 
directs  that— 

When  such  oommission  is  applied  for,  the  Court  iesuii^  the  same  shall  make  choice 
of  some  pleader  practising  in  the  Court  within  whose  jurisdiction  the  vritness  resides, 
ftnd  impom  the  commission  accordingly. 

For  the  remuneration  of  the  commission  so  appointed,  the  Court  shall  require  the 
party  Inlying  to  pay  in  a  fee  of  Be.  4  for  each  witness  to  be  examined  if  the  Court  bo 
that  of  a  mxmsif,  or  of  Rs.  10  for  each  VTitness  in  the  case  of  any  higher  Courts  ;  and 
the  oommission  shall  not  issue  until  such  fee  be  paid. 

The  commission,  together  with  the  amount  of  the  fee,  shall  be  sent  to  the  Court  in 
which  the  commissioner  is  a  practising  pleader,  and  the  commission  shall  be  immediately 
delivered  to  him  (unless  he  refuse  to  act).  If  the  witness  or  witnesses  appear  before 
him  and  are  examined,  so  that  he  can  make  a  return  within  the  time  limited,  on  his 
■etnming  the  commission  dul^  executed  the  fee  shall  be  paid  over  to  him,  otherwise  it 
ahall  be  sent  back,  together  with  the  commission,  to  the  Court  which  issued  it. 

Eveiy  District  Judge  shall  furnish,  on  application,  to  the  Judge  of  any  neighbouring 
district,  a  list  of  aU  pleaders  attached  to  the  several  Courts  in  his  district  who  are  quali- 
fied and  willinjgto  execute  such  commissions  under  these  rules. 

The  foregoing  rules  do  not  apply  to  cases  coming  under  386. 

The  High  Court  is  pleased  to  prescribe  for  general  ado^on  in  all  the  Civil  Courts 
edbject  to  its  control,  the  accompanying  form*  for  commissions  issuing  for  the  examina- 
tidn  of  vritnesses. 

The  North-West  Provinces'  High  Courts  in  a  Circular  Letter  No.  3  of  August  1872, 
aotioed  that  the  munsarim  of  a  Court  should  not  be  appointed  a  commissioner. 

The  Court  observes,  firstly,  that  the  provisions  of  396  should  onlv  be  resorted  to  in 
eases  which  present  special  features,  rendering  an  enquiry  on  the  e^t  essential  to 
the  proper  determination  of  tiie  matters  in  issue,  it  being  in  the  highest  degree 
desirable  that  cases  should  be  determined  on  evidence  adduced  in  the  presence  of  the 
Court  \fj  whom  the  issues  fall  to  be  decided ;  and,  secondly,  that  the  chief  minis- 
tonal  officer  ef  the  Court  is  not  ordinazUy  the  fittest  person  to  intrust  with  such  a  duty. 

•  Form  not  printed,  but  will  be  found  on  page  49,  U,  C  O.  C  H,  a 
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The  Court  on  issuing  any  commission  under  this  section 
shall  direct  whether  the  commission  shall  be  returned  to 
itself  or  to  any  subordinate  Court. 

M.  387.  (177, 178)  When  any  Court,  to  which  applica- 
tion  is  made  for  the  issue  of  a  com- 

wiZ'flriiSh'Sk."  ""*    ^^^^  fo'  tl^e  examination  of  a 
person  residing  at  any  place  not 
•See  p.  66.      within  British  India,  is  satisfied  that  his  evidence  is  neces- 
sary, the  Court  may  issue  such  commission. 

388.     Every  Court  receiving  a  commission  for  the  er- 
Court  to  examine  wit-    amination  of  any  person  shall  ex- 
nees  pursuant  to  commis-    amine  him  pursuant  thereto, 
non. 

HH^  389  (179)  After  the  commission  has  been  duly  exe- 
n       -  '        V       •      cuted,  it  shall  be  returned,  together 

ComnuMion   when   exe-         -.i    /i  ••!  x  i  j  ® -j.  i 

cuted  to  be  returned  to  With  the  evidence  taken  under  it,  to 
Court  iflauing  it  with  do-  the  Court  out  of  which  it  issued^ 
poaitionB  of  witnesses.  unless  the  order  for  issuing  the  com- 

mission has  otherwise  directed,  in  which  case  the  com- 
mission shall  be  returned  in  terms  of  such  order ;  and  the 
commission  and  the  return  thereto,  and  the  evidence 
taken  imder  it,  shall  (subject  to  the  provisions  of  the  next 
following  section)  form  part  of  the  record  of  the  suit. 
M«390.  (179)  Evidence  taken  under  a  commission  shall  not 
_,       ^      .  .  be  read  as  evidence  in  the  suit  with- 

beTJt^°ine'^^^  "*'  .  out  the  consent  of  the  party  against 
whom  the  same  is  offered,  unless 
(a)  the  person  who  gave  the  evidence  is  beyond  the 
jurisdiction  of  the  Court,  or  dead,  or  unable  from  sickness  or 
infirmity  to  attend  to  be  personally  examined,  or  exempted 
from  personal  appearance  in  Court,  or 

{b)  the  Court  m  its  discretion  dispenses  with  the  proof 
of  any  of  the  circumstimces  mentioned  in  the  last  preced- 
iug  clause^  and  authorizes  the  evidence  of  any  person 
being  read  as  evidence  in  the  suit,  notwithstanding  proof 
that  the  cause  for  taking  such  evidence  by  commission  has 
ceased  at  the  time  of  reading  the  same. 

HI.  391.    The  provisions  nereinbefore  contained  as  to 

^     . ,            .  the  execution  and  return  of  com- 
Provisions   as  to  exccu-  .     .            ,    ,,            •       . 
tion  and  return  of  commis-  missions    Snail     apply    tO  Commis- 
sions to  apply  to  commis-  sions  issued  by 

c^SJts.^''^  ^^  ^'"''"^  (^)  ^^"^  ^^^^  beyond  the 
limits  of  British  India  and  estab^ 
lished  by  the  authority  of  Her  Majesty  or  of  the  Governor- 
General  in  Council,  or 

(6)  Courts  situate  in  any  part  of  the  British  Empire 
other  than  British  India,  or 

(c)  Courts  of  any  foreign  country  for  the  time  being  in 
alliance  with  Her  Majesty. 
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The  Judicial  Commiflsioner,  Ondh,  directs  that  the  depodtion  of  witaeuea  ahonld  ordi- 
narily  he  recorded  in  the  same  maimer  as  ordinary  depoaitiona»  nnless  otherwise  directed 
in  the  cornxoission.  When  taken,  it  should  be  placed  in  an  envelope,  and  sealed  in  the 
presence  of  the  recording  officer,  after  which  the  enTeloi>e  and  its  enclosures  should  be 
forwarded  at  once  to  the  Conrt  out  of  which  the  conunission  issued,  unless  otherwise 
directed.  C.  0.  Z,  47. 

Lastly,  speciid  attention  is  directed  to  the  Oovemment  of  India  Resolution,  Home 
Department,  10-1101  of  July  1875,  which  directs  that  the  practice  of  taking  fees  for  com* 
inissions  by  officers  who  are  paid  by  Goyemment  for  all  they  do  in  their  official  capacity  ia 
improper,  and  must  be  discontinued. 

The  Bombay  Hi^h  Court  direct  that  wheneyer  it  becomes  necessary,  in  the  course  of 
a  suit,  that  a  comnussioner  or  Ciyil  Court  amin  should  be  appointed  to  make  a  local 
inquiry,  ti^e  judicial  officer  who  makes  the  order  for  such  inquiry  should  write  the  order 
with  his  own  lumd,  and  shall  specify  therein : — 

{a)  the  precise  matter  of  tne  enquiry,  and  {h)  the  reason  why  the  evidence  bearing 
on  that  matter  could  not  reasonably  have  been  taken  in  the  usual  way  at  the  trial  in 
Court; 

and  the  commissioner's  duties  should  be  strictly  limited  by  his  parwana  to  such 
matters  as  taking  accounts  and  depositions  of  witnesses,  inspecting  the  land  or  other  sub- 
ject of  dispute,  and  reportinff  to  the  Court,  either  in  the  shape  of  a  map,  or  in  writing,  or 
both,  the  ^ir\akr\g  physical  matures  al  the  subject  inspected,  its  boundaries  and  situation 
relative  to  other  objects,  and  so  on,  as  the  case  may  be. 

The  Court  has  no  power  to  depute  to  him  the  determination  of  any  issue  between  the 
parties. 

The  functions  of  the  commissioner  or  amin  are  limited  to  procuring  evidence  and 
information  for  the  purposes  of  the  trial,  and  this  evidence,  including  the  maps,  reports, 
Ac.,  of  tibe  anun,  must  be  adduced  in  open  Court  before  the  parties,  and  be  subjected 
to  objections  and  testmg  according  to  the  foregoing  rule^,  like  all  other  evidence. 


(t)  But  not  for  that  of  an  infant  of  tender 
years.  Be  S,  B,  Ihui,  Hyde's  Eep,,  IL 
152. 

It  has  been  issued  even  when  cause  was 
entered  on  peremptory  board  of  the  day, 
where  no  prejudice  or  loss  to  defendants 
was  likely.  Janesh  v.  Da/nda^  Eydes 
-B^.,  1.  269. 

But  its  issue  without  notice  to  the  opposite 
party  is  objectionable.  Ta/nwJtnat%  Mu» 
*«Wiy.  O.  a  M.,  8,  W.  R.,  Ill,  147. 

{u)  Tke  party  obtaining  commission  must 
take  necessary  steps  to  secure  attendance 
of  witnesses.  Zekraf  v.  Pala  Mam,  N. 
W.  P.,  iZt210. 

A  party  who  has  not  joined  in  a  commis- 
sion may  cross-examine  witnesses  examin- 
ed under  it.  Qregory  v.  Dooley  Chund 
Kwndary,  8.  W.  B.,  XIV.  17. 

The  Calcutta  High  Court,  in  the  case 
IkmceU  v.  Wise,  In.  Jur.,  N.  8.,  I.  357, 
hold  that  a  commission  wiQ  not  be  grant- 
ed at  the  instance  of  either  party  to  ena- 
ble him  to  give  evidence  for  himself. 


except  under  very  strong  cironmstancea 
indeed,  such  as  when  he  is  seriously  ill. 
In  examination  under  a  commission,  the 
evidence  should  be  taketi  as  prescribed 
in  the  Code.  Illegal  questions  and  an- 
swers may  be  objected  to  and  struck  out 
at  the  trial;  but  a  party  cannot  object  to 


the  answers  to  illegal  questions^put  b; 
his  own  side.    Hutch' 
Moo.  and  Boh.^  II.,  1. 


3[ 


Broughton,  in  his  Civil  F^edure  Codes, 
quotes  a  case  from  manuscript^  ^^^ 
Chand  v.  Qregory,  in  which  plaintifni 
obtained  a  decree  on  evidence  takes 
under  a  conumssion  after  the  time  o£ 
returning  the  commission  had  expired* 
The  evi£nce  was  held  inadmissible,  and 
on  the  following  day  the  Court  allowed 
plaintiff  to  ' witndraw,  with  leave  to  sua 
again.     A'pril  hth  and  %th,  1868. 

(t^)  A  de  "bene  esse  examination  must  be  taken 
in  these  cases  unless  parties  consent  to  a 
commission.  Bdwards  v.  MuUer,  B,  X. 
B.,  II.  78. 


B. — OommisBions  for  Local  Investigations. 

A  commission  may  be  issued,  whenever  it  is  deemed  requisite  or  proper,  to  elucidata 
any  matter  in  dispute,  or  ascertain  market  value  of  any  property,  or  amount  of  mesne 
profits,  or  damage,  or  annual  nett  profits,  and  such  matter  as  cannot  be  convenienUy 
elucidated  by  Jv^e  in  person.  The  commiasion  to  be  issued  to  any  person  deemed  proper, 
unless  local  Government  have  made  any  rules  as  to  who  shall  be  appointed.  After  local 
inspection  as  far  as  necessary,  and  reducing  to  wiiimg  evidence  taken,  the  commissioner 
shiol  return  evidenc^B,  with  written  report  subscribea  by  him.    Reports  and  depositiona 
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B, — Commisrioni  for  Local  Investifaiiom. 

M,  892.    (180)  In  any  suit  or  proceeding  in  which  the 
.  .  Court  deems  a  local  investigatioa 

lowS'iS'^^  •  to  be  requisite  or  proper  for  the 
purpose  of  elucidating  any  matter 
(x)  in  dispute,  or  of  ascertaining  the  market-value  of  any 
property,  or  the  amount  of  any  mesne  profits  or  damages  or 
annual  nett  profits^  and  the  same  cannot  be  convenienUy 
conducted  by  the  Judge  in  person,  the  Court  may  issue  a 
commission  to  such  person  as  it  thinks  fit,  directing  him  to 
make  such  investigation  and  to  report  thereon  to  the 
Court: 

Provided  that  when  the  Local  Qovemment  has  made 
rules  as  to  the  persons  to  whom  such  commission  shall  be 
issued,  the  Court  shall  be  bound  by  such  rules.(y) 
M,  393.    (180)  The  commissioner,  after  sudi  local  in 
.  spection  {z)  as  he  deems  necessary, 

j^ooeduw  of  oomim^.    and  after  reducing  to  writinffthe  evi- 
dence  taken  by  him,  shall  return 
such  evidence,  together  with  his  report  in  writing,  sub- 
scribed with  his  name,  to  the  Court 

The  report  of  the  commissioner  and  the  evidence  taken 

^     ^      _    _      ...        by  him  (but  not  the  evidence  with- 

io^^M^^H         out  the  report)  8haU  be  evidence  in 

the  suit^  and  shall  form  part  of  the 

record  ;  but  the  Cour^  or  any  of  the  parties  to  the  suit 

may,  with  the  permission  of  the  Court,  examine  the  com- 

missioner  personally  in  open  Court 

^^^aT^LT'         touching  any  of  the  matters  refer- 

red    to  him  or  mentioned  in  his 

report,  or  as  to  the  manner  in  which  he  has  made  the 

•  See  p.  349.     investigation .•(«) 

C — Commissions  to  examine  Aceounis, 

m^  894.    (181)  In  any  suit  in  which  an  examination  or 

^      ,  .  adjustment  of  accounts  is  neces- 

or^SSrS^tf*^    BajT'the  Court  may  issue  a  com- 

mission  to  such  person  as  it  thinks 

fit,  directing  him  to  make  such  examination  or  adjustment. 

NL,    395.    (181)    The  Court  shall  furnish  the  Commit 

Ck)nrt  to  give  commie-    »oner  with  such  part  of  the  pro- 

doner  neoeeiary  inetrao-    ceedings  and  such  detailed  instruc- 

^^^  ^  tions  as  appear  necessary, 

and  the  instructions  shall  distinctly  specify  whether  the 
commissioner  is  merely  to  transmit  uie  proceedings  which 
he  may  hold  on  the  inquiry,  or  also  to  report  his  own  opi- 
nion on.  the  point  referred  for  his  examination. 
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lo  be  «ndeii06  in  the  wmt ;  bat  Court  or  any  of  the  paities  to  the  wait  may,  with  Oonrt'e 
permiBsion,  examine  commiBsioner  jpersonaUy  in  open  Court  touching  any  matter  referred 
to  in  his  report,  and  the  manner  of  his  investigation. 

The  Madrat  Hish  Conrt  in  their  Circular  Orders,  p.  51,  direct  as  follows  : — 

No  oommission  for  a  local  investigation  (392)  or  tor  the  investigation  or  adjustment 
cf  accounts  (394)  is  to  be  addressed  by  anv  Civil  Court  to  any  ^dSgistrate  in  office  or 
to  any  officer  of  the  Department  ol  Puolic  Works,  except  for  special  reasons  and 
when  no  other  commissioner  is  available :  and  whenever  a  Magistrate  is  chosen  as  com- 
missioner, the  time  allowed  for  the  execution  of  the  commission  must  be  sufficiently 
long  to  admit  of  the  Magirtrate*s  superior  addressing  the  Court,  if  he  shall  see  fit,  with 
a  view  to  the  withdrawal  of  the  commission  on  the  ground  of  inconvenience  to  the  pub- 
lic service.     (Idth  November,  1868,  and  23th  Avgiut,  1869, ) 

The  scale  of  the  remuneration  for  oommisncmers  under  sec.  182  of  the  Code  is 
left  to  the  Courtis  discretion,  and  will  depend  ^  upon  the  dronmstances  of  each  case^ 
such  as  the  nature  oE  the  accounts,  whether  simple  or  complicated,  the  time  required 
for  their  investigation,  and  the  qualifications  of  the  commissioner,  a  his/her  remuneration 
being  necessarily  payable  if  a  professional  per8<m  be  employed.    (16t%  April,  I860,) 

iiie  Oudh  Judicial  Commissioner  (p.  79  C.  0.)  points  out  that  it  never  was  the  inten- 
tion of  the  Legislature,  that  the  Court  should  delegate  its  functions  entirely  to  the  oom- 
mission.  The  words  "such  person  as  it  thinks  fit"  should  be  a  vakil,  or  one  of  tiie 
Court's  own  establidimeat^  or  an  independent  person  on  whose  knowledge  and  probity 
the  Court  can  rely. 

But  neither  tahsildar,  who  is  as  often  as  not  a  fellow  Judge,  nor  any  member  of 
his  establishment,  should  be  required  to  perform  this  duty  except  for  very  special 
rossons,  which  shonld  be  duly  recorded,  and  admitted  to  be  such  by  the  Deputy  Com- 
missioner, to  whom  all  such  cases  should  be  submitted  before  commission  issues,  p.  86. 

/See  CaUmtta  Hides  ttnder  appendim  **Amins,** 


(ce)  A  Judge  is  not  justified  in  goin^  himself 
to  the  village  where  the  parties  hve  in  or- 
der to  make  inquiries  among  neighbours 
irhe^er  two  persons  bear  the  relation  of 
man  uid  wife,  much  less  in  doing  ao  on 
Sunday  acd  without  notice  to  one  of  the 
parties.  Jmbkoo8ah4iOY,3imtL  /.  Xoer,  S, 
v.  Jt,  XF/Z  230. 

(y)  The  Panjab  Court  draw  attention  (C.  C).  p, 
84)  to  the  way  in  which  these  sections  are 
misapplied  •  matters  ought  not  to  be  re- 
Isned  to  a  commiMion  whidi  can  be  elu- 
cidated by  the  Court  They  further  direct 
that,  witnout  the  sanction  of  the  Deputy 
Commissioner,  no  Court  of  a  grade  lower 
than  the  Deputy  Commissioner's  should 
issue  oommisdionB  to  tabsildars  or  their 

(«)  A  Civil  Court  is  not  warranied  in  deput- 
ing its  functions  to  an  amin  whom  it 
•ends  to  the  locality  for  the  puipose  of 
making  a  local  investigation.  All  that  it 
can  oCarge  the  amin  with*  is  to  obtain 
Isf  ormatien  with  regard  to  the  pineal 
features  of  the  place  in  dispute,  the  iden- 
tification of  land  depicted  in  maps  with  the 
psroels  which  are  me  subject  of  the  suit, 
the  identificalion  of  maps  with  mie  another 
Vy  the  aid  of  objects  to  be  found  on  the 
land,  and  other  matters  of  this  kind  which 
may  be  of  tise  in^  and  auxiliary  to,  the 
propertrialof  the  suit  bj  the  Court  be- 
fore which  it  ispending.  Jkhvarehamdra 
J)a»y.  Jugal  Euhor  Chmckerbut^f.  B. 
L.R.,lV.App.  84;  A   W.M.,  XVJI. 


An  amin's  report  as  to  a  local  inquiry  up- 
on a  matter  which  no  personal  inspection 
<m  his  part  could  decide,  and  in  regard 
to  which  depositions  of  persons  on  the 
spot  could  give  proper  imormation,  was 
not  irregular  because  he  did  not  examine 
witnesses  on  the  spot.  8?ieonarain  JBhugut 
T.  B.  Singh,  ib,  XL  423. 

Court  is  entitled  to  look  at  amin's  map  if 
received  in  evidence  by  consent,  and  ad- 
mitted by  both  parties  to  be  topographi- 
eally  correct.  M.  A.  ChaudhH  v.  J2.  0. 
Ghote,  &  W.  B,,  XVII.  522. 

An  amin  has  nopowerto  try  title' or  pos- 
sessicm.  S,  6,  Debia  v.  M.  E,  Sircar^ 
i».469. 

Application  for  inspection  of  goods  should 
be  made  at  the  hearing  of  the  sui<^  and 
not  previously.  Jitachinnon,  MackensU  and 
Co,  V.  Bhagram  Dasi,  BowrheU  Bep,,  0, 
a,  242. 

The  coupHng  of  the  sentence  "deems  a 
local  investigation  to  be  proper*'  with  **  and 
the  same  caunot  be  conveniently  conduct- 
ed by  the  Judge  in  person"  will  hardly  al- 
low the  ruling  in  Bam  Churun  Makton  v. 
Swrubjeet  McJiton,  S,  W.  B,  IX.  294,  to 
hold  good  which  permitted  evidence  taken 
by  an  amin  to  bt  received  in  a  case  when 
it  could  have  been  taken  by  the  Judge 
himaelt 

Neither  a  nausadar  {Rajaram  Kahta  y, 
Hwpa  KagaUe  Kahta.  S.  W,  R,  XIII.  118,) 
nor  an  umedhwar  (Teduekdharee  Ryy,  v. 
lfeeti^ZMUrieoy9«l.284)  isafittingper- 

fOB. 
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The  proceedings  of  the  Commissioner  shall  be  received 

in  evidence  in  the  suit  unless  the 

Proceedings  of  Commie,     q    ^  has  reason  to  be  dissatisfied 

noner    recoverable  m  evi-         .,,    ,,  .         i  •  i  xl     n     .-l 

dence.  With  them,  m  which  case  the  Court 

Power  to  make  further    shall  direct  such  further  inquiry  as 
^^1"^'  is  requisite. 

D, —  Commission  to  make  Partition. 

M.  396.  In  any  suit  in  which  the  partition  of  immove- 
able property  not  paying  revenue  to 
Commiaaion  to  make  Government  appears  to  the  Court  to 
K°°  il.oT^u;%"  be  necessary,  tie  Court,  after  ascer- 
^rty;  taming  the  several  parties  interested 

in  such  property  and  their  several 
rights  therein,  may  issue  a  commission  to  such  persons  as 
it  thinks  fit  to  make  a  partition  according  to  such 
rights. 

The  Commissioners  shall  ascertain  and  inspect  the  pro- 
perty, and  shall  divide  the  same  into  as  many  shares  as 
may  be  directed  by  the  order  under  which  the  commission 
issues,  and  shall  allot  such  shares  to  the  parties'  and  may,  if 
authorized  thereto  by  the  said  order,  award  sums  to  be  paid 
for  the  purpose  of  equalizing  the  value  of  the  shares. 

The  Commissioners  shall  then  prepare  and  sign  a  report, 
or  (if  they  cannot  agree)  separate  reports,  appointing  the 
share  of  each  party,  and  distinguishing  each  share  (if  so 
directed  by  the  said  order)  by  metes  and  boimds.  Such 
report  or  reports  shall  be  annexed  to  the  commission  and 
transmitted  to  the  Court :  and  the  Court,  after  hearing  any 
objections  which  the  parties  may  make  to  the  report  or 
reports  shall  either  quash  the  same  and  issue  a  new  com- 
mission, or  (where  the  Commissioners  agree  in  their  report) 
pass  a  decree  in  accordance  therewith. 

i?. — General  Provisions. 

M.    397.     (182).    Before  issuing  any  commission  under 
_  M         '  '       ^^^^  chapter,  the  Court  may  order 

to^^^SuntoS^""    Buch8um(itany)a8itthiiik8reason. 
able  for  the  expenses  of  the  com- 
mission to  be  paid  into  Court  by  the  party  at  whose  ins- 
tance or  for  whose  benefit  the  commission  is  issued. 
M.    398.  (180.)    Any  Commissioner  appointed  under 
Commissioner   may  ex-    this  chapter  may,  unless  otherwise 
amine  parties  and  witnesses    directed  by  the  order  of  appoint- 
andcaU  for  papers.  jj^^^^^ 

(a)  examine  the  parties    themselves  and  any  witness 
whom  they  or  any  of  them  may  produce,  and  any  other 
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When  ft  plaintiff  fitilfl  to  ftppeur  before  ftoom- 
nUBsionor,  and  tlie  defendant  appears,  the 
plaintiff  in  liable,  under  sec.  123,  to 
have  his  suit  dismiseed  with  costB.  Esmn- 
chvnder  Ckucktrlutty  v.  Soofjo  LdU  Cfos* 
sam,  8.  W.     .,  F.  £.,  1. 

But  such  default  does  not  preclude  such  de- 
faulter making  objeotiona  to  the  report 
upon  the  local  inveetigation.  Karoo  LtU 
Thakur  V.  Pw^$,  ib.,  VII.  140.  The 
opposite  held  in  Rumon  Dost  v.  P.  K. 
M,  Mozoomdar,  &  W.  B.,  VI.  130. 

A  pi^y  is  entitled  to  have  a  looal  inveetigft- 
iAon  carried  out,  and  a  Judge,  succeeding 
to  a  case  in  which  one  has  been  ordered 
bj  his  predecessor,  should  allow  it  to  pro- 
ceed before  deciding  the  case.  SkwTOol- 
lak^r.  Bande  MunM,  ib.  I.  102. 

{d)  If  a  party  make  no  objection  at  tho  time 
to  an  order  for  local  investigation  as  to  the 
person  appointed,  &c.,  the  Court  is  justified 
iQ  viewing  as  evidence  the  depositions 
tflJcen  by  him.  Ramrukha  Hop  Jemadar, 
y.  Chm»d  Dai  Battag^t,  ib.  XV.  291 1  or 


to  inflfcmctionB  given  in  their  presence 
to  an  amin,  they  have  no  ground  of 
complaint  if  the  €ourt  acts  npon  his 
report  carried  out  according  to  suoh 
instructions.  Biseshur  Boy  v.  £  Boy^ 
S.  W.  B.  XL  166. 

Again,  if  they  neglect  the  opportunity  ^ven 
by  this  nection  to  examine  a  commissioner 
personally  in  open  Court,  and  then  seek 
to  set  it  aside  on  grounds  not  brought  for* 
ward  at  the  time  fixed  for  raicdng  objec« 
tions,  the  Court  was  right  in  deoidiog  that 
such  objeotionB  oould  not  then  be  sus- 
tained. BukihiAUy.  AiMmdMohamQho9$^ 
t6.  7.264. 

Where  an  amin  took  some  depositions  on 
oath  and  afterwards,  for  further  satis- 
faction, recorded  the  statements  of  cer- 
tain persons  whose  religious  prejudices 
stood  in  the  way  of  t^eir  giving  evidence 
on  oath.  Ids  reports  ai^  the  original  de- 
positions on  oath  were  receivable  in  evi- 
dence. Bole  6hhind  Singh  v.  Ohamm 
Simgh,  a.,  X  312. 


C.^Commimons  to  eKanUne  AccoutUe, 

A  oommisBion  ma^  also  be  issued  to  examine  or  adjust  accounts.  The  eommis* 
noner  should  be  supplied  with  such  part  of  the  proceedings  and  detiuled  instmotiatLi 
as  appear  necessazy.  The  latter  must  distinctly  specify  whether  oomnufisioner  is  only 
to  tnmsmit  his  proceedings,  or  add  to  them  his  own  opinion  on  the  point  redPened 
to  him.  His  proceedings  are  to  be  received  as  evidence  unless  Court  has  reason  to  bo 
cUssatLsfied  with  them,  when  it  may  order  any  farther  inquiry  deemed  necessary. 


{h)  When  a  commissioner  appointed  to  in- 
vestigate the  state  of  accounts  between 
a  debtor  and  a  creditor  made  his  report, 
en  which  the  judgment  appealed  against 
was  founded,  the  High  Court,  on  a  regu- 
lar appeal,  refused  to  take  a  fresh  account 
orto^iterintothe  details  of  the  accounts. 

A  party  cannot  be  heard  in  the  appellate 
Court  ap<m  items  to  which  he  took  no 
objection  in  the  Court  below.  Bnt  where 
there  has  been  error  in  the  principle  upon 
which  such  account  has  been  taken,  the 
appellate  Court  will  correct  such  error,  if 
excepted  to  in  the  Court  below.  Chinna' 
nutUa/yar  v.  Vefihatra/yttm  and  others. 
Mad.  Bop.,  A.  C.  L  418. 

The  Privy  Council  laid  down  the  same  in 
8etk  thi4mid,  Jeithmul  and  Thanmul  v. 
Mustt,  VhahoeXmmt. 

This  is  not  the  only  ground,  say  the  Bom- 
bay Court  in  dissent  (see  Ahmad  V,  Na^ 


thubhai  V.  Kkusv^i  V.  Kwrimbkai,  Bom, 
H.  a,  VI.  149),  on  which  a  Court 
should  inquire  into  correctness  of  com- 
missioner's report,  and  eYcn  if  no  ex- 
ception have  been  taken  tc  them  in  ihe 
lower  ^ourt^  appellate  Court  can  scru- 
tinize them. 

A  commissioner's  r^[>ert  is  not  absolutely 
binding  upon  an  appellate  Court,  thoudb 
it  shoiud  nave*great  weight  attached  to 
it.   M.  H.  a,  VL  36. 

An  attachment  will  issueto  compel  a  party 
to  a  suit  to  obey  an  order  made  by  the 
commissioner  for  taking  accounts,  upon 
the  certificate  of  the  commissioner  tnat 
such  order  has  beeninadeand  disobeyed, 
without,  in  the  first  instance,  making  suoh 
order  a  rule  of  Court.  Bhwand&rdao 
Sakharamy.BhauOowind,  Bom.  H.  (7« 
J?.,  X  4. 


D. — 0ommx8$ion  to  m-ake  PartUion. 
ners  is  only  ome  seetioBi  and  henoe  an  abbreviated  sync^is  is  uncalled  for. 
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person  whom  the  CommissioDer  thinks  proper  to  call  upon  to 
give  evidence  in  the  matter  referred  to  him : 

(b)  call  for  and  examine   documents  and   other  things 
relevant  to  the  subject  of  inquiry  : 

(c)  at  any  reasonable  time  enter  upon  or  into  any  land 
or  building  mentioned  in  the  order. 

M.  399.     (180)  The  provisions  of  this  Code  relating  to 

•  Sb.  160,  &c.       AttendsDce,  examination    ^^^  *  summoning,  attendance  and 

+  Se.  181,  Ac.    andpuniahmentofwitnesaes    -f"  examination  of  witnesses,  and  to 

JS.  161.  •       before  Commiwioner.  the  J  remuneration  of,  ajid   §penal- 

S  88. 174,175.    HqqIq  }jq  imposed  upon,  witnesses,  shall  apply  to  persons 

required  to  give   evidence  or  to  produce  documents  under 

this  chapter,  whether  the  commission  in  execution  of  which 

they  are  so  required  has  been  issued  by  a  Court  situate 

U  See  p  65       within,  or  by  a  Court  situated  beyond,  the  limits  of  ||British 

***     *       India. 

M,  400,    (180, 181.)  Whenever  a  commission  is  issued 

under  this  chapter,  the  Court  shall 

Procedure ja?i;arfe  where     jj       ^  ^j^^   ^^    parties    to  the   Suit 

parties  do  not  appear.  uAi^v/*'  *■""''    *u^  jjmi»*w«j    wuu^   o***w 

shall  appear  before  the  Commis- 
sioner in  person  or  by  their  agents  or  pleaders.' 

If  the  parties  do  not  so  appear,  the  Commissioner  may 
f  S.  100.  proceed  IT  ea  parte. 


PART  III. 

OF  SUITS  m  PARTICULAR  CASES. 


CHAPTER  XXVI. 
Suits   by   Paupers. 
M.  ^^^'    (297.)  Subject  to  the  following  rules,  any  suit 
•S^  p.  263.      Suite  may  be  brought  in    may  be  brought  by  a  pauper.  *•(<?) 
formd  pauperis* 

Explanation. — A  person  is  a  '  pauper'  when  he  is  not 
possessed  of  sufficient  means  to  enable  him  to  pay  the  fee 
prescribed  by  law  for  the  plaint  in  such  suit,  or,  where  no 
such  fee  is  prescribed,  when  he  is  not  entitled  to  property 
worth  one  hundred  rupees  other  than  his  necessary  wearing 
apparel  and  the  subject-matter  of  the  suit. 

M,  402.     (298.)  So  suit  shall  be  brought  by  a  pauper 
to  recover  compensation  for  loss  of 
What  suite  excepted.         caste,  libel,  slander,  abusive  lan- 
guage, or  assault. 
M^  403.     (229,  300.)  The  application  for  permission  to 
,   .      .,.        sue  by  a  pauper  shall  be  in  writing, 
Application  tobemwnting.    ^^^  shall  contain  the  particulars  re- 
quired by  section  50  in  regard  to  plaints  in  suits:  a  schedule 
of  any  moveable  or  immoveable  property   belonging  to 
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E. — Qeneral  Provis^ions. 

Expenses  of  a  oommiaaion,  as  deemed  reaaonable  by  the  Court,  must  be  paid  in  by  the 
party  at  whose  instance,  or  for  whose  benefit^  commission  is  issued.  All  commissiuners,  unless 
otherwise  directed,  may  (i)  examine  parties  themselves,  any  witnesses  that  may  be  produced, 
and  any  person  deemed  fitting ;  {ii)  call  for  and  eicamine  documents  and  things  relevant  to 
subject  of  inquiry;  (Hi)  at  any  reasonable  time  enter  into  or  upon  any  building  mentioned 
in  order.  Attendance,  examination  and  punishment  of  witnesses  before  commissioners 
follow  this  Code,  whether  commission  has  been  issued  by  Court  situate  within  or  without 
British  India.  Court  is  always  to  direct,  in  issuing  a  commission,  that  parties  to  the  suit  shall 
appear  before  commissioner,  either  in  person,  or  by  agent  or  pleader  ;  in  default,  commis- 
sioner may  proceed  eof  parte^ 


CHAPTER  XXVI. 

Neither  ehaU  thou  oourUenance  a  poor  mem  in  his  cause. 

All  suits  may  be  brought  by  paupers  aaye  those  to  get  compensation  for  loss  of  caste, 
libel,  slander,  abusive  language  or  assault  The  next  question  that  arises  is  who  is  to  be 
deemed  a  pauper.  The  defimtion  is,  one  who  has  not  sufficient  means  to  pay  the  fee  pre- 
scribed by  law ;  or,  where  no  fee  is  prescribed,  who  is  not  entitled  to  property  worth  Rs.  100 
other  than  necessary  wearing  apparel  and  subject-matter  of  suit.  The  plaint  must  be 
prepared,  verified,  &c.,  like  every  other  plamt,  and  contain  a  schedule  of  all  petitioner's  movea- 
ble and  immoveable  property,  with  estimated  value.  It  must  be  presented  by  applicant  in  per- 
son, unless  person  be  a  woman  or  man  specially  exempt  under  sees.  640>  641  from  attendance 
in  Court ;  in  such  latter  case,  he  must  be  accompanied  by  a  duly  authorized  agent,  who  can 
ans  wer  all  material  questions,  and  be  examined  ss  the  person  himself,  if  he  hsA  attended  in 
person.  If  not  properly  prepared  and  duly  presented,  the  Court  must  reiect  the  plaint,  bub 
if  in  proper  form,  the  Judge  snail  examine  plaintiff  or  ag^nt,  when  agent  is  allowed  appear, 
touchmg  merits  of  daim  and  property  of  applicant.  The  Court  may  further,  if  itthink  fit, 
order  applicant  to  be  examined  by  commission  in  the  same  way  as  the  evidence  of  absent 
witnesses  can  be  taken.  If  it  appear  that  applicant  ia  (i)  not  a  pauper,  {ii)  or  within  two 
months  prior  to  presentation  of  plaint  has  disposed  of  property  fraudulently,  or  with  a  view 
to  benefit  by  this  chapter,  or  {Hi)  shows  in  hu  allegation  no  right  to  sue  in  such  Court,  or 
(ic)  has  entered  into  an  agreement  whereby  some  other  person  has  obtained  an  interest 
in  subject-matter  of  the  suit,  the  application  shall  be  rejected.  If  after  examination 
Court  see  no  reason  to  refuse  application  for  an^  of  the  above  reasons,  it  shall  fix  a  day, 
of  which  at  least  ten  days'  notice  shall  be  given  to  opposite  party  and  Government 
pleader,  for  receiving  any  evidence  applicant  may  adduce  of  pauperism,  or  evldenca 
adduced  against  it/  On  such  day,  or  as  soon  after  as  may  be  convenient,  Court  shall 
exaonine  witnesses,  and  may  examine  applicant  or  his  agent,  making  a  memcof  substance 
of  the  evidence.  It  shall  also  hear  any  argument,  which  may  be  offered  on  face  of  appli- 
cation and  evidence  then  taken,  touching  liability  of  plaintiff  to  disqualifications  enu- 
marated  above.  After  this.  Court  shall  either  allow  or  refuse  applicant's  suit  as  a  pau- 
per. If  it  grant  application,  then  it  shall  be  deemed  a  plaint,  numbered  and  re^i^istered, 
And  snit  shall  proceed  like  any  other,  save  that  plaintiff  has  to  pay  no  fees  save  those 
for  service  of  process.  If  the  suit  succeed.  Court  shall  calculate  the  Court  fees  which 
plaintiff  would  have  paid  had  he  not  sued  as  a  pauper,  and  this  amount  shall  be  a  first 
charge  on  the  subject-matter  of  the  suit,  and  be  recoverable  by  (Government  &om  any 
party  ordered  by  decree  to  pay  the  same,  in  same  manner  as  costs  of  suit  are  recoverable 
under  this  Code.  If  he  fail  or  is  dispaupered.  Court  shall  order  him,  or  any  person  made 
oo-plaintiff  under  sec.  32,  to  pay  fees  which  would  ordinarilv  have  been  paid  ;  and  if  it  find 
that  suit  was  frivolous  or  vexations,  it  may  also  punish  him  with  fine  up  to  Rs.  100« 
or  imprisonment  up  to  one  month,  or  both.  Refusal  to  allow  suit  as  a  pauper  shall  be  a 
bar  to  any  subsequent  application  of  same  nature,  but  applicant  may  institute  a  suit 
in  ordinary  way,  provided  he  first  pay  costs  incurred  by  Government  in  opposing  hia 
application  for  leave  to  sue  as  a  pauper.  On  motion  by  defendant  or  €U>vemment  plea- 
der, of  which  one  week's  written  notice  has  been  given  to  plaintifi^  Court  may  order  him 
to  be  dispaupered,  if, 

(1)  he  be  gudty  of  vexatious  or  improper  conduct  in  coursoof  suit. 

(2)  his  means  are  such  that  he  ougnt  not  to  continue  to  sue  as  a  pauper. 

(3)  he  has  entered  into  an  agreement  by  which  some  other  person  lias  obtained  an 
interest  in  the  subject-matter  of  the  suit. 
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Conte.t.of.pplkrtlon.      the  petitioner  with  the  estinuited 

'^'^  value  thereof,   aball  be   annexed 

*  Sf.  51  &c.     thereto ;  and  it  shall  be*  subBcribed  and  verified  in  tho 

manner  hereinbefore  prescribed  for  the  subscription  and 

verification  of  plaints. 

m.    404.    (301).    Notwithstanding  anything  contained 

in  section  36,  the  application  shall 

^ft'CMiitation  of  wlfc*.    ^  presented  to  the  Court  by  the 

appncant  in  person  unless  he  is  ex- 
empted from  appearing  in  Couit  under  section  640  or  641, 
in  which  case  the  apphcation  may  be  presented  by  a  duly 
authorized  agent,  wno  can  answer  ail  material  quesions 
relating  to  the  application,  and  who  may  be  examined  in 
the  same  manner  as  the  partv  represented  by  him  might 
have  been  examined  had  such  party  attended  in  person. 
M,  405    (302)  If  the  application  be  not  framed  or  pre- 
fix •        sented  in  the  manner  prescribed  by 
Rej6ciioDo£»ppUoaiiaD.    gections  403  and  404,  the  Court 
t  Ss.  M-0e,     shallf  reject  it 

M.  406    (303)  I£  the  application  be  in  proper  form  and 

$8,119-  KMminiiti       of      nK     d^7Pr®sented,the  Judgo  shiJl  Jox- 

^j^ajaODB^ojk    of  appfi-    j^jjjjj^  ^j^^g  petitioner,  or  his  a£;ent 

when  the  applicant  is  allowed  to 
appear  by  agent,  regarding  the  merits  of  the  claim  as^ 
theproperty  of  the  ap|)Iicant. 

When  the  application  is  presented  by  an  agents  the 
U  preeented  by  agent,    Court  may,  if  it  thinks  fit,  order 
Court  may  order  i^pli-    that  the  applicant  be  examined  hj  a 
oint  to  be  eiamined  by    commission  in  the  manner  in  which 
^»'»^°"^*^  the  examination  of  anlj  absent  wit- 

ness  may  be  taken  under  the  provisions  of  this  Code. 
„  ,^      .     «  «  111^*07.    (804)  If  it  appear  to 

Rojertioiiof.ppHcaiio«,     theCourt  upon  Buch  examination 

(a)  that  the  applicant  is  not  a  pauper,  or 

(b)  that  he  has,  within  the  two  months  next  before  the 
presentation  of  the  application,  disposed  of  cmy  {property 
fraudulently  or  with  view  to  obtain  the  l^nefit  of  this  chap- 
ter, or 

Ic)  that  his  allegations  do  not  show  a  right  to  sue  in 
such  Court,  or 
(d)  that  he  has  entered  into  any  agteement  with  r^er- 
ence  to  the  subject  matter  of  the  proposed  suit  under 
whieh  any  other  person  has  obtained  an  interest  in  such 
subiect-matter, 

the  Court  shall  reject  the  application. 

M^  408.    (305)  If  upon,  such  examination  the  Court 

Notice  of  day  for  receiv-    sees  no  reason  to  refuse  the  applica- 

ingeridenoe  of  appticant'a    tion  on  any  of  the  grounds  stated  in 

pauperiBm.  section  407,  it  shaU  fix  a  day  (of 
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Costs  of  iqiplicatioii  to  sue  as  a  paaper,  and  of  inqnixy  into  pauperism,  are  costs  in  the 
snit. 

The  Madras  High  Coiirt»  in  their  Ciroiilar  (p.  75),  give  the  following  instmctions  about 
pauper  suits : — 

u,  after  the  commenoement  of  the  suit  and  before  decree,  the  plaintiff  shall  become 
unable  to  pa^r  the  stamps  required  for  the  further  prosecution  of  ^e  suit,  he  may 
present  a  petition  for  permission  to  prosecute  the  suit  in  fomid  pauperis,  and  the  pro- 
ceeding on  such  petition  shall,  as  far  as  practicable,  be  the  same  as  on  a  petition  to  sue 
in/ormd ;  aup^m. 

Where  judgment  is  given  against  a  pauper  with  costs,  and  the  sale  of  his  property 
does  not  reaHze  sufficient  to  meet  the  whole  costs,  the  pleaders'  fees  should  first  m 
paid,  then  dues  of  Qoyemment. 

If  fresh  defendants  be  brought  into  a  suit  instituted  by  a  pauper  plaintiff,  they  are 
entitled  to  diow  cause  against  his  being  allowed  to  sue  in  formd  pauperii  if  they 
ou^t  to  have  been  made  defendants  in  the  first  instance. 

It  is  not  neoeesary  on  the  death  of  a  pauper  plaintiff,  to  direct  that  the  suit  shall 
abate  :  his  heir  may  oe  allowed  to  carrv  on  the  suit  as  a  pauper,  provided  he  first  prove 
his  pauperism  in  the  manner  prescribed  by  the  Code. 

raupNers  can  only  obtain  authenticated  copies  of  decrees  on  the  same  conditions  as 
other  suitors. 

Copies  of  all  deorees,*  original  and  appeal,  passed  in  pauper  suits  must  be  communi- 
cated to  the  CoUector  of  the  district  in  which  the  Court  passing  the  decree  is  situ- 
ated.   {22nd  J^avember  IS72). 

The  Panjab  Court,  in  their  Circular  Orders,  follow  the  provisions  of  the  present  Act 
so  closely  tnat  their  reproduction  is  uncalled  for ;  the  only  matter  at  all  new  is  where 
they  pomt  out  to  an  appellate  Court  that,  on  receipt  of  an  application,  they  must  first 
determine  whether  the  decision  of  the  lower  Court  seems  contrary  to  law,  or  otherwise 
erroneous  or  unjust.  If  on  any  one  of  the  above  grounds  there  appear  reason  to  admit  the 
appeal,  then  the  Court  must  enquire  as  to  the  alleged  pauperism,  unless  applicant  has 
been  allowed  so  to  sue  in  the  lower  Court,  and  no  social  reasons  exist  for  fresh  enquiry. 
North- Western  Provinces  Collectors  will  find  special  rules  for  their  procedure  as  to 
realisiiig  stamps,  &c.,  of  pauper  suits  in  the  S.  B.  Revenue  Circulars,  vl.  53,  &o., 

*  This  has  been  adopted  by  the  Central  Provinces,  €.  (?.,  J.  100. 


{e)  A  nauper  suit  oemmenoesforthe  purpose 
of  limitation  on  the  day  when  tne  peti- 
tion to  sue  in  fortndptmperU  is  presented 
to  the  Court,  and  not  on  the  day  when  the 
auplication  being  cranted,  it  is  number- 
ed and  registered  Dhoffle  v.  Simuel, 
JBam.  B^.,  IV.  A.  a  J.,  80. 

The  power  of  the  Court  to  allow  a  suit  to 
be  instituted  in/ormd  jfouperis  indndes 
the  power  to  allow  a  suit  to  be  continu< 
adaia  pauper  suit  after  it  ha 


commenced  in  the  ordinaiy  form.  Nirmal 
Chandra  Mookmjee  v.  Dfdl  Kath  Bkut^ 
iaoharjee,  J.  L,  R,  IL  130. 
There  is  no  necessity  for  an  enquiry  whe- 
ther an  alleged  representative  of  an  ad- 
mitted pauper  is  a  pauper  or  not.  The 
Court,  if  satisfied  that  he  is  the  lej^al  re- 
presentative, ouffhtto  admit  him  to 
cany  on  the  sure.  Shvglmt  Doss  v. 
BuhramDonS,  W.  M.,  III.  MU.  20. 
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which  at  least  ten  days'  previous  notice  shall  be  given  to 
the  opposite  party  and  the  (Jovemment  pleader)  for  re- 
ceiving such  evidence  as  the  applicant  may  adduce  in  proof 
of  his  pauperism,  and  for  hearing  any  evidence  which  may 
be  adduced  in  disproof  thereof. 

M,  409.     (306)  On  the  day  so  fixed,  or  as  soon  there* 

Procedure  at  hearing.  ?f^L  ^^  T^    ^.^^^P^^?*'    ^^^ 

(Jourt  shall  examine  the  witnesses 

and  may  cross-examine 

ball  make  a  memorandum 

of  the  substance  of  their  evidence. 

The  Court  shall  also  hear  any  argument  which  the 
parties  may  desire  to  offer  on  the  question  whether,  on 
the  face  of  the  application  and  of  the  evidence  (if  any) 
taken  by  the  Court  as  herein  provided,  the  applicant  is  or 
is  not  subject  to  any  of  the  prohibitions  specified  in  sec- 
tion 407.(rf) 

The  Court  shall  then  either  allow  or  refuse  to  allow  the 
applicant  to  sue  as  a  pauper. 

m,  410.     (308)  If  the  application  be  granted,  it  shall 

,.     .        be  numbered  and  registered,  and 

^ocedore  if  appUcaUon    gj^^jj  y^^  deemed  the  phunt  in  the 

suit,  and  the  suit  shall  proceed  in  all 
other  respects  as  a  suit  instituted  under  chapter  V.,  except 
that  the  plaintiff  shall  not  be  liable  to  any  court-fee  (other 
than  fees  payable  for  service  of  process)  in  respect  of  any 
petition,  appointment  of  a  pleader,  or  other  proceeding 
connected  with  the  suit  (e) 

fH  411.    (309)  If  the  plaintiff  (/)  succeed  in  the  suit, 
the  Court  shall  calculate  the  amount 
^^^  when  pauper  sue.     ^f    court-fees   which     would   have 
been  paid  by  the  plaintiff  if  he  had 
not  been  permitted  to  sue  as  a  pauper ;  and  such  amount 
shall  be  a  first  charge  on  the  sub- 
Recovery  of  court-feea.       j  ect-matter  of  the  suit,  and  shall  also 
be  recoverable  by  the  Government  from  any  party  ordered 
by  the  decree  to  pav  the  same  in  the  same  manner  as  costs 
of  suit  are  recoverable  under  this  Code. 

m,  412.     If  the  plaintiff  fails  in  the  suit,  or  if  he  is  dis- 
paupered, the  Court  shall  order  the 
^edure  when  pauper    plaintiff,  or  any  person  made  under 
section  32  co-plaintiff  to  the  suit, 
to  pay  the  court-fees  which  would  have  been  paid  by,  the 
plaintiff  if  he  had  not  been  permitted  to  sue  as  a  pau- 

P®^5  ... 

and,  if  it  find  that  the  suit  was  frivolous  or  vexatious, 
it  may  also  punish  the  plaintiff  with  fine  not  exceeding 
one  hundred  rupees,  or  with  imprisonment  for  a  term 
which  may  extend  to  a  month,  or  with  both. 
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(d)  No  other  questions  than  these  can  be 
enquired  into  on  this  day.  Dimangji  Jit- 
sanffji  V,  E,  J,  Bom.  H.  C,  V.  69. 

The  inquiry  should  be  made  by  the  Judge, 
and  not  ike  Sherishtadar.  JEknath,  ib.  I, 
102. 

{e)  A  pauper  cannot  claim  exemption  from 
liability  to  pay  any  further  stamp  duty  or 
penalty  in  respect  of  a  document  on 
which  he  relies,  and  which,  owin^  to  de- 
fect in  the  stamp,  is  inadmissible  as 
evidence  in  the  smt. 

It  is  not  the  duty  of  a  Civil  Court  to  re- 
ceive and  submit  to  the  Board  of  Reve- 
nue an  application  from  a  ^uper  plain- 
tiff for  renussion  or  mitigation  of  penal- 
ty under  the  Stamp  Law ;  the  pauper 
[uould  himself  make  timely  application. 
Chdam  Ouffur  v.  Ehram  Hotsein  Chau- 
dhri,  S.  W,  A,  X  367. 

(/)  TheCalcutta Court  desire  ( U,  (?.  0.  C.  H. 
C,  67)  thatwheneveradedsionispassedin 
favour  of  a  person  suing  in  formdpauperis, 
the  Judce  deciding  will  immediately  in- 
timate the  fact  to  the  Collector  fi  the 
district,  and  inform  him  simultaneously 
of  tiie  ainowU  of  stamp  fees  determined 
under  the  law  above  cited,  as  well  as 
the  names  of  the  parties  by  whom  the 
amount  is  decreed  to  be  payable,  and 
such  other  particulars  relative  to  the 

.  parties,  v^.,  place  of  abode,  oooupation, 
ftc.,  as  will  enable  the  Collector  to  re- 
cover the  dues  of  €k>vemment. 

In  cases  in  which  the  amount  decreed  is 
paid  into  Courts  the  Judge  should  de- 
duct whatever  sum  is  due fnmi theiudg- 
ment-creditor  as  stamp  fees.  When 
any  such   sum  is   deducted   from   the 

'  amount  decreed,  information  should  be 
given  to  the  Collector,  with  a  view  to 


his  making  an  application  to  have  it 
made  over  to  him  for  the  purpose  of  being 
duly  credited  to  Government.  {C.  U. 
1864,  No,  34,  Noveniber  20th.) 
In  regard  to  the  expenses  of  witnesses 
whose  attendance  is  required  on  behalf 
of  pauper  plaintiffs,  states  that,  as  sec 
410  of  the  Code  only  exempts  paupers 
from  the  payment  of  the  stamp  duly,  a 
suit  instituted  by  a  pauper  must  proceed 
in  other  respects  as  any  other  case.  The 
expenses  of  witnesses  must  therefore  be 
borne  by  the  pauper.  {CO.,  1862,  iVb. 
200,  March2ith.) 

This  latter  clause  ia  abo  pointed  out  in 
the  N.  W.  P.  C.  O.  of  1861,  I.  46. 
The  Oudh  Judicial  Comimssioner,  circu- 
lated the  Calcutta  High  Court  Cir- 
cular No.  34  of  November  1864.  The 
same  orders  are  reproduced  in  Panj.  C. 
0.,  I.  66. 

On  the  decision  of  the  suit  the  Court  should 
calculate  the  costs  ;  and  the  cash  value 
of  tiie  fees  chargeable  under  the  Court 
Fees  Act  should  be  recovered  from  the 
party  ordered  by  the  decree  to  pay  the 
same,  and  credited  to  Government. 

A  Court  was  held  to  have  no  authority  to 
alter  its  original  order  as  to  payment  of 
stamp  duty  in  a  pauper  suit  by  plaintiff 
and  oefendant,  in  shares  proportionate  to 
their  ultimate  success,  wnen  the  amount 
of  mstne  profits  under  a  decree  had  been 
ascertained,  because  they  did  not  choose 
to  go  into  the  question  of  mesne  profits. 
Shostu  CharunjRoy  v.  Collector  of  Chitta- 
gong,  8.  W.  R.,  XIIL  156. 

So,  too  a  pauper  may  be  called  on  to  mve  se- 
curity for  costs  if  he  reside  outoflBritish 
India.  Jdooh  v.  Jacob,  8,  D.  A,,  iV,  W. 
P^  1861,  811. 
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1^  413.    (310)  Refusal  to  allow  the  applicant  to  sue 

Refu«ltomUowappliotnt  ^J^  P^^P®^  ^^fj^  ^  *  ^ ^r  to  any 
to  0aeM  pauper  to  bar  sub-  subsequent  application  of  the  like 
•equent  appUoaticm  of  like  nature  by  him  in  respect  of  the 
"•^^'^^  same  right  to  sue ;  but  the  appli- 

cant shall  be  at  liberty  to  institute  a  suit  in  the  ordinary 
manner  in  respect  of  such  right,  provided  that  he  first 
pays  the  costs  (if  any)  incurred  by  Government  in  oppos- 
ing his  application  for  leave  to  sue  as  a  pauper.  (^) 

mi^  414.    The  Court  may,  on  motion  by  the  defendant^ 

^^  or  bv  the  Government  pleader,  of 

Dispftupeniig.  which  one  week's  notice  in  writing 

has  been  given  to  the  plaintiff,  order  the  plaintiff  to  be 

dispaupered 

(a)  if  he  is  guilty  of  vexatious  or  improper  conduot  in 
the  course  of  the  suit ; 

(b)  if  it  appears  that  his  means  are  such  that  he  ought 
not  to  continue  to  sue  as  a  pauper  ;  or 

{e)  if  he  has  entered  into  an^  agreement  with  reference 

to  the  subject-matter  of  the  suit,  under  which  any  other 

person  has  obtained  an  interest  in  such  subject-matter. 

M.  415.    The  costs  of  an  application  for  permission  to 

^^  sue  as  a  pauper  and  of  an  enquiiy 

^^^  into  pauperism  are  costs  in  the  suit. 

CHAPTER  XXVII. 
Suits  by  or  aqainst  Government  or  Public  Officess. 

M,  416.    Suits  by  or  against  the  Government  shall  be 
instituted  by  or  against  (as  the  case 
c.fC«^'s«2e?SSt^    f»?  te)  the  Secretary  State  for 
India  m  CoundL 
M.  417.    (17,  cl  3)  Persons  being  ex-officio  or  otherwise 
1-  _i   J  X  authorized  to  act  for  Government  in 

Jq^^^'^'^'^    r^spectofsBy  judicial  proceediBg, 
*  Ss.  37  381  shall  be  deemed  to  be  the*  recogniz- 

ed agents  by  whom  appearance,  acts,  and  applications  under 
this  Code  may  be  made  or  done  on  behalf  of  Government. 
M«  418.    In  suits  by  the  Secretary  of  State  for  India 
in  Council,  instead  of  inserting  in 
tJ^'^ttS^rOa'ir"    the  pMnt  the  na^e  a^d  descrip- 
tion  and  place  of  abode  of  the  plam- 
tiflf,  it  shall  be  suflScient  to  insert  the  words.    **  The  iSecre- 
tary  of  State  for  India  in  Council" 
tS.2.  im  419.  (62)    Thef  Government  Pleader  in  any  Court 

shall  be  the  agent   of  the  Gtevem- 
re^p^sSr^"''^**^    mentfor  the  purpose  of  receiving 
I>rocesses  against  tne  said  Secretary 
of  State  in  Council,  issuing  out  of  such  Court  (A) 
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ifH    WlientberaluuibMiiiiOfeftmt  a^' I     to  mi^  m  »  pMiper.    B^a  Bhof  Singr. 
eml  nuj  reviTS  hk  a^liOAtioB  £or  Iwv  i      iK.  if.  £.  Agra  Bep,,  vL  1. 

CfHAMBE  XXVIL 
Tachm  ajtMce^  gwd  ad  ofildum  ejtu  rum  perUnet  nUum  non  eii 

Bt  or  against  the  Seeretazy  of  Btftte  to  India  in  Council,  shall  be  instituted  suits  I^ 
«r  aoaioBt  GOverament*  l^oir  Ooveniment  all  persons  ea  t^ffioio  at  otherwise  authorised  to 
act  for  it  in  any  judicial  proceeding  shall  be  deemed  recognised  agents. 

In  plaints^  in  lieu  of  %d»  usual  designation,  &c,,  of  plaintifE,  it  will  be  sufficient  to  insert 
"  the  Secretanr  of  State  for  India  in  GoundL*'  The  OoTemnient  pleader  in  any  Ck>urt 
is  the  agent  for  reoeiTing  processes  against  Oovemment  issuing  therefrom.  For  the 
appearance  and  answer  by  Ekteretary  of  State  reasonable  time  must  be  allowed,  and  may 
be  extended  at  discretion  for  neoessary  communication  with  (Joremment^  through  the 
phjper  channels,  and  issue  of  instructions  to  Oovernment  pleader.  Where  Govemment 
pleader  is  not  iMOompanied  by  person  able  to  answer  material  <|ueS(iobs  relating  to  suit 
yainst  GoTemment^  Court  may  direct  his  attendance.  If  defendant  is  public  officer, 
Court  may  send  copy  of  summons  to  head  of  the  office  iA  which  he  is  employed,  if  it 
wppear  so  to  be  most  oonreniently  served.  If  public  officer  considers  it  proper  to  refer  to 
€K>TemMent  before  answering  the  {itaint,  he  may  apply,  and  Court  may  grant  extension 
eStime  necessaiy  for  making  such  refereneef  and  receivinff  orders  through  the  proper 
channeL  Frejious  to  suing  Secretary  of  State  or  public  officer,  written  notice  must  be^ 
twomotiths  beforehtod,  deuvered  to,  or  left  at  office  of,  a  Secretary  to  tiie  local  Govern- 
ment^  or  CoUeotw  ef  iSstlict  (if  it  be  ease  of  Secretary  of  State),  or  at  office  if  (it  be 
public  officer,^  stating  eatse  of  action,  and  name  and  abode  (^  intending  plaintifF.  The 
plaint  kiust  diow  that  such  notice  has  been  so  delivered.  No  arrest  can  be  issued  in 
•QCh  suits  without  the  cotLsent  in  writing  of  the  District  Judge. 

Where  Ck>vemment  undertakes  defence  of  suit  against  publio  officer,  Goyemment 

,  0|^  beiBf  famished  With  authority  to  aj^ear,  shaU  a|rply  to  Court,  and  thereon 

I  note  01  his  authority  to  be  entered  in  the  register.    But  where  no  such 


application  is  tnade  on  or  before  day  fixed  for  answer,  oiee  shall  proceed  as  suit  between 
pitvatepaxties,  save  that  defebdant  ShaU  not  be  liable  for  arrest^  nor  his  property  to 
attachment^  save  in  execntien  of  a  decree.  Public  offioer  shall  be  exempted  from  pmonal 
appearance  if  he  satisfy  the  Court  that  he  cannot  absent  himself  from  duty  without 
de&iment  to  public  service.  Where  decree  is  riven  against  Government  or  public  officer, 
a  time  ekall  be  i^eoified  within  which  it  is  to  be  satisfied,  and  if  not  so  satisfied,  Court 
ahall  r^ori  case  for  orders  of  local  Govenunont,  and  no  execution  shall  issue  unless  it 
lemain  unsatisfiftd  for  three  months  £rom  the  date  of  such  report 


(A)  The  Otlcutta  High  Cemrt(I7.  (7.  0.  (7, 
"Bu  O,  24)  direct  that  no  other  description 
hi  to  be  Inserted  hi  this  class  of  esses  save 
that  jprescribedk  If  the  plaint  contains  a 
description  net  in  eonfonaity  with  law, 
^e  Court  in  which  it  is  presented  must 
fnysHably  return  it  for  ssuelidnient 

The  Oevemmentollndia,  in  thei^  Oksette  Ko. 
aOi^ted  81slllar,  t6«i,  pp.  48%  487,  issued 
rules  for  these ceses.  They  are  toolongfo 
r^M^uce  herCf  but  wiH  be  found  in  the 
appendix,  nndet  hea4  "  Stdtt  tt»  which  Go- 
▼emmeot  is  a  Murty  .*' 

The  power  to  cede  territoiy  was  not  one  of  the 
powers  to  which  the  Secretary  of  State  for 
bdU  hi  COaneQ  sueeeeded  under  Atit  SI 
and  22  Vie. ,  c.  106,  when  the  government  of 
India  was»  by  thst  statute  transferred  to 
tter  Majestfy,  Inasmuch  as  such  power 
Wm  not  pbsswilwd  by  the  test  lAdSa  Ctti^ 
peny.  The  Indian  LsgisUtwi  eeteot  makCi 
and  the  Crown  oanAOt  sanction,  a  law  having 

33 


for  its  objeet  the  dismemberment  of  the 
State  in  times  of  peace,  as  such  a  law  must 
Of  necessitv  direct  the  authority  of  Parlia- 
ment, and  thoee  unwritten  laws  and  consti- 
tutions  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  whereon  depends  the 
allegiance  of  penons  to  the  Crown  of  the 
UiAted  Eingdom. 

Whfflre  an  estate  is  seised  by  the  Crown  by  its 
right  of  conquest^  and  not  by  virtue  of  any 
legal  title,  such  sdxure  ihust  be  regarded 
as  an  act  of  the  State,  and  is  not  liable 
to  be  questioned  in  a  municipal  Court. 
$Mretary  of^tatefor  India  in  OowmU  v, 
Kamach^  Boye  Sahaha  followed;  Sirdar 
Bkagwtin  Suifh  v.  the  Secretary  cf  StaU 
for  India  in  Ckuncilf  L,  B.  i.  A.\  38 ;  see 
also  Mirtuff  AU  t.  te$hoada  Bai  SoM, 
Bofii,  K  a,  It.  $14. 

Judicial  officers  who  also  exercise  executive 
fonctions  are  rendnded  that,  under  18  of 
this  Act,  and  sec.  16  of  the  Panjab  Chief 
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M.  420.    (67)  The  Court,  in  fixing  the  day  for  the  said 

Appearance  and  annm  Secretary  of  State  in  Council  to 
by  Secretary  of  State  in  answer  to  the  plaint,  shall  allow  a 
^"^^'  reasonable  time  for  the  necessary 

communication  with  the  Government  through  the  proper 
channek,  and  for  the  issue  of  instructions  to  the  Govern- 
ment pleader  to  appear  and  answer  on  behalf  of  the  said 
Secretary  of  State  in  Council  or  the  Government^  and  may 
extend  the  time  at  its  discretion,  {f) 

M,  421.    (67)  The  Court  may  also  in  any  case  in  which 

Attendance  of  personable  the  Government  pleader  is  not  ac- 
to  anawerquertlona  relating  companied  by  any  person  on  the 
to  auitagalnat  Qovemment.  p^rt  of  the  sAid  Secretary  of  State 
in  Council,  who  may  be  able  to  answer  any  material  ques- 
tions relating  to  the  suit,  direct  the  attendance  of  such  a 
person. 
M,  422.    (62,  68)  Where  the  defendant  is  a  public  o£B- 

„     .  ^,.      «      <^r,  (j)i\iQ  Court  may  send  a  copy 

^emoe  on  pubhc  offi-  of  the  summons  to  the  head  of  the 
office  in  which  the  defendant  is  em- 
ployed, for  the  purpose  of  being  served  on  him,  if  it  appear 
to  the  Court  that  the  summons  may  be  most  convemently 
BO  served. 

M,  423.    (69.)  If  the  public  officer  on  receiving  the 

Extenaion  of  time  to  en-  summons  considers  itproper  to  make 
able  officer  to  make  re-  a  reference  to  the  Government  be- 
ferenoe  to  Government.  foj^  answering  to  the  plaint,  he  may 
apply  to  the  Court  to  grant  such  extension  of  the  time  fixed 
in  the  summons  as  may  be  necessary  to  enable  him  to 
make  such  reference  and  to  receive  orders  thereon  through 
the  proper  channel ; 

and  tne  Court  upon  such  application  may  extend  the 
time  for  so  long  as  appears  to  be  requisite. 

M.  424.    No  suit  shall  be  instituted  against  the  said 

Notice  previous  to  suing  Secretary  of  State  in  Council  or 
Secretaiy  of  State  in  Coun-  against  a  public  officer  imtil  expira- 
di  or  pubUc  officer.  ^on  of  two  months  next  after  notice 

in  writing  lias  been  in  the  case  of  the  Secretary  of  State  in 
Council  delivered  to^  or  left  at  the  office  of,  a  Secretary  to 
the  Local  Government  or  the  Collector  of  tiie  District,  and, 
in  the  case  of  a  public  officer,  delivered  to  him  or  left  at 
his  office,  stating  the  cause  of  action  and  the  name  and 
place  of  abode  of  the  intending  plaintiff;  and  the  plaint 
must  contain  a  statement  that  such  notice  has  been  so 
delivered  or  left.  . 

H,  425.    No  warrant  of  arrest  shall  be  issued  in  such 
suit  without  the  consent  in  writing 

Aareat  in  «uch  suita.  ^f  ^^^  jjig^^ct  Judge. 
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Court  Act,  suits  or  appeals  instituted  in 
any  Court  subordinate  to  the  Chief  Court 
may  be  transferred  to  any  other  Court 
subordinate  thereto^  and  competent  in 
respect  of  the  value  of  the  suit  or  ^peal 
to  try  the  same ;  and  also  that  origmal 
suits  may,  under  sec.  14  of  the  last  men* 
tioned  Act,  be  remoyed  for  trial  into  the 
Chief  Court 
This  may  be  done  as  well  upon  the  appli- 
cation   of  a  judicial  officer  in  whose 
Court  a  suit  subject  to  such  transfer 
'  or  removal  is  instituted,  as  upon  the 
application  of  either  of  the  parties,  if 
the  circumstances  are  such  as  to  render 
the  transfer  or  removal  expedient  for 
purposes  of  justice. 
Officers  exercising  executive  functions  are 
not  seldom  engaged  in  matters  which 
.  subsequently  give  rise  to  suits  a^nst 
Government^  instituted   in  the  district 
where  the  cause  of  action  has  arisen,  and 
before   such  officers  in   their    judidal 
capacities,  and  the  Chief  Court  deem  it 
advisable  to  call  attention  to  the  above, 
as  indicating  the  right  course  for  judicial 
officers,  under    such  circumstances,    to 
adopt. 
Commissioners  and  Deputy  Commissioners 
will,  when  submittmg  applications  to 
superior  authority  for  the  transfer  or 
withdrawal  of  civil  cases,  always  record 
a  ^ort  statement  of  the  case,  with  their 
reasons  for  making  the  application.    At 
present  this  is  not  always  done,  and  the 
omission  causes  great  inconvenience  and 
delay.    PimiJ.  C,  O.,  I.  14,  16. 
The  Calcutta  High  Court   (U.  C.  0.  C.  H. 
C.  117)  direct  the  Government  pleader 
shall,  in  lieu  of  a  vakalatnama, file  amemo- 
randum  on  stamped  paper  whenever  he 
appearsfor  Govemmenton  its  own  account, 
or  for  a  public  officer  under  sea  4fi6.  Such 
mema  shall  be  in  the  form  prescribed  and 
state  on  whose  behalf  he  appears.    If  he 
appear  for  a  public  officer  otherwise  than 
under  sec.  426,  he  shall  file  a  vakalatnama 
in  the  same  way  as  if  he  were  not  aGovem- 
ment  pleader. 
({^  The  period  required  will  depend  upon 
oircumstaDces,  and  no  inyariable  rule  can 
be  laid  down  on  the  points  but  in  most  case 
a  period  <^  two  months  will  probably  be 
suitable. 
In  fixing  the  period  required  in  any  case, 
the  representations  of  the  officer  who  re- 
ceives the  summons,  or  who  is  conducting 
the  case  on  behalf  of  Gk)vemment,  should 
meet  with  due  consideration,  as  the  Code 
clearly  contemplates    that   reference  to 
Government,  through  the  proper  depart- 
mental channels,  involving  a  certain  delay, 
shall  be  allowed  for,  and  an  extension  of 
time  should  be  given  on  reasonable  caase 
being  shown;  but,  on  the  other  hand,  the 


Civn  Courts  should  be  cautious  to  prevent 
undue  delays  in  these  as  in  aU  other  class- 
es  of  suits.    P<wv.  a  O.  I,  23,24, 

Although  the  entiy  by  a  Collector  of  a 
particular  person^s  name  as  '*occupantf* 
afTordsyhowever  mistaken  no  ground  for  aa 
action  against  the  Collector,  yet  where 
there  is  anapparentand  reasonable  ground 
for  apprehending  legal  injury  from  the 
Collector's  proceedings,  as  when  Uie  Col- 
lector afllrms  one  person's  title  to  the  ex 
durion  of  another,  by  entering  his  name 
in  the  register  of  'Vatans^  (comfAled  under 
Beg.  XV(.  of  1827,  sec.  19.)  or  where 
damage  to  a  person's  right  is  likely  to  arise 
from  the  Collector's  act,  it  is  not  impro- 
per to  join  the  CoUecter  asa  party  toa  rait. 

Where  a  suit  is  instituted  against  a  Colleo- 
torand  another  person,  and  the  Col- 
lector does  not  appeal:  H^  that  the 
question  of  the  District  Court's  jurisdic- 
tion to  entertain  the  suit  bdng  a  sround 
common  to  all  the  parties  aSecMd  by 
the  judgment,  it  is  open  to  the  other 
person  to  object  that  the  plaint  did  not 
disclose  a  cause  of  action  against  the 
Collector,  and  that  the  District  Court 
conseouently  had  not  jurisdiction.  SuH' 
gapa  malapa  v.  Bhimamgmcda  Mdriapa, 
Bom.  H,  C,  Bep,,  X  194. 

The  mere  entry  of  the  name  of  one  parcener 
in  immoveable  property  in  t^e  elector's 
books,  as  the  occupant  or  owner,  is  not 
sufficient  ground  for  an  action  by  a  co- 
parcener acainst  the  Collector,  inasmuch 
as  the  C<Mlector's  books  are  kept  for 
purposes  of  revenue,  and  not  for  pur- 
poses of  title.  But  if  the  Collector 
miproperly  enjoin  the  piftintiff  from 
talonff,  or  other  parties  from  paying  to 
the  plaintiff  his  share  of  the  rents  or  pro- 
fits, an  action  may  be  maintained  against 
tiie  Collector.  The  CoUector  of  Poona  v. 
Bhavanra  V.  Bcdkrishna,  Bvm.  H,  C, 
Bev,,  X  192. 

ij)  Tne  Chief  Court  is  of  opinion  that  this 
rule  may  conveniently  be  extended  to  all 
cases  in  which  it  may  be  necessary  to 
serve  a  summons  on  a  defendant  or  wit- 
ness in  the  service  of  Government,  or  of 
a  public  department.  In  aU  such  cases^ 
therefore,  unless  in  very  special  circum- 
stances, which  should  be  recorded,  the 
process  should  be  forwarded  to  the 
head  officer  of  the  office  in  which  the 
defendant  or  witness  is  employed,  and 
such  officer,  after  causing  the  summons 
to  be  served  on  the  person  to  whom  it 
is  addressed,  if  practicable,  will  return 
it  to  the  Court  issuing  the  summons,  with 
the  written  acknowledgment  of  such 
person  endorsed  thereon. 

With  the  view  of  ensuring  prompt  obedi 
ence  to  the  requisition  of  such  processes 
a  reasonable  time  should  be  fixed  for 
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M.  426.  (70)  If  the  Qovernment  nndertjike  the  defence 

AppUcation  where  Oct-     .^^T*    ^S  * /^^^^^  <f?^'' 

•mment  imdertakee    de-    the  Government  pleader,  upoabeiBg 
fence.  fumiefhed  with  aqthori^  to  appear 

and  answer  to  the  plaint,  9hall  apply 
to  the  Conrt,  and  upon  such  application  the  Ck)iirt  shall 
cause  a  note  of  his  authority  to  be  entered  in  the  register.. 
M,  427.    (71.)  If  such  application  is  not  ipade  by  the 

•> ,       . ,     Government  ideader  osk  or  tefore 

•pS^^idr ''''  *be  day  fixed  m  the  notice  for  the 

defendant  to  appear  and  answer  to 

the  plaint  the  case  shall  proceed  as  in  a  suit  between  pri- 

Deientei  Bot  liable  to    ^ate  parties,  except  that  the  ^^^ 
aieeit  be|oi«  judgmeoi.         datit  Shall  not  be  liable  to  arrest, 
nor  his   property    to  attadunent, 
otherwise  than  in  execution  of  a  aecree. 
mi^  428.  (72)  In  a  suit  afi;ainst  a  public  officei  the  Court 
V       ^      «    VK  ^     8^^^  exempt  the  deCwdant  from 
cer«  froiTporaoiii  eppcar-    appearing  m  person  when  he  satis- 
ance.  fies  the  Court  that  he  cannot  absent 

himself  from  his  duty  without  detri- 
ment to  the  public  service. 
M.  429.  (201)  When    the  decree  is  agaixust  the  said 
^.      .        .       ,  Secretary  of  State  in   Council  or 

uSSJ^GaTi^n?    againstapublicofficer,atiiheshallbe 
a  public  officer.  specified  in  the  decree  within  which 

it  shall  be  satisfied ;  and  if  the  de- 
cree is  not  satisfied  within  the  time  so  specified^  the  Court 
shall  report  the  case  for  the  orders  of  the  Ij9cal  Government 
Execution  shall  not  issne  on  any  such  decree  unless  it  remaina 
unsatisfied  for  the  period  of  three  months  computed  from 
the  date  of  the  report 


CHAFFER  XXVIIL 
Suits  bt  Ausns  and  by  ob  aoain9I  Foreign  aio) 

Nativb  KuXiEttsu 
im  480.    Alien  enemies  residing  in  British  India  with 

___      ,.  thepermissionoftheQov^mor-Gene- 

men iheiuiiDay .ue.  ^  r  ^^^^^. j  ^^ ^  ^^^  ^^^^^  ^^ 

sue  in  the  Courts  of  British  India  as  if  they  were  sulgecte 
of  Her  Majesty. 

No  alien  enem^  residing  in  British  India  witlwit  such 
permission,  or  residing  in  a  foreign  country  shall  sue  in  any 
of  such  Courts. 

Explanation, — Every  person  residing  in  a  foreign  coun« 
try,  the  Qovemqient  of  which  is  at  war  with  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  carrying  oi^ 
business  in  that  country  without  a  license  in  that  behalf 
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theattondMieeoftbepenoB  fiuiimoii^d, 
ift  order  thai  hk  omoUl  laparior  may 
loake  mumble  anangemeata  for  the  c<hi- 
dnct  of  dutiee  during  hia  •nbordioate's 
absenoe. 
ffimmltwaoiuly  with  the  iasne  oC  the  sum- 
most,  the  UovU  ahoold  aiake  a  com- 
mimioation  (^  their  having  done  so,  by 


Qfloal  proeeeding  (a  letter),  to  the  head 
of  the  office  or  department  of  the  person 
anmmoned.  Thus,  if  a  native  Jndge  haa 
oocaaion  to  aommon  a  patwari  or  luuitm- 
go  to  give  evideaoe,  he  should  aend  an 
official  nroceeding,  intimating  that  fMct 
to  the  Collector  to  whom  anon  officer  ia 
aabordinate.    Faf^.  0.  Q.  Z  20,  21. 


CHAPTER  XXVIII. 

FrqifcHo  trahU  suhjeciionem. 

Anxsf  frienda  may  ane  in  the  Caurtaof  Brltiah  India aa  il  they  ware  anbjeota  of  Her 
Maje^,  but  alien  eneniea  veaUiagin  a  foreign  country  cannot ;  if  thay  are  residenta  with  the 
permiaaion  of  the  G.  Q.  in  C.  in  Brltiah  India»  then  they  are  no  more  aubject  to  disqualification 
in  auing  than  are  alien  frienda. 

Aden  enemiea  are  persona  reeidhif^ia  af6reign  country, the  QoVeramont  of  which  ia  at  war 
with  the  United  Kingdom,  and  earrymg  on  busineaB  in  that  country  wiUiout  licence  in  that 
behatf  from  one  of  H.  M/aSecvetariea  of  State  or  Seaietary  of  State  for  Government  of  India. 

A  foreign  State  may  sue,  aubject  to  two  provisoes,  (t)  that  it  haa  been  recognised  by  Her 
Xajeety  or  the  Q.  G.  in  0.  (it)  that  the  object  of  the  aoit  ia  to  enfccce  private  right  of  head  or 
subjeeta  of  such  foreign  State.  Tho  Court  ia  to  take  judicial  notice  of  the  fact  that  it  has  not 
been  recogmaed  aa  above.  Persons  specially  appointed  at  their  request  by  Gevemment,  to  prose- 
cute or  defend  for  Sovereign  Princes  or  ruling  Chiefs,  whether  in  sulxnrdinate  idliance  to  Britidi 
Government  or  not,  and  residing  within  or  without  Britiah  India,  are  to  be  deemed  their 
leoognised  ag;wit#. 

^A^  snok  Princea,  chief,  Ambaasadors  or  Envoys  of  foreign  Statee  may  only  with  Govern- 
ment consent,  certified  by  signature  of  one  of  its  Secretaries,  be  sued  in  any  oompetent  Court 
not  Bubord^ate  to  a  Diatrict  Court.    The  consent  shall  net  be  glvsn  unlesat 

(1)  Plrinoe,  In.,  have  inatttued  a  auit  against  the  person  so  suing. 

($>  The  Prince  ke,  hy  himself  or  another,  tradea  within  local  limita  of  such  jurisdictioii. 

(3)  Subject-matter  of  suit  is  immoveable  property  situate  within  the  aaid  IomI  limits,  and 
in  poaaesaion  of  auch  Prince  Ac. 

Soverei^  Prinaea,  Aa.  are  eiiemptfrom  arveat,  and  no  decree  can  beezecuted  againat  their 
piOMK^  aave  witli  Qovemiment  conaent^  certified  as  aforesaid. 

I)ecree8  of  thoae  Courts  in  naM^e  States  can  be  executed  in  Britisk  India  who,  by  a  notifi- 
eation  in  the  Gaaette  are  granted  thlapri^Tilaga,  aa  knig  at  the  notifioatian  remains  in  force. 

It  ia  a  principle  reaogronad  by  tha  Conirta  ol  all  dvilixed  Statea  that  a  foreign 
Soviaraiipd  ia  W  oovdty  f^empt  from  prooeea  agamat  his  pmon,  and  Qis  Excellent  ^o 
Viceroy  and  Governor  General  in  Council  ia  clearly  of  opinion  iliat  the  Feudatory  Chiefs 
of  the  Ceutral  Ptovincea,  though  not  indopandecHl^  an,  uudar  the  sanada  and  engage- 
menta  executed  iu  1800^  endowed  with  anc^^  a  meaanjre  of  a^vereignty  aa  would  entitle 
them  to  tiie  benefit  of  tliia  exemption. 

I  am  to  add  that  if  persona  effecting  the  arreat  of  a  Feudatory  Chief,  contrary  to 
the  view  taken  by  Government  of  the  law  applicable  to  the  eaae^  aubject  themaelvea  to 
legal  HabOitiea,  the  GoTenunent  of  India  would  not  feel  thexnaelvea  called  upon  to 
uSaamfy  th^on.    Government  of  ladia  F.  D.  671  d,  16th  March,  1874. 
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under  the  hand  of  one  of  Her  Majesty's  Secretaries  of  State 
or  of  a  Secretary  to  the  Government  of  India,  shall,  for  the 
purpose  of  the  second  paragraph  of  this  section^  be  deemed 
to  be  an  alien  enemy  residing  in  a  foreign  country. 

suet  "'"•'^^^^^"^^^"•y    sue  m  the  Courts  of  Bntish  India, 
provided  that — 

(a)  it  has  been  reco^ized  by  Her  Majesty  or  the  Gover- 
nor General  in  Councu  and, 

(b)  the  object  of  the  suit  is  to  enforce  the  private  rights 
of  the  head  or  of  the  subjects  of  the  foreign  State. 

The  Court  shall  take  judicial  notice  of  the  fact  that  a 
foreign  State  has  not  been  recognized  by  Her  Majesty  or 
by  the  Governor-General  in  Council. 

M.  432'.  (17  cL  4)  Persons  specially  appointed  by  order 
of  Government  at  the  request  of  any 
pI'triryo:?:?fl.tt    sovereign  Prince  or  rulLg  Chiefe. 
prosecute  or  defend   for    whether  m  subordmate  alliance  with 
Prince  or  Chiefe.  the  British  Government  or  other- 

wise,  and  whether  residing  within  or  without  British  India 
to  prosecute  or  defend  anv  suit  on  his  behalf,  shall  be 
deemed  to  be  the  recognized  agents  by  whom  appearances, 
acts,  and  applications  under  this  Code  may  be  made  or  done 
on  behalf  of  such  Prince  or  Chief. 

433.    Any  such  Prince  or  Chief,  and  any  ambassador  or 
.       ^       .       envoy  of  a  foreign  State  may,  with 
Pri^^Sr^        "'^    the  consent  of  Government  certified 
by  the  signature  of  one  of  its  Sec- 
retaries (but  notwithout  such  consent),be  sued  in  any  com- 
petent Court  not  subordinate  to  a  District  Court ; 

Such  consent  shall  not  be  given  unless — 

(a)  the  Prince,  Chief,  ambassador  or  envoy  has  instituted  a 
suit  in  such  Court  against  the  person  desiring  to  sue  him ;  or 

(b)  the  Prince,  Chief,  ambassador  or  envoy  by  himself 
or  another  trades  within  the  local  limits  of  the  jurisdiction 
of  such  Court ;  or 

(c)  subject-matter  of  the  suit  is  immoveable  property 
situate  within  the  said  local  limits  and  in  the  possession 
of  the  Prince,  Chief,  ambassador  or  envoy. 

Ml    No  such    Prince,    Chief,    ambassador    or  envoy 

shall  be  arrested  under  this  Code ; 

•,^IfSS,i!Sr*'  *^    and  no  decree  shall  be  executed 

against  the  property  of  any  such 

Prince,  Chief,  ambai^ador  or  envoy 

be^ttSh^  property  ni»y    ^^^^  ^j^j^  consent  of  Government 

certified  as  aforesaid. 

ML  434.  The  Governor-General  in 

tiY^sutei.  notification  m  the  uareWe^iarfta, 
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(a)  declare  that  the  decrees  of  any  Courts  situate  in  the 
territories  of  any  native  Prince  or  State  in  alliance  with 
Her  Majesty,  and  not  established  by  the  authority  of  the 
Govemor-Qeneral  in  Council,  may  be  executed  in  British 
India  as  if  they  had  been  made  by  the  Courts  of  British 
India^and 

(b)  cancel  an^  such  declaration. 

So  long  as  such  declaration  remains  in  force,  the  said 
decrees  may  be  executed  accordingly. 

CHAPTER  XXIX. 

Suns  BY  AND  AOAINST  CORPORATIONS  AND  COMPANIES. 

Hy  435.  (28)  In  suits  by  a  cori>oration,  or  by  a  com« 
.   .         .  pany  authorized  to  sue  and  be  sued 

trustee,  the  plaint  maybe  subscribe 
ed  and  verified  (A)  on  behalf  of  the  corporation  or  company 
by  any  director,  secretary,  or  other  principal  officer  of  the 
corporation  or  company,  who  is  able  to  depose  to  the  facts 
of  the  case. 

M.  436.  (46,63)  When  the  suit  is  against  a  corporation,  or 

fUrviM     AArnoniaAn        agwiMrti  a  compauy  (/)  authorizod 

oonmim}N  ^  ^^**T?^*"**^  ^     to  sue  and  be  suedin  the  name  of  an 

officer  or  of  a  trustee,  the  summons 

may  be  served, 

(a)  bjr  leaving  it  at  the  registered  office  (if  any)  of  the 
corporation  or  company,  or 

(6)  by  sending  it  by  post  in  a  letter  addressed  to  such 
officer  or  trustee  at  the  office  (or  if  there  be  more  offices 
than  one,  at  the  principal  office  in  British  India)  of  the 
corporation  or  company,  or. 

{e)  hj  giving  it  to  any  director,  secretary,  or  other  prin- 
cipal omcer  of  the  corporation  or  company, 

and  the  court  may  require  the  personal  appearance  of 
any  director,  secretary,  or  other  principal  officer  of  the 
corporation  or  company  who  maj  oe  able  to  answer  mate- 
rial questions  relatmg  to  the  suit 


CHAPTER  XXX. 
Suits  bt  and  against  Trustees,  Executors, 
AND  Administrators. 
M^  437.    In  all  suits  concerning  property  vested  in  a 
RAf)reMiit«tioiiofb«nefi     trustee,  executor  or  administrator, 
diS2^«uit«  oonoeniiiig    the  trustee,  executor  or  administra- 
propef^  Tilted  in  tnuteet    tor,  shall  represent  the  persons  be- 
*«•  aefidally  interested  in  such  pro- 

perty; and  it  shall  not  ordinarily  be  neoeesaiy  to  niake 
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CHAPTER  XXIX.      . 

8i  giiii  untvereUaH  debetmr^  singidid  nan  deibetur ;  tieCf  quod  debet 
unwemtoBf  eingtdi  debent. 

Ant  director,  seerttiry  or  othtr  prineinal  officer  of  »  corporation  or  company  able, 
to  d^KMe  to  the  fiicts  of  a  case  can  siuMori  be  and  Torify  plainw  for  a  ooiporation  or  com- 
pany au'ttiorized  to  sue  or  be  sned  in  the  name  of  an  officer  or  tmstee.  Upon  such  cor- 
porations and  companies  a  sammons  may  be  served  by  leaving  it  at  tiie  registered  office, 
n  any,  or  br  sendmg  it  by  post  in  a  letter  addressed  to  such  officer  or  trustee  at  the  office, 
or  if  there  be  more  offices  than  one,  the  principal  office  ih.  British  India,  or  by  giving  it 
to  the  director,  secretary  or  other  nnnd^  officer.  The  Court  may  require  the  personal 
attendsnoe  ef  any  director,  &c.,  able  to  answer  material  questions  relating  to  the  suit. 


(2>  A  corporation  most  sue  And  be  sued 
in  its  corporate  name.  Bam  Iku9  Sen 
y.  (kcastepkemm,  S,  W,  R.,  X  866. 
The  plaint  should  set  out  the  names  of 
all  members  of  the  firm.  Watton  ▼. 
Mupekand  Sircar,  Suth,  S.  C.  C  Cata. 


When  a  plaint  has  been  yerified  by  a  per- 
son wno  has  not  diown  to  the  Court 
that  he  is  a  person  competent  to  verify 
tt,  the  Ckmrt  will  order  the  i^aint  to  be 
remoyed  from  the  file.  Overend,  €fw- 
neif  amd  Co,,  y.  Steele,    Jnd,  Jw,f  iV. 


Companies  registered  nnder  Act  X.  of 
1866  are  not  authorized  to  sue  by  their 
officers  for  recoyery  of  debts  arising 
out  of  transactions  entered  into  before 
their  registration.  M.  H,  C,  VIII.  193, 
198. 

In  case  of  an  unincorporated  or  nn- 
registered  company,  »  plaintiff  not 
knowing  of  what  persons  it  is  composed 
may  sue  them  by  the  name  under  which 
they  are  carrying  on  business,  and  state 
his  inabililh^  to  describe  them  better. 
XoyUuh  dkwider  Bay  y.  EUU,  3.   W. 

B.,  xin.  45. 


OBAPTEB  XXX. 

Asetgriatui  utUur  jwre  auctoria. 

Whe*eyer  prcmerty  is  yested  in  »  trustee,  executor  or  administrator,  tnch  person 
■hall  represent  all  persons  beneficially  intererted  in  such  property,  and  the  latter  shall 
(  not  be  made  parties  nnlestf  the  Cotirt  think  fit.  In  scitg  i^gamst  one  or  more  executors 
ttd  adttlttistMtors^  aU  should  be  made  parties,  save  those  who  have  not  proved  the  tes- 
tator's witL  and  those  who  reside  beyond  local  limits  of  Court's  jurisdiction ;  these  need 
not  be  made  parties.  The  husband  of  amarried  administratrix  or  executrix  shall  not 
be  made  party  to  a  suit  by  or  against  her,  unless  Court  so  direct. 

AtUnMeniicaUedte  IcU  XIL  and  XIH.  ef  IS55,  wMohwiUhe  foundinthe  Ap- 
pekOm,  The  firH  previdee  that  eMeutere  may  evd  and  he  tmed  in  eertd4n  eaiesfor  fcronge 
committed  in  the  We-time  of  the  deceased,  the  latter  for  cmnpeneaium  to  familiee  for  lose 
oeeaiUmed  h$  death  owUtg  to  aetionabte  forong,  see  Appendix  "MBoeutore.** 


fM)  A  MMQSdant  ^nto  n  sued  by  the  holder 
of  a  eertiAeater  of  heirship  to  a  deceased 
Hindu,  for  a  debt  due  from  the  defen- 
dant to  taiedeoeatfsd,  is  at  liberty  to  show, 
notwithstanding  the  certificate  of  heir- 
fdiip^  that  he  ha9  paid  the  debt  he  owed 
the  deceased  to  the  actual  heir  of  the 
Ifttterfbefore  thegn&nt  of  the  certificate 
ef  keifsiiip.  It  wfif  not^  however,  be 
fniBoieDt  lor  sndif  deimdaiitto  diow  that 


he  has  paid  his  debt  to  a  person  whom  ha 
(ondyEaffbelieyedftobesuch  heir.  iW- 
^tam  Ifanmkh  y.  Banehhod  Pitrehotauh 

Som.  jgr.  a,  rin.  152. 

The  estate,  and  not  the  manager  thereof,  is 
liable  idr  the  costs  of  a  suit  instituted,  in 
perfect  good  faith,  for  the  benefit  of  the 
pK^>earfy«  Ban  Xiehor  Acharfi  Ohau^ 
dhri  y.  Iwieha  Delia  Chamdhrani,  8,  Wt 
B.,  /.  Mu.  1. 
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such  persons  parties  to  the  suit     But  the  Court  may^  if  it. 

think  fit,  order  them  or  any  of  them  to  be  made  sudi 
•See  p.  2«5.     parties,  (m*) 

H,  438.    When  there  are  several 

^^^^d^^ecutonaiid    executors  or    administrators,  they 
shall  all  be  made  parties  to  a  suit 

against  one  or  more  of  them. 

*    Provided  that  executors   who  have   not  proved  their 

testators  will,  and  executors  and  administrators  beyond 

the  local  limits  of  the  jurisdiction  of  the  Court,  ne^  not 

be  made  parties. 

M..  439.    Unless  the  Court  directs 

cuSu^to  jX™'^'''''^    otherwise,  the  husband  of  a  mar- 
ried administratrix  or  executrix  shall 

not  be  a  party  to  a  suit  by  or  against  her. 


CHAPTER  XXXI. 

Suits  by  and  against  Minors  and  Pebsons  of 

unsound  mind. 

m^  440.    Every  suit  by  a  minor  shall  be  instituted  in 

his  name  by  an  adult  person,  who 

£ri^'  must  sue  by  next     ^  ^^^^  g^j^  ^j^  j^  ^^  ^^  (^j 

^  '  next  friend  of  the  minor,  and  may 

tSeepp.  126-      Coti^*  be  Ordered  to  pay  any f  oosts  in  the 

13L  suit  as  if  he  were  the  plaintiff. 

11^  441.    Every  application  to  the  Court  on  behalf  of  a 

ApplicatioBBtobemade  Elinor  (other  than  an  appUcation 

by  next  friend  or  guaidiaa  under  section  451)  shall  be  made 

adlitem,  by  his  next  friend,  or  his  guardian 

for  the  suit. 

1^  442.  If  a  plaint  be  filed  by  or  on  behalf  of  a  minor, 

without  a  next  friend,  the  defen- 

PWnt  fij^^i'^o^^'^fj^    dant  may  apply  to  have  the  plaint 

fnendtobetakeaoffthe     ^aken  off  the  file,  with  costs  to   be 

paid  by  the  pleader  or  other  person 

by  whom  it  was  presented.    Notice  of  such  application 

shall  be  given  to  such  person  by 

^^^^^®***  the  defendant;    and  the    Cour^ 

after  hearing  his  objections,  if  any,  may  make  such  order 

in  the  matter  as  it  thinks  fit. 

1^  443.  Where  the  defendant  to  a  suit  is  a  minor,  the 

Court  on  being  satisfied  of  the  fact 

•pSSTbyli'K.'^      (.)  Of  his  minority.  shaUa^int  a 

^*^         ^  proper  person  to  be  guardian  for 

±  Seep  269     *t®  ^^^^  ^^^  ^^^^  minor,  toj(jp)  put  in  the  defence  for  such 

*     minor,  and  generally  to  act  on  his  behalf  in  the  conduct 

of  the  case.J(^) 
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CHAPTER  XXXI. 

Furioms   ahseniie  loco  eat. 

Minor  must  Bue  by  an  adult,  who  shall  be  called  his"next  friend,  and  may  be  ordered  to 
pay  any  costs  as  if  he  were  plaintiff;  and  every  application,  except  fiat  to  proceed  with  a 
pending  suit  on  coming  of  age,  must  be  made  by  next  friend  or  guardian  ad  litem,  other- 
'wise  the  defendant  can  always  ask  to  have  the  plaint  taken  off  the  file,  and  the  costs  paid 
by  pleader,  or  other  person  by  whom  it  was  presented.  Notice  of  such  application  must 
always  be  given  to  such  person  bydefondant^  and  Court,  afterhearing  his  objections  may  pass 
fitting  order,  When  the  Court  is  satisfied  that  the  defendant  in  any  suit  Is  a  minor,  it 
shall  appoint  a  guardian  to  put  in  defence  and  act  on  his  behaH  Guardian  ad  litem  is 
not  gu£urdian  of  person  or  property  within  meaning  of  Indian  Majority  Act.  Every 
order  in  a  suity  or  on  applicc^on  before  the  Court,  by  which  minor  is  at  all  concerned  or 
affected,  passed  without  minor's  being  represented  by  next  friend  or  guardian,  may  be  dis- 
chaiged,  and  costs  paid  by  pleader  of  party  at  whose  instance  such  order  was  obtained,  if 
he  knew,  or  might  reasonably  have  known,  of  the  fact  of  such  minority.  Any  person  of 
sound  mind,  and  full  age,  whose  interest  is  not  adverse  to  that  of  minor,  and  is  not  defen- 
dant in  the  suit,  may  act  as  next  friend.  Next  friend  may  be  removed  by  application  on 
behalf  of  minor  if,  (t)  his  interest  is  adverse,  {it}  he  is  so  connected  with 
a  defendant  whose  interest  is  adverse,  as  to  render  it  unlikely  that  the  minor's  interest 
will  be  properly  protected  by  him,  or  (iw)  does  not  do  his  duty,  or  (ir) 
pending  suit  ceases  to  reside  in  British  India,  or  (v)  for  any  other  sufficient  cause  and 
Court,  if  satisfied  with  sufficiency  of  cause,  may  order  next  friend  to  be  removed.  Unless, 
ordered,  a  next  friend  shall  not  retire  at  his  own  request  without  first  procuring  a  fit' 
person  in  his  place,  and  giving  security  for  costs  already  incurred.  Application  for  appoint- 
ment of  next  friend  must  be  supported  by  affidavit  of  fitness  of  person  proposed,  and  that 
he  has  no  interest  adverse  to  minor.  On  death  or  removal  of  next  friend,  proceedings  shall 
be  stayed  until  appointment  of  another.  ^  Should  minor's  pleader  fail  to  take  steps  to  get 
new  next  friend  appointed,  any  person  interested  in  minor  or  matter  at  issue  may  apply 
for  appointment  of  one,  and  Court  may  appoint  whom  it  thinks  fit.  Minor  pbintiff  orminor 
not  puiy  to  suit,  on  whose  behalf  an  application  is  pending,  must  on  coming  of  age  elect 
whether  he  will  proceed  with  suit  or  application.  If  he  elect  to  proceed,  he  shall  apply 
for  order  discharging  next  friend,  and  leave  to  proceed  in  his  own  name.  The  title  in 
8uit»  &c.,  shall  then  be  corrected  to  '*  A.  6.  late  a  minor  by  C.  D.  his  next  friend,  but  now  of 
full  age."  Bui  if  to  abandon ,  he  must,  if  alone,  apply  for  order  to  dismiss  suit,  &c. .  on  repay- 
ment of  costs  incnrred  by  defendant  or  respondent,  or  which  have  been  paid  by  next  fiiend. 
These  amplications  may  be  made  ex  parte,  and  it  must  be  proved  by  affidavit  that  minor 
has  attained  fuU  age.  A  minor  co-plaintiff  coming  of  a^  and  desiring  to  repudiate,  pro- 
ceeds in  the  same  way  save  that  notice  of  such  application  must  be  served  on  next  friend 
and  defendant.  If  he  was  not  a  necessary  part^^,  he  can  be  dismissed  on  fit  teims  as  to 
oosts.  &c.  If  he  be  necessary,  Court  may  direct  Mm  to  be  made  defendant  If  the  minor 
can  show  that  the  suit  was  unreasonable  or  improper,  he  can  ask  to  have  it  di^^missed,  if 
sole  plaintiff  Notice  must  be  served  on  all  parties  interested,  and  the  Courts  if  satisfied 
may  grant  application  and  order  next  friend  to  pay  all  costs.  A  guardian  ad  litem  may 
be  appointed  on  minor^s  application  if  supported  by  an  affidavit  that  proposed  guardian  has 
in  suit  no  interest  adverse  to  minor,  and  is  fit  person :  a  co-defendant  provided  interest  is 
not  adverse  may  be  fitting,  but  never  a  plaintiff  or  married  woman.  Guardian  neglecting 
his  duty  may  be  removed  and  ordered  to  pay  all  costs  caused  by  breach  of  duty.  New 
gfuardian  can  be  appointed  on  removal  or  death  of  a  guardian  during  suit.  If  execution  is 
applied  for  against  a  minor  heir  or  representative  of  a  deceased,  guardian  for  the  suit 
shall  be  appointed  and  decree-holder  shall  serve  notice  on  him.  In  a  suit  before  a  decree 
no  money  or  other  thing  shall  be  received  or  taken  by  next  friend  or  guardian  on  behalf 
of  minor  without  leave  of  Court  first  obtained,  and  security  given,  that  it  shall  be  duly 
accounted  for.  No  next  friend  or  guardian  can  compromise  a  suit  without  Court's  leave, 
and  such  compromise  is  voidable  against  all  parties  other  than  minor.  The  above  provi- 
sions apply  to  all  lunatics,  save  those  for  whose  property  or  person  guardian  or  manager 
has  been  appointed  by  Court  of  Wards  or  Civil  Court  under  any  local  law. 


[n)  There  is  nothing  in  the  Minor's  Act 
(XX.  of  1864,)  to  prevent  the  institution 
of  a  suit  by  the  next  friend  of  a  minor 
who  has  not  obtuned  a  certificate  of 


administration  to  the  mlnor^s  estate,  but 
who  claims  no  right  to  have  chaise  of 
the  minor's  propei^,  asking  for  a  declara- 
tion of  the  mmor  s  ri^t^  an<f  for  an 
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A  guardian  for  the  suit  is  not  a  guardian  of  person  or  pro- 
perty within  the  meaning  of  the  Indian  Majority  Act, 
1875^  section  3. 
m^  444.  Every  order  made  in  a  suit  or  on  any  appllca- 

_ tion  before  the    Court,  in  or  by 

.^^^^t^;^     which  »  minor  is  in  any  way  cou^ 

majlMdiflohirged.  oemed    or  aneoted,  without  such 

minor  being  represented  by  a  next 

friend  or  guardian  for  the  suit,  as  the  case  mdij  be/ may  be 

discharged,  and  if  the  pleader  of 

*^^***'  the  party  at  whose  instance  suQh 

order  was  obtained  knew,  or  might  reasonably  have  Imown, 

the  fact  of  such  minority,  with  costs  to  be  paid  by  subh 

pleader. 

m^  445,  Any  person  being  of  sound  mind  and  full  a^ 
^^        ^  ^    ,     mayactas  next  friend  of  a  minor. 

Who  may  be  next  friend,    pj^^jed  his  interest  is  not  adverse 
to  that  of  such  minor,  and  he  is  not  a  defendant  in  the  suit. 
M.  446.  If  the  interest  of  the  next  friend  oi  a  minor  ia 
n         1  «        M^   JM       adverse  to  that  of  such  minor,  or  if 
Bemoval  of  next  friend,      j^^  jg  g^  connected  with  a  defendant 

whose  interest  is  adverse*  (r)  to  that  of  the  minor,  as  to 
•  See  p.  27L    make  it  unlikely  that  the  mmor's  interest  will  be  properly 
protected  by  him,  or  if  he  does  not  do  his  duty,  or,  pending 
the  suit,  ceases  to  reside  within  f  British  India,  or  for  any 
t  See  p,  65.    other  sufficient  cause,  application  ma^  be  made  on  behalf 
of  thQ  minor  or  by  a  defendant  for  his  removal;  and  the 
Court  (if   satisfied  of  the  sufficiency  of  the  cause  aa- 
signed  )  may  order  the  next  friend  to  be  removed  aooord- 
ingly. 
Nf,  447.    Unless  otherwise  ordered  by  the  Court,  a 
next  friend  shall  not  retire  at  his 
^^^^tirement     of     next    ^^  request  without  first  procur- 
ing a  fit  person  to  be  put  in  his 
place,  and  giving  security  for  the  costs  already  incurred. 
The  application  for  the  appointment  of  a  new  next  friend 
^    „    .     ^  8liailbesupportedbytaffidavit,show- 

*8..1M.197.  r^VT^:X'B^    ing  the  fitness  of  the  person  pro- 

posed,   and    also  that   he  has  no 
interest  adverse  to  the  minor. 

Ml  448.    On  the  death  or  removal  of  the  next  friend  of  a 

^       .         ^^  minor,  further  proceedings  shall  be 

i^^fr^:fT^    stayed  untilthe  appointment  of  a 

friend.  next  friend  m  his  place. 

If.  449.    K  the  pleader  of  such  minor  omits,  within  reason- 

men?  ofl^neS'fr^*'    ?ext  friend  appointed,  any  person 
mterested  m  the  mmor  or  the  mat- 
ter at  issue  may  apply  to  the  Court  for  the  appointment  of 
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order  ctirectuig  the  defendant  to  pay 
mone^  lie  owes  to  the  minor  into  the 
principal  Civil  Conrt  of  the  district. 

Ab  the  right,  however,  of  a  friend  to  insti- 
tute a  enit  on  behalf  q{  a  minor  is  under 
the  control  of  the  Court,  and  as  the  Mi- 
nor's Act,  by  sees.  3-7,  enables  a  friend 
of  the  minor  to  protect  his  interests  by 
applying  for  the  appointment  of  a  fit 
person  to  have  charge  of  the  property  of 
the  minor,  and  to  protect  his  estate,  the 
proper  eonrse  for  a  Court,  to  which  a 
plamt  on  behalf  of  a  minor  is  presented 
Dy  his  friend,  is  either  to  refuse  to  ac- 
cept the  plaint  when  there  is  no  press- 
ing necessity  for  its  acceptance,  or  in 
case  such  pressing  necessity  exist,  to 
accept  the  plaint  and  stay  proceedings 
until  the  plaintiff  has  duly  obtained  a 
certificate  under  the  Act.  Vjjkor  Jiji- 
bhai  V.  F<yi,  Bom,  JET.  C.  Rep,,  IX.  810. 

A  suit  can  be  brought  in  farmd  pauperis 
by  a  next  friend  who  is  also  a  pauper. 
A  M,  ffdaupmoni  Dasai  y.  8,  if.  Pro- 
fonnomoyee  hassi,  B,  L,  IL,  XL  373. 

A  foreign  guardian  cannot  be  recognized; 
in  a  case  where  a  suit  to  recover  profits 
of  immoveable  property  was  brought  by 
the  agent  of  a  minor's  guardian  appoint- 
ed by  H.  H.  the  GaOcwar  of  Biuroda, 
it  was  ordered  that  the  proceeding  should 
be  amended  by  describmg  such  agent  as 
the  next  friend  in  which  capacity  he  was 
then  permitted  to  sue.  Magan  ohai  Pw' 
$hottma  Dobs  v.  Vithola  Bin  Na/raya/n 
8het,  Bom.  B.  VII.  A.  C,  7. 

(o)  According  to  Act  ESL  of  1875,  an  act 
which  is  extended  to  the  whole  of  British 
India,  and  is  thelaw  for  persons  domiciled 
in  British  India  every  minor,  of  whose 
person  or  property  a  guardian  has  been  or 
shall  be  appomted  by  a  Court  of  Justice, 
and  every  minor  under  a  Court  of  Wards 
shall  be  deemed  to  have  attained  his 
majority,  when  he  shall  have  reached  the 
age  of  21,  and  not  before;  every  other 
person  shall  be  deemed  to  have  attained 
it  when  he  shall  have  completed  18 
years. 

In  computing  the  affe,  the  day  on  which 
he  was  bom  is  to  be  included  as  a  whole 
da^,  and  he  is  deemed  to  have  attained 
majority  when  he  has  reached  the  begin- 
ning of  the  18th  or  21st  anniversary  of 
that  day  as  the  case  may  be.  Act  IX.  1875, 
sees.  3  and  4. 

It  18  not  sufficient  for  a  Court  to  look 
in  a  man's  face  and  tp  pronounce  that 
he  is  a  minor,  the  more  particularly 
when  he  haeon  other  occasions  acted 
as  a  major.  The  Court  should  call  up- 
on him  to  produce  direct  evidence  as  to 
his  age,  and  come  to  a  finding  thereon. 
KM  HtOdof  v.   arircm  Qhose,  8.    W. 


The  incidental  mention  of  a  child's  ace  in 
the  recital  of  a  will  is  no  proof  oi  the 
exact  age  of  that  child.  The  proceedings 
after  the  devisor's  death  granting  a  cer- 
tificate to  the  guardian  of  the  girl  are 
merely  proof  of  her  being  a  minor  at 
that  tmie,  and  do  not  disclose  what  her 
exact  affe  then  was.  In  the  absence  of 
proof  that  the  person  who  made  a  sale 
was  a  minor  at  the  time  she  executed  a 
deed  of  sale  to  plaintiff,  the  onus  of  which 

groof  lay  on  the  defendant,  the  sale  by 
er  was  upheld.    Mlmoney  Ckaudhry  v. 
Musst.  Zuheemissa  Khanumand  others^ 

ib,  VIII,  zn. 

(p)  Proximity  of  connection  does  not  neces- 
sarfly  entitle  a  person  to  the  office  of 
guaidian.  A  person  out  of  caste  is  not 
aproper  person  to  be  the  guardian  of 
EEindu  minors.  Fuggu  Baye  v.  Bandk 
Baye,  ib,  IV,  Mi:,  3. 

Whatever  might bethe  propriety  of  making 

E revision  by  the  appointment  of  a  pul^ 
0  officer,  for  the  institution  of  suits  on 
behalf  of  infants,  it  is  of  the  utmost 
importance  that  no  person  should  be  ap- 
pomted for  that  purpose,  of  whom  even 
a  suspicion  could  exist  tiiat  he  might  be 
biassed  by  any  personal  interest  either 
in  tiie  institution  of  a  suit,  or  in  the 
mode  of  conducting  it,  and  the  Begis- 
trar  of  a  Court,  by  reason  of  the 
office  he  holds,  would  both  receive  fees 
upon  the  different  proceedings  in  such 
case,  and  a  commission  upon  any  mo- 
nies paid  into  the  Court :  thus  it  is 
plain  that  he  has  a  strong  personal  in- 
terest, both  in  the  institution  of  suits, 
and  in  the  mode  of  conducting  them  and 
especially  in  one  of  the  most  delicate 
pomts  upon  whicha  next  friend  could  be 
required  to  exercise  a  discretion,  v?s;., 
the  propriety  or  impropriety  of  requir- 
ing the  payment  of  money,  or  trans- 
fer of  funds  into  Court.  It  is  of  great 
consequence  in  aU  countries,  and  more 
partic^arly  in  a  country  like  India,  that 
no  officer  of  a  Court  of  Justice  should  be 
even  exposed  to  the  suspicion,  that,  in 
the  discmarge  of  his  official  duties,  his 
conduct  may  be  influenced :  he  should 
therefore  never  be  appointed  anext  friend 
KerakoueY.  SerleM.  L  A.  v.  Ill,  p. 
829 

The  Madras  High  Court  (VII.  179)  rule  that 
the  presupposition  to  the  exercise  by  the 
state  acting  through  the  Courts  of  the 
power  to  appoint  a  guardian  is  that  there 
shall  be  no  guardian  existinff  by  the  pro- 
vision  of  the  law  itself,  ^y  Malabar  law 
the  Kamavan  is  the  natural  guardian  d 
every  member  within  his  tarftad. 

{q)  A  decree  obtained  against  a  minor  and 
his  property  represented  by  an  unautho- 
riied  guaidian  may  be  aet  aside  by  a 
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one,  and  the  Court  may  appoint  such  person  as  it  thinks  fit 
11.  450.    A  minor  plaintiff,  or  a  minor  not  a  party  to  a  suit 
Course  to  be  followed  by    ^^  whose  behalf  an  application  is 
minor  pUmtiff  or  ftpplicant    pending,  on  coming  of  age  must  elect 
on  coming  of  age.  whether  he  will  proceed  with  the 

suit  or  application,  (s) 

M,  45 1.     If  he  elects  to  proceed  with  it,  he  shall  apply  for 
„^      ,  an  order  discharging  the  next  friend. 

Where heelecteto proceed.   ^^^  for  leave  to  proceed  in  his  own 

name. 

The  title  of  the  suit  or  application  shall  in  such  case  be 
corrected  so  as  to  read  thenceforth  thus : 

"A,  ^,  late  a  minor  by  C,  D,  his  next  friend,  but  now  of 
full  age." 

M,  452.     If  he  elects  to  abandon  the  suit  or  application, 

he  shall,  if  a  sole  plaintiff,  or  sole  ap- 

•See  pp  126-     Whereheelecta  to  abandon.    pUcant,  apply  for  an  order  to  dismiss 

the  suit  or  application  on  re-payment  of  the*  costs  incurred 

by  the  defendant  or  respondent,  or 

^*^"*^  which  may  have  been  paid  by  his 

next  friend. 

M.  453.    Any  application  under  section  451  or  section 
452  may  be  made-  ex-parte;  and  it 
tS..194-l97.   ^M^-^»^pr^ap^.    ^.^^t  be  proved  byf  affidavit  that  the 
452.  late  mmorhas  attamed  his  full  age. 

M,  454.    A  minor  co-plaintiff  on  coming  of  a^,  and  desir- 
ing to  repudiate  the  suit  must  apply 
When  minor  oo-plaintiff.     to  have  his  name  struck  out  as  co- 
plaintiff ;  and  the  Court,  if  it  find 
that  he  is  not  a  necessary  party,  shall  dismiss  him  from  the 
suit  on  such  terms  as  to  costs  or  otherwise  as  it  thinks  fit. 
Notice  of  the  application  shall  be   served  on  the  next 
friend,  as  well  as  on  the  defendant ;  and  it*  must  be  proved 
by  affidavit  that  the  late  minor  has 
Coets.  attained  his  full  age.    The  costs  of 

all  parties  of  such  application  and 
of  all  or  any  proceedings  theretofore  had  in  the  suit  shall  be 
paid  by  such  persons  as  the  Court  directs. 

If  the  late  minor  be  a  necessary  party  to  the  suit,  the 
Court  may  direct  him  to  be  made  a  defendant. 

U,  455.     If  any  minor  on  attaining  majority  can  prove 

^,        ,  , ,      to  the  satisfaction  of  the  Court  that 

orlL^^*  "^^«««onable    ^  g^j^  instituted  in  his  name  by  a 

next   friend  was  unreasonable  or 

improper,  he  may,  if  a  sole  plaintiff,  apply  to  have  the 

suit  dismissed. 

Notice  of  the  application  shall  be  served  on  all  the  par- 
ties concerned:  and  the  Court,  upon  being  satisfied  of  such 
unreasonableness  or  impropriety,  may  grant  the  applica- 
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lawful  guardian  without  imputation  of 
fraud  or  colhision,  and  will  not  be  bind- 
ing on  the  minor  and  against  his  proper- 
ty. Masit.  KhuiKalo  y.  Subukh,  1  Agra 
JRep.,  A.  C,  175. 

There  is  no  error  in  law  in  an  order  of  a 
lower  Appellate  Court,  directing  that  a 
minor  should  be  excluded  from  the  cate- 
gory of  defendants  in  a  suit,  inasmuch  as 
the  minor,  not  haying  been  represented 
by  a  guardian,  would  not  be  bound  by 
any  decree  of  Court,  for  th^  law  does  not 
recognize  any  act  of  a  minor  when  not 
having  a  guardian  before  the  Court. 
MadhakUhare  Swrmah  y.  Ram  Chtmder 
Doss  and  othars,  8,  TT.  J?.,  Zi.  300. 

In  a  suit  in  which  it  is  not  necessaiy  f  or  a 
minor  defendant  to  take  an  active  part, 
noguMxlian  is  ever  justified  in  taldng 
any  step  prejudicial  to  his  ward.  If  he 
can  do  nothing  positively  for  the  minor's 
benefit,  he  ought  to  leave  the  matter  to 
the  Court  Court  of  Wards  v.  Hitj  Kvmar 
Deo  Nandan  Sing,  3.  W,  i2.,  XVL 
143. 

Section  2  of  Act  XX.  of  1864,  does  not 
prohibit  a  person  having  a  claim  against 
a  minor  from  bringing  a  suit  until  a  cer- 
tificate of  administration  has  been  grant- 
ed. He  may  properly  brinff  his  suit, 
but  immediately  after  his  doing  so  he 
riionld  apply  to  the  District  Judge  for 
the   appointment  of  an  administiator 


and  it  is  competent  to  the  District  Judge 
under  sec.  8  of  the  Act  to  make  that 
appointment.  In  re  Motira  Rupacha/nd 
Bom.  XL,  Pace.  21. 

(r)  A  guardian  s  acts  may  appear  hostile 
to  his  ward  and  yet  be  done  in  perfect 
good  faith.  Mary  Elna  JStephensan  and 
another  v.  Vnnoda  Dossee,  6  W.  B., 
Mis.,  18. 

It  is  undoubtedly  the  du^of  guardians 
scrupulously  to  regard  the  interests  of 
minors  in  dealing  with  their  estates,  and 
tHe  Court  will,  when  necessary,  enforce 
the  performance  of  this  duty.  But  the 
interests  of  infants  would  seriously 
suffer  if  a  notion  were  to  prevail  that 
guardians  were  bound  for  their  own  se- 
curity to  contest  all  claims  against  an 
infant's  estate,  whether  well  or  ill-found- 
ed ;  and  such  a  notion  might  prevail,  if 
the  compromise  of  a  claim  of  debt  con- 
finned  by  a  decree  of  Court  were  set 
aside  uifter  16  years  without  distinct 
proof  of  fraud.  Baboo  Lekrai  v.  Baboo 
Mahtab  Chand  M.  Z  A.  X/K  893. 

($)  A  minor  when  he  comes  of  age  is  not 
precluded  from  suin^  in  his  own  name 
lor  anything  that  his  guardian,  either 
through  ignorance  or  neffliffence,  has 
omitted  to  prosecute.  Koylash  Ckunder 
Sircar  v.  Qwroo  Chum  Sircar,  S,  W,  K., 
IIL43. 
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^^  tion,  and  order  the  next  friend  to 

♦See  pp.  126—      ^***'  pay  the*  costs  of  all  parties  in  rea- 

'   180.  pect  of  the  application  and  of  anything  done  in  the  suit* 

Ml^  456.    An  order  for  the  appointment  of  a  guardian  for 
the  suit  may  be  obtained  upon  ap- 
nt^^^^^^r*""'"*    plication  in  the  name  of  the  minor. 
Such  application  must  be  supported 
tSk  1^)0—194.   ^y  anf  affidavit  verifying  the  fact  that  the  proposed  guar- 
dian has  no  interest  in  the  matters  in  question  in  the  suit 
adverse  to  that  of  the  minor,  and  that  he  is  a  fit  person 
to  be  so  appointed. 

ML  457.    A  co-defendant  of  sound  mind  BastA  of  full  age 

.  may  be  appointed  guardian  for  the 

^mtomAjh.gm^dMaad    guit^if^e  has  no  mterest  adverae 

to  that  of  the  minora  but  neither  a 

plaintiff,  nor  a  married  woman,  can  be  so  appointed. 

M.  458.    If  the  guardian  for  the  suit  of  a  minor  defen- 

^     ,.         ,    .      ^ .      dant  does  not  do  his  duty,  or  if  other 

inV^"^^         sufficient  ground  be  made  to.appear 

the  Court  may  remove  him,  and 

0^^  may  order  him  to  pay  such  costs  as 

may  have  been  occasioned  to  any 

party  by  his  breach  of  duty. 

On  death  of  gHardka        li.  *59.    If  the  guardian  for  the 

pmuietUe  lite,  new  guardian     suit  dies  pending   SUCh  80it  Ot  is 

to  be  appointed.  removed  by  the  Court,  the  Court 

shall  appoint  a  new  ^ardian  in  his  place. 

Ml  460.  When  the  enforcement  of  a  decree  is  applied 
When  decree  to  be  en-  for  against  the  heir  or  representative, 
foroed  against  heir  or  repre-  being  a  minor,  of  a  deceased  party, 
■^****^®'  a  guardian  for  the  suit  of  such 

minor  shall  be  appointed  by  the  Court,  and  the  decree- 
holder  shall  serve  on  such  guardian  notice  of  such  appli- 
cation. 

m^  461.    No  sum  of  money  or  other  thing  shall  be  receiv- 

Be!or.deo«en.xtfri«,a     «*  25- ^^^^^^  *./'®?*  ^"5°^    °' 

or  guardian  ad  litm  not  to  guardian  for  the  suit  at  any  time  on 
receive  money  without  leaTe  behalf  of  a  minor,  at  any  time  be- 
of^^urt   and  giving  se-     {^^^  j^^^^  ^^  ^j^^^^  ^^J^  j^^  ]^^ 

first  obtained  theleave  of  the  Court, 
and  given  security  to  its  satisfaction  that  such  money  or 
other  thing  shall  be  duly  accounted  for  to,  and  held  for  the 
benefit  of  such  minor, 

M^  462.    No  next  friend  or  guardian  for  the  suit  shall* 
Next  friend  or  guar-     without  the  leave    of  the  Court, 
dian  ad  lUem  not  to  com-      enter  into  any  agreement  or  com- 
promise without  leave  of      promise  on  behalf  of  a  minor,  with 
^"^  reference  to  the  suit  in  which  he 

acts  as  next  friend  or  guardian. 
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Any  such  agreement  or  compromise  entered  into  with- 
-  .       .  ^       ^     out  the  leave  of  the  Court  shall  be 

U^rZZH  '"""'"*        voidable  against  all  parties  other 
than  the  minor. 
M.  463.    The  provisions  containedin  83ctions   440    to 
AppUcation  of  secUuns      ^62  (both  inclusive)   shall,  mutat  s 
440  to  462  to  pereoDB  of      mutandis,  apply  in  the  case  of  per* 
unsound  mind.  gong  of  unsound  mind,  adjudged  to 

be  so  under  Act  No.  XXXV.  of  1858,  or  under  any  other 
law  for  the  time  being  in  force,  (t) 

Hl^  464.    Nothing  in  sections  442  to  462  applies  to  anv 

minor  or  person  of  unsound   mina, 

Wards  of  Court.  for  whose    person    or    property    a 

guardian  or  manager  has  been  appointed   by  the  Court 

of  Wards  or  by  the  Civil  Court  under  any  local  law. 


CHAPTER  XXXII. 
Suits  by  ani>  against  Military  Men. 

M,  465.  (19)  When  any  officer  or  soldier  actually  serv- 
Offlcers  or  soldiers- who  ^  ^^^  Government  in  a  miUtary 
cannot  obtain  leave  may  Capacity  IS  a  party  to  a  suit,  and 
authorise  any  person  to  cannot  obtain  leave  of  absence  for 
sue  or  defend  for  t^em.  the  purpose  of  prosecuting  or  de- 
fending the  suit  in  person^  ne  may  authorise  any  person 
to  sue  or  defend  in  his  stead. 

The  authority  shall  be  in  writing  and  shall  be  signed 
by  the  officer  or  soldier  in  the  presence  of  (a)  his  command- 
ing officer  or  of  the  next  subordinate  officer,  if  the  party 
be  himself  the  commanding  officer,  or  {b)  where  the  officer 
or  soldier  is  serving  in  mihtaiy  stafif  employment,  the  head 
or  other  superior  officer  of  the  office  in  which  he  is  em- 
ployed. Such  commanding  or  other  officer  shall  counter- 
sign the  authority,  which  shall  be  filed  in  Court. 

When  so  filed,  the  countersignature  shall  be  sufficient 
proof  that  the  authority  was  duly  executed,  and  that  the 
officer  or  soldier  by  whom  it  was  granted  could  not  obtain 
leave  of  absence  for  the  purpose  of  prosecuting  or  defend- 
ing the  suit  in  person  (u). 

Explanation, — In  this  chapter  the  expression  ''  command- 
ing officer '' means  the  officer  in  actual  command  for  the 
time  being  of  any  regiment,  corps,  detachment  or  dep6t 
to  which  the  officer  or  s4>ldier  belongs. 

m,  466.    Any  person  authorised  by  an  officer  or  sol- 
dier to  prosecute  or  defend  a  suit 

^^'^rJLS^''c^     in  his  stead  may  prosecute  or  de- 
may  act  personally  or  ap-       /•    j  ..  .  •^  •  *^. i  _ 
point  pleader.                     fend  it  m  person  m  the  same  man- 
ner as  the    officer  or  soldier  could 
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(0  Ther9  is  oo  luHng  of  Uw  whiioh  i^- 
ders  a  Itmfttic  incapable  of  Buina  in  a' 
Court  of  law  to  obtain  redreas  ror  in- 
jury, or  of  Torifyinff  a  j^aint,  if  he  k 
CMpable  of  understaoaing  it.  BrindahiH 
Chunder  Kur  Chowdkry  v.  Kali  Dots 
Sirmr,  i*.  1864,  268. 

A  Collector  appointed  under  teotion  11, 
Act  XXXV.  of  1858,  to  take  charge  of 


the  estate  of  a  lunaljc^,  cannot  sue  him- 
self  on  behalf  of  the  lunatic,  but  must 

'-■^  appoint  a  manager  for  the  purpose. 
'^Mireenath  and  aw>ther  v.  The  Collector 
qf  M^hyr  and  cmotTufr,  ib,  VII,  5. 

A  deafsnd  dumb  person  is  not  on  that  ac- 
count tMae  to  be  deemed  incompetent  to 
sueortobd^ued.  BuggeeItamY,Baldeo 
SS^.  N.'W.  Kjri  Hi. 


CHAPTBE  XXXU. 

lUU  autem  temporihus  per  qaoB  citra  expeditionum  mcesBitfUem  inhif^s  locis 
vd  oddibtis  degunt  minime  ad  vindicandum  tale  privilegium  adjuvarm 

OmcnsB  and  soldiers  infmiJitary  service,  who  cannot  obtain  leare  of  absence,  "^ay 
authorise  any  person  to  sue  or  defend  for  them.  The  authority  shall  be  in  writing, 
signed  by  officer  or  soldier  in  presence  of  (i)  commandiug  officer  {i.  e.,  offic^*''hctually 
in  command  for  time  being  of  any  regiment,  corps,  detachment,  or  depldt,,  to  which  the 
person  signing  belongs)  or  next  subordinate  (if  commanding  officer  is  the  party  in 
questicm),  or  (it)  head  or  other  superior  officer  of  the  office  in  which  officer  or  soldier  in 
staff  employment  is  serring  ;  and  counteragned  by  such  commanding  officer,  &c. 
It  will  tiien  be  filed  in  Court,  and  countersignatHjce- shall  be  sufficient  P][Oof  that  the 
authority  was  duly  executed,  and  the  executor  could  jiot  obtain  leave.  The  person  so 
authorised  may  act  personally  or  appoint  a  pleader  to  acf  in  the  suit.  Processes  served 
upon  person  so  authorised,  or  pleader  appointed  by  him,  are  as  e£Ee<^ual  as  if.  served  on 
the  party  himself  or  his  pleader.  When  an  officer  or  solAer  is  a  defendant,  Court 
shall  send  a  copy  of  summons  to  commanding  officer  for  service  on  him,  and  officer 
shall,  if  ptacti<^le,  cause  it  to  be  seived  and  returned  endorsed  with  written  acknowledg- 
ment of  service.  If  it  cannot  be  servjjd,  it  shall  be  returned  with  preventing  cause 
endorsed  thereon.  Warrants  of  arrest  in  execution  of  decree  are  to*be  delivered  by  bailiff 
to  commanding  officer  when  they  are  for  any  person  within  limits  of  cantonment, 
garrison,  militiuy  station,  or  nuli^^ -y  bazar.  Such  officer  shall  back  the  warrant  with 
his  signature ;  and  if  person  named  i '  warrant  is  within  the  limits  of  his  command^ 
shall  cause  him  to  be  arrested  aad  delivered  up. 


{u)  In    places  where   any  body    of  Her 

Majesty's  Forces  may  be  serving,  situate 

beyond  the  jurisdiction, of  any  Court  of 

Small  Causes,  actions  of  debt  and  per- 

^,   sonal  actions  against   officers,  or  other 

v^'^    persons  (not  being  soldiers)  amenable  to 

I         the  Mutiny  Act,  are  cognizable  before  a 

C6urt  of  Bequests  only,  provided  the 

value    in   question    does     not    exceed 

Bs.  400,  and  the  defendant  was  a  person 

of  the  above  desonpiion  when  the  cause 

of  action  arose.     Mutinv  Act^  sec.  77. 

Officers  of  Her  Majesty  s  Indian  Forces 

(not  being  natives)  are  am^iaUe  to  the 

provisions  of  the  Mutiny  Act,  and  are 

snbjeet  to  the  same  jurisdiction  in  re- 

fard  to  civil  salts  as  officers  of  Her 
[ajesty's  Army.  Mutiny  Act,  sees.  1^2. 
Soldim  subject  to  the  Mutiuy  Act  are 
amenable  to  the  Civil  Courts  in  suits  for 
debt,  whatever  may  be  the  amount ;  but 
they  are  not  liable  to  arrest  for  debts 
under  £80,  nor  ean  tfceir  military  neces- 
saries or  equii>ments  be  seized  Under  the 
decree  of  a  Civil  (Jou^t.  Mutiny  Act,  sec. 
40. 


Under  Act  XI.  .of  1841,  actions  for 
debt  and  personal  actions,  if  the  value 
does  not  exceed  Rs,  200,  again&t  native 
officers  and  soldiers,  are  cognizable  before 
a  Military  Court  only,  but  the  jurisdic- 
tion of  Military  Omrts,  even  in  suits  not 
exceeding  Rs.  200,  is  barred  in  canton- 
ments where  the  Cantonment  Magistrate 
is  invested  with  Civil  jurisdiction,  or  a 
Small  Cause  Court  is  established.  Act.  IIL 
of  1869,  and  Act  XXH,  of  1S64,  sec  8. 

Native  officers,  soldiers,  and  other  per- 
sons attested  under  Act  V.  of  1869  (the 
Indian  Arttolesof  War),  are  not  liable  to 
be  arrested  under  any  jprocess  issned  by 
a  Civil  Court,  nor  are  their  arms,  horses, 
clothes,  accoutrements,  and  necessaries 
liable  to  be  seized,  or  thkr  pay  attached  in 
satisfaction  of  any  judgment.  Act  V.  of 
1S69,  Part  III.  clause  (b.) 

A  widow,  without  any  authority,  sued 
OB  b^alf  of  her  son,  who  was  absent  on 
military  service  beyond  the  jurisdiction 
of  tiie  Court.  No  objection  was  taken  in 
the  lower  Court ;  1  ut  when  taken  in  ap- 
peal, it  was  held  tiiat  the  objection  was 
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do  if  present ;  or  he  may  appoint  a  pleader  to  prosecute 
or  defend  the  suit  on  behalf  of  such  officer  or  soldier. 

M,  467.  (20)  Processes  served  upon  any  person  autho- 
BeraceonpeMonsoauiho-  ^is^d  by  an  officer  or  soldier,  as  in 
rifled,  or  on  his  pleader,  to  section  465,  or  upon  any  pleader 
be  good  aeirice.  appointed  as  aforesaid  by  such  person 

to  act  for,  or  on  behalf  o^  such  officer  or  soldier,  shall  be  as 
effectual  as  if  they  had  been  served  on  the  party  in  person 
or  on  his  pleader. 

m,  468.    (62)  When  an  officer  or  soldier  is  a  defendant^ 

.  the  Court  shall  send  a  copy  of  the 

m>m^  "^      "^  summons  to  his  commanding  officer 

for  the  purpose  ofbeing  served  onhim. 

The  officer  to  whom  such  copy  is  sent,  after  causing  it  to 
be  served  on  the  person  to  whom  it  is  addressed,  if  practi- 
eable,  shall  return  it  to  the  Court  with  the  written  acknow- 
ledgment of  such  person  endorsed  thereon,  (r) 

If  from  any  cause  the  copy  cannot  be  so  served,  it  shall 
be  returned  to  the  Court  by  which  it  was  sent,  witii  infor- 
mation of  the  cause  which  nas  prevented  the  service. 

im,  469.     (295)  IS,  in  the  execution  of  a  decree,  a  warrant 

_        .       .  of  arrest  is  to  be  executed  within 

^r^'Zi^,^^!^'    thelimiteofacantonment,  garrison, 

military  station,  or  military  pazar, 

the  officer  charged  with  the  execution  of  such  warrant  shall 

deliver  the  same  to  the  commanding  officer. 

The  commanding  officer  shall  back  the  warrant  with  his 
signature,  and,  if  the  person  named  therein  is  within  the 
limits  of  his  command,  shall  cause  him  to  be  arrested  and 
delivered  to  the  officer  so  charged. 


CHAPTER  XXXIIL 

Interpleader. 

M.  470.    When  two  or  more  persons  claim  adversely  to 

.  .      one  another   the  same  payment  or 

miJ^'iJSffl^'' "^^    property  from  another  person,  whose 

only  interest  therein  is  that  of  a  mere 

stake-holder,  and  who  is  ready  to  render  it  to  the  right 

owner,  such  stake-holder  may  institute  a  suit  of  interpleader 

against  all  the  claimants  for  the  purpose  of  obtaining 

a  decision  as  to  whom  the  payment  or  property  should  be 

made  or  delivered,  and  of  obtaining  indemnity  for  himself: 

Provided  that  if  any  suit  is  pending  in  which  the   rights 

of  all  parties  can  properly  be  decided,   the  stake-holder 

shall  not  institue  a  suit  of  interpleader. 

M,  471.    In  eveiy  suit  of  interpleader  the  plaint  must, 
in  addition  to  the  other  statements 
•  S.  SO.  FWnt  in  micli  auit.  ♦necessary  for  plaints,  state- 
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valid,  and  the  defect  in  jniisdiotion  could 
not  be  cored  by  the  production  of  a  writ- 
ten authority  in  the  Ck>uriof  Appeal. 
Shivaram  VUhal  v.  BogirtMbhai^  Bom, 
H.  C.  M.,  VL  20. 

(v)  Broughton  giyes  a  Mas.  caae — Alien  y.  Re- 
mington, Jvov.  17,  1865— where  a  defen- 
dant signed  a  writ,  drew  his  pen  through 
the  signature,  saying  he  bad  fcKsen  wrongly 
described,  and  Norman,  J.,  held  service 
sufficiently  proved. 

The  N.-W.  P.  High  Court  direct  that  when- 


ever the  Civil  Courts  in  these  Provinces, 
may  have  occasion  to  sell  in  execution  of 
a  decree  or  other  order,  any  house,  or 
other  building  liable  for  the  demand, 
situated  withm  the  limits  of  a  military 
cantonment  or  station,  they  shall,  on 
confirming  the  sale,  forward  a  copy  of  the 
Bill  of  Bale  to  the  Commanding  Officer 
of  such  cantonment  or  station,  for  his 
information,  and  for  lecord  in  the  Bri- 
ffade  or  other  proper  office.    C.   O.,  i^T.- 

fr*  Jr.f   19* 


CHAPTER  XXXllL 
0  ir cuitua    eat    evUandua  , 

Intebplbad,  i.  e,,  contest  inter  se  their  respective  claims,  so  that  the  Court  may 
adjudge  to  whom  such  debt,  duty,  or  other  thing  belongs,  in  order  that  the  plaintiff  may 
be  inctemnified. 

This  is  a  chapter  new  to  the  Code  ;  it  jprovides  for  the  relief  of  one  whose  only  inter- 
est in  property  la  that  of  a  stake-holder  m  property  which  two  or  more  persons  claim 
adversely  to  one  another.  Such  person,  when  he  wishes  to  obtain  a  decision  as  to  whom 
the  property  is  to  be  delivered,  and  to  indemn^  himself,  can  institute  a  suit  against 
all  claimants,  provided  no  suit  is  pending  in  which  tiie  rights  of  all  such  parties  can  be 
properly  decided.  The  plaint  must,  in  addition  to  its  us^  contents,  state  (t)  absence 
of  any  mterest  save  that  of  stake-holder  in  the  thing  claimed ;  (u)  claims  made  by  defen- 
dants severally ;  {iii^  absence  of  collusion  between  pXedntiff  and  any  of  defendants.  If  the 
thins  claimed  can  oe  put  into  Court's  custody,  plaintiff  must  do  so  before  he  can  be 
entiued  to  any  order  in  the  suit. 

At  first  hearing.  Court  may  declare  plaintiff  discharged  from  all  liability,  award  him 
his  costs,  and  disnuss  him ;  or,  if  justice  or  convenience  require,  retain  all  parties  till  dispo- 
sal, and,  if  it  find  admissions  of  parties  or  other  evidence  enable  it,  adjudicate  title  to 
thin^  clamed,  or  direct  defendants  to  int^lead  one  another  by  filing  statements  enter- 
ing mto  evid^ce.  Nothing  herein  enables  agents  to  sue  their  pnncipals,  or  tenants 
their  landlords,  for  the  purpose  of  compcJling  them  to  interplead  with  persons  other 
than  those  making  claim  through  such  principals  or  landlords.  On  institution  of  suit, 
Court  may  provide  for  plaintiff's  costs  bv  giving  him  a  charae  on  thing  claimed  or  other- 
wise. If  the  stake-holder  is  being  actually  sued  by  one  of  tne  defendants  in  respect  of 
the  subject-matter  of  an  interpl^er  suit,  the  Court  in  which  such  suit  is  pending  shall, 
on  being  informed  by  the  Court  which  passed  the  decree  in  the  interpleader  suit  in 
&vour  of  the  stake-holder,  stay  proceedings  as  against  the  latter,  and  provide  for  his 
costs  so  far,  but  if,  and  so  far  as  they  are  not  provided  for,  they  may  be  added  to  the 
costs  in  the  interpleader  suit. 
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(a)  that  the  plaintiff  hag  no  interest  in  the  thing  daimed 
otherwise  than  as  a  mere  stake-holder ; 
{b)  the  claims  made  by  the  defendants  severally;  and 

(c)  that  there  is  no  collubion  between  the  plaintiff  and 
any  of  the  defendants. 

III.  472.     When  the  thing  claimed  is  capable  of  being 

X  *  X,..      ,  .        P^wl  into  Court  or  placed   in  the 

ed  kTofu^  ^^  custody  of  the  Court,  the  plaintiff 

must  80  pay  or  place  it  before  he 

can  be  entitled  to  any  order  in  the  suit. 

(a)  declare  that  the  plaintiff  is  discharged  from  all  lia- 
bility to  the  defendants  in  respect  of  the  thing  claimed, 
tS.  218.       award  him  his  f  costs,  and  dismiss  him  from  the  suit: 

or,  if  it  thinks  that  justice  or  convenience  so  require, 
{b)  retain  all  parties  until  the  final  disposal  of  the  suit: 
tA^ct  I.  1872,       and  if  it  finds  that  the  ^a^missions  of  the  parties  or 
M  ^^'  ^^'   ^*'^®^  evidence  enable  it, 
'  (e)    adjudicate  the  title  to  the  thing  claimed ;  or  else 

it  may 

(d)  direct  the  defendants  to  interplead  one  another  by 
filing  statements  and  entering  into  evidence  for  the  pur- 
pose of  bringing  their  respective  claims  before  the  Court 

H.  474.  Nothing  in  this  chapter  shall  be  taken  to  en- 

S  Act  IX.,1872,     When  agents  and  tenants    ^^^^  §agents  to  stie  their  principals, 

Ss.  182,  &c.     may  institute  interpleader    or  tenants  to  sue   their  landlords, 

■"**■•  for  the  purpose  of  compelling  them 

to  interplead  with  any  persons  other  than  persons  making 

claim  through  such  principals  or  landlords* 

lUuttration*. 

(a)  A.  deposits  a  box  of  jewels  with  B,,  as  his  agent.  C.  alleges  that  ihe 
jewels  were  wrongfully  obtained  from  him  by  A,  and  claims  them  from 
B.    B.  cannot  institute  an  interpleader-  suit  against  A.  and  C. 

(b)  A.  deposits  a  box  of  jewels  with  B.,  as  his  agent.  He  then  writes 
to  C.  for  the  purpose  of  making  the  jewels  a  security  for  a  debt  due  from 
himself  to  C.  A.  afterwards  alleges  that  0/s  debt  is  satisfied,  and  0,  alleges 
the  contrary.  Both  claim  the  jewels  from  B.  B.  may  institute  an  inter- 
pleader suit  against  A.  and  C. 

M.  475.     When  the  suit  is  properly  instituted,  the  Court 

may  provide  for  the  plaintiff's  costs 
^rge    of     ptointira    by  giving  him  a  charge  on  the  thing 

claimed  or  in  some  other  effectual 

way. 
M,  476.     If  any  of  the  defendants  in  an  interpleader 

suit  is  actually  suing  the  stake- 
^Iru^:S^'.l3[:.h<^»"    hoWer  in  respect  of  tie  subject  of 

such  suit,  the  Court  m  which  the 
suit  against  the  stake-holder  is  pending  shall,  on  being 
duly  informed  by  the  Court  which  passed  the  decree  in 
the  interpleader  suit  in  favour  of  the  stake-holder^  that 
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^^^^^^  such  decree  has  been  passed,  stay 

the  proceedings  as  against  him; 
and  his  costs  in  the  suit  so  stayed  may  be  provided  for  in 
such  suit,  but  if  and  so  far  as  thev  are  not  provided  for  in 
that  suit,  they  may  be  added  to  his  costs  mcurred  in  the 
interpleader  suit. 


PART  IV. 

PROVISIONAL  REMEDIES. 


CHAPTER  XXXIV. 

Of  Arrest  and  Attachment  before  Judgment. 
A. — Arrest  before  Judgment. 
M.  477.    (74, 80)  K  at  any  sta^e  of  any  suit  other  than 
_^       ,  .   .^  ,      a  8^1*  for  the  possession  of  immove- 

•S^  IM 197.  the  Court  by  affidavit* — 

that  the  defendant,  with  intent  to  avoid  or  delay  the 
plaintiff,  or  to  avoid  any  process  of  the  Court,  or  to  ob- 
struct or  delay  the  execution  of  any  decree  that  maybe 
passed  against  him,  {w) 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or 

\b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of 
the  Court,  or 

(c)  has  disposed  of  or  removed  from  the  jurisdiction 
of  the  Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India  {x) 
under  circumstances  affording  reasonable  probability  that 
the  plaintiff  will  or  may  thereby  be  obstructed  or  delated 
in  the  execution  of  any  decree  that  may  be  passed  against 
the  defendant  in  the  suit, 

the  plaintiff  may  apply  to  the  Court  that  security  be 
taken  for  the  appearance  of  the  defendant  to  answer  any 
decree  that  may  oe  passed  against  him  in  the  suit. 

Orderto  bring  up  defen-  M.  478.  ^  (75,  80)  If  the  Court, 
dant  to  show  cause  why  hd  after  examining  the  applicant,  and 
should  not  give  eeourity.  making  such  further  investigation 
as  it  thinks  fit,  is  satisfied 

that  the  defendant,  with  any  such  intent  as  aforesaid, 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or 

{b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of 
the  Court,  or 

(e)  has  disposed  of  or  removed  from  the  jurisdiction  of 
the  Court  his  property  or  anv  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India 
under  the  circumstances  last  aforesaid, 
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CHAPTER   XXXIV. 

Actus  legis  nemini  est  damnosua, 

A  PLAINTIFF  at  any  stage  in  any  suit  save  one  for  the  poBseeaion  of  immovable  pro- 
perty can  apply  on  affidavit  for  secorit^  to  answer  decree  to  be  taken  from  defendant, 
who,  he  canuiow,  has,  with  intent  to  avoid  or  delay  or  obstruct  plaintiff  or  execution^  (t) 
absconded,  or  left  Court's  jurisdiction,  (it)  is  about  to  do  so,  (tii)  nas  disposed  or  removed 
from  Court's  jurisdiction  his  property  or  any  part  thereof,  or  {iv)  is  about  to  leave  British 
India  under  circumstances  wnich  make  such  delay,  &c.,  probable.  If  after  examination 
Court  is  satisfied  as  to  any  of  the  above  aUeoations,  it  may  issue  an  order  to  bring  defend- 
ant before  it,  to  show  cause  why  he  should  not  give  sacn  security.  If  he  fail  to  show 
cause,  Court  may  order  him  to  deposit  money  sufficient  to  answer  claim  against  him,  or 
to  give  security  for  his  appearance  at  any  time  when  called  upon  while  suit  is  pend- 
ing and  until  satisfaction  of  decree.  In  default  of  such  appearance  surety  shall  bind 
himself  to  pay  any  sum  of  money  defendant  may  be  ordered  to  pay  in  the  suit.  Such 
toreiy  may  at  any  time  apply  for  discharge,  and  on  such  application.  Court  shall  summon 
defendant,  or  may  in  first  instance  issue  warrant  of  arrest.  On  his  appearance.  Court  shkll 
discharge  surety  and  order  defendant  to  find  fresh  securi^. 

If  defendant  fail  to  comply  with  any  order  for  security.  Court  may  commit  him  to 
Jail  until  decision,  or,  if  judgment  be  given  a^jainst  him,  until  execution.  No  one,  however, 
shall  be  in  any  case  imprisoned  more  than  six  months,  or  six  weeks,  if  subject-matter 
do  not  exceed  Rs.  60O.  Rules  for  subsistence  allowance  of  judgment-debtor  apply  here 
also.  Li  the  same  way  attachment  of  property  before  judgment  can  be  applied  for,  save 
that  the  idlecation  of  absconding  can  no  longer  be  urged  and  a  new  one  of  having 

Suittedjurismotion  leaving  property  behind  him  is  added.  The  application  edifdl,  unless 
be  Court  otherwise  direct,  specify  property  to  be  attached  and  its  estimated  value.  The 
Court  after  examining  allegations,  ftc.,  as  before,  may  require  defendant  either  to  furnish 
security,  in  such  sum  as  may  be  specified  in  the  order,  for  producing  and  placing  at  Court's 
disposal  such  property  qr  portion  thereof,  or  its  value,  wnenever  required,  or  to  appear 
ana  show  cause  why  he  should  not  furnish  it.  Meanwhile  conditional  attachment 
prayed  for  may  be  granted.  If  defendant  fail  to  show  cause  or  to  furnish  security,  the 
property  or  necessary  portion  of  it  diall  be  attached.  But  if  he  do  not  so  fail.  Court  shall 
order  attachment,  if  issued,  to  be  withdrawn ;  these  attachments  are  to  be  carried  out  as  if 
for  money  decrees  and  claims  to  them  investigated  in  the  same  way.  Whenever  required 
aecuiity  witii  security  for  attachment-costs  is  furnished,  attachment  shall  be  withdrawn. 
Such  attachment  does  not  affect  rights  existing  prior  to  it  nor  bar  any  decree-holder  from 
applying  for  its  sale.  In  the  event  of  decree,  it  is  not  necessary  to  re-attach  property  thuB 
under  attachment.  If  it  appear  that  arrest  or  attachment  was  obtained  on  insufficient 
grounds,  or  suit  of  plaintiff  fails  and  no  probable  ^und  for  it  appears,  Cotirt  mav,  on  defend- 
ant's ap^cation,  award  compensation  not  exceeding  Rs.  1,000  for  damage  or  injury  caused, 
but  not  more  than  it  might  decree  in  a  suit  for  compensation.  Awards  under  this  section 
bar  any  subsequent  suit  for  compensation. 


w)  A  creditor  is  not  entitled,  merely  be- 
cause he  has  a  lust  demand  against  his 

'  debtor  to  move  the  Court  to  put  in  force 
these  extraordinary  processes  agaiust  him  ; 
he  is  bound  to  prove  the  exceptional  cir- 
cumstances which  alone  entitle  him  to 
ask  for  their  being  put  in  force.  Chutiere 
T.  A  EmiU,  N.  W,  P.,  L  82 ;  and  the  ap- 


plication must  be  founded  on  strong  evi- 
dence. Teenaram  v.  Jia$nruUan  Hyde,  IZ, 
181. 
(;i;)  There  need  be  no  intent  proved  when 
defendant  is  about  to  leave  to  return  to 
India.  Agra  Bank  v.  Minio,  In,  Jur,  (iV, 
3.)  I.  265. 


36 
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the  Court  may  issue  an  order  for  bringing  the  defendant 
before  the  Court  to  show  (y)  cause  why  he  should  not  give 
security  for  his  appearance. 

M.  479.  (76,77)  If  the  defendant  failto  show  gudi  cause. 
If  defendant  fail  to  show  *^®  Court  shaU  order  him  either  to 
oanse.  Court  may  order  deposit  m  Court  money  or  other  pro- 
him  to  make  deposit  or  perty  Sufficient  to  answer  the  claim 
give  lecunty.  against  him,  or  to  give  security  for 

his  appearance  at  any  time  when  called  up^on  while  the  suit 
is  pending,  and  until  execution  or  satisfaction  of  any  decree 
that  may  be  passed  against  him  in  the  suit. 

The  surety  shall  bind  himself,  in  default  of  such  appear- 
ance, to  pay  any  sum  of  money  which  the  defendant  may 
be  ordered  to  pay  in  the  suit 

M.  480.  (24,  Act  23  of  X861)  The  surety  for  the  appear- 
ance of  the  defendant  may  at  any 
•£5^r^^*^  time  apply  to  the  Court  in  wluch 
dischaigedf  ^^  became  such  surety  to  be  dis- 

charged from  his  obligation. 

On  such  application  being  made,  the  Court  shall  sum- 
mon the  defendant  to  appear,  or,  if  it  thinks  fit,  may  issue 
a  warrant  for  his  arrest  in  the  first  instance. 

On  the  appearance  of  the  defendant  pursuant  to  the  sum- 
mons or  warrant,  or  on  hisvoluntaiy  surrender,  the  Court 
shall  direct  the  surety  to  be  discharged  fix)m  his  obligf^ 
tion,  and  shall  call  upon  the  defendant  to  find  fresh  security. 

M.  481.  (78)  If  (z)  the  defendant  feul  to  comply  with  any 
order  under  section  479  or  section 

or  find  freah  eSurity  to  jail  until  the  decision  of  the  suit, 

or,  if  judgment  be  given  against  the 

defendant,  until  the  execution  of  the  decree :  Provided  that 

no  person  shall  be  imprisoned   under  this  section  in  any 

case  for  a  longer  period  than  six  months,  nor  for  a  longer 

period  than  six  weeks  when  the  amount  or  value  of  the 

^ubject-matter  of  the  suit  does  not  exceed  fifty  rupees. 

M.  482.  The  provisions  of  section  339,  as  to  auowances 

payable  for  the  subsistence  of  judg 

SubfiMtenceof  defendant    ment-debtors,  shaU  apply  to  aU  de- 

*"**^*  fendants  arrested  under  this  chap- 


ter, 


Bf — Attachment  before  Judgment 


*8e.  190  IM.         M.  *8S.     (81, 82)  If  at  any  stage  of  any  Suit  the  plaintiff 

'  A   *,.  ^.      x.^    '  A      satisfies  the  Court  by  ♦affidavit  that 

m^^^^ZJ^to^t    the  defendant,  with  intent  to  ob- 

fendant  to  satisfy  decree^     struct  or  delay  the  execution  of  any 

and  in  defeuit  for  attach-    decree  that  mav  be  passed  acainst 

l»eat  of  property.  j^.^  ^  **      r*""*^     "^ 
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(y)Broughion  quotes  s  case  from  Mas. 
(MoMekollv.  Wil9(m,  July  Itk  1865), 
wherein  an  action  against  tiie  captain  of 
a  ship  for  repairs  done  to  her,  (Uie  ship 
being  on  the  eve  of  sailing  to  England 
and  the  captain  going  in  her  in  the  usual 
course  of  his  duty)  the  captain  was  order- 
ed to  find  bail  or  be  arrested  in  default. 
In  showing  cause  against  this,  he  was 
allowed  to  go  into  the  facts  of  the  case  to 
show  that  tiie  debt  was  not  due. 

^)  Where  a  Court,  during  the  pending  of  an 
enquiry,  allows  the  defendant  to  be  atlaige 
uponsecurity  f  or  his  appearance  when  called 
upon,  if,  when  theCoiut  has  concluded  the 
enquiiy,  it  is  found  that  the  defendant  has 
appeared,  the  liability  of  the  soiety  is  at  an 


end.  BaSsMT  LavrU  and  (7o.»  v.  Hume 
Ncamn  Poddar,  3,  W.  R,yXXI7„  292. 

(a)  A  Judge  of  a  Small  Cause  Court  in  the 
Mofuseil  can  direct  a  jailor  to  bring  up 
before  the  Court,  at  the  hearing  of  the 
suit,  a  defendant  committed  to  custody 
under  this  section,  without  having  recourse 
to  the  procedure  prescribed  by  Act  XV. 
of  1869.  Xilaram  Maji  t.  Nairain  DalU^ 
B,L,  ^.,  F.215. 

But  a  defendant  should  never  be  committed 
to  prison,  either  in  this  case  or  in  ezecu* 
Hon  of  a  decree,  until  he  has  had  an  op< 
portunity  of  obe3rin|^  or  has  contumaciously 
refused  to  obey.  Utnedh  EJsu  v.  Nagm 
Dw  MfuroUm  Dai,  B^m.  Bep,,  VIZ.,  122. 
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(a)  is  about  to  dispose  of  the  whole  or  any  part  of  hig 
property,  or  to  remove  the  same  from  the  jurisdiction  of 
the  Court  in  which  the  suit  is  pending,  or 

(A)  has  quitted  the  jurisdiction  of  the  C!ourt,  leaving 
therein  property  belonging  to  him, 

the  plaintiff  may  apply  to  the  Court  to  call  upon  the 
defendant  to  furnish  security  to  satisfy  any  decree  that 
may  be  passed  against  him  in  such  suit,  and,  on  his  failing 
to  give  such  security,  to  direct  that  any  portion  of  his 
property  shall  be  attached  until  the  further  order  of  the 
Court  (*)  ,      . 

The  application  shall,  unless  the  Court  otherwise  directs, 
specify  the  property  required  to  be 

Contentfl  of  appUcation.      attached,  and  the  estimated   value 

thereof. 

im  484.  (83)  If  the  Court,  after  examining  the  applicant, 

and  making  any  further  investifi^a- 

Coupt  may  call  on  defen-      x-       ^1.:^^  it  thinks  fit   i«?  qatiqfiprl 

dent  to  furuiah  eecuritj  or  ^^^  wDicn  11  lUinKs  ni,  IS  sausnea 
Bhow  cause.  \C)  that  the  defendant  is  about  to 

dispose  of  or  remove  his  property, 
with  intent  to  obstruct  or  delay  the  execution  of  any  (rf)  de- 
cree that  may  be  passed  against  him  in  the  suit,  the  Court  may 
require  him,  witnin  a  time  to  be  fixed  by  the  Court,  either 
to  furnish  security  in  such  sum  as  may  be  specified  in  the 
order,  to  produce  and  place  at  the  disposal  of  the  Court, 
when  required,  the  said  property  or  the  value  of  the  same, 
•  or  such  portion  thereof  as  may  be  sufficient  to  satisfy  the 
the  decree,  or  to  appear  and  show  cause  why  he  should 
not  furnish  security. 

-  The  Court  may  also  in  the  order  direct  the  conditional 
attachment  of  the  whole  or  any  portion  of  the  property 
specified  in  the  application. 

M.  485.  (84)  If  the  defendant  fail  to  show  cause  why 

he  should  not  furnish  security  or 
A^,J?^r!ri^~rfa^  fail  to  furmsh  the  security  required 
DiBhed.  Within  the  time  fixed  by  the  Court 

the   Court    may    order  that  the 

property  specified  in  the  application,  or  such  portion  thereof 

as  appears  sufficient  to  satisfy  anv  decree  which  may  be 

passed  in  the  suit,  shall  be  attached,  {e^ 

If  the  defendant  show  sudi  cause  or  ramish  the  required 

^. ,  ,       ,    .  ,      security,  and  the  property  specified 

Withdrawal  of    attach-     •    xi.  v     x*  -x* 

meni  ^^  *"®  application  or  any  proportion 

of  it  has  been  attached,  the  Court 

shall  order  the  attachment  to  be  withdrawn. 

M     486.  (85)  The  attachment  shall  bemade  in  the  man- 

•  Sec,  26ft         ^  -    f      VI       ^    h     ^^^  herein  provided  for  the  •^t- 

mwak        °*"^"^  •ttftcli'    tachment  of  property  in  execution 

of  a  decree  for  money. 
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{h)  This  refers  only  to  property  within  the 
jurisdiction  of  the  Court  where  the  suit  is 
pending  ;  therefore  where  an  order  under 
■eo.  488,  by  the  first  Subordinate  Judge 
of  the  24  parganasjin  respect  of  propeity 
in  Calcutta,  was  sent  up  to  the  High  Cfourt, 
in  order  that  it  might  be  endorsed  under 
Act  XXIII.,  Ii40,  sec  1,  the  High  Court 
refused  to  endorse  it.  Balarain  Mulluh  v. 
E,  R,  JSolano,  B.  L,  R„  VIIL,  335.  The 
Bombay  High  Court  in  re  A  brakam  held 
the  reverse.    Bom.  H,  6'.,  F/.,  170. 

It  should  be  remembered  that  a  Court  which 
cannot  attach  primarily  in  execution  of  its 
decree  cannot  attach  in  anticipation  of  it. 
Marthamna  v.  Eittn  Shercgara.  M,  H. 
C,  r/.,91. 

{o)  As  in  arrest  so  with  attachment  before 
judgment,  the  discretion  given  to  the 
Court  must  be  carefully  used,  and  the 
process  not  enforced  unless  Court  is  satis- 
fied that  defendant  is  about  to  dispose  of 
his  property.  GanibU  v.  Bhola  Gir.  Bom, 
If,  (7.,/Z,  149. 

(d)  In  Ramnardiin  y.  Podder  and  Levy  **  Any 
decree"  was  held  to  be  a  decree  in  some 


specific  suit,  not  necessarily  one  thtt  had 
actually  commenced  at  time  of  removal 
of  goods,  if  it  can  be  shown  that  defend- 
ant acted  on  supposition  it  would  be  com- 
menced against  him.  Ilydef  IL,  188. 

In  attachment  before  judgment,  the  Court 
does  not  interfere  with  tiie  legal  disposal  . 
of  the  property  attached  beyond  declaring 
that  possession  shall  not  be  taken  without 
its  previous  sanction,  undertaking  only 
that,  if  no  subsequent  order  to  the  con- 
trary be  made,  the  property  shall  be 
forthcoming  at  the  time  of  pronouncing 
the  decree  to  abide  whatever  order  it  shall 
make  about  it.  Sava  Bamji  v.  Jadkavji 
Nathu  ;  ix-partt  Gamble,  0 facial  Assignee, 
2  Bam.  Hep.,  160. 

(e)  In  attachiiig  property  the  profits  thereof 
are  also  attached,  but  &  the  decree-holder, 
when  attaching,  allows  the  original  owner 
to  remain  in  possession  and  enjoy  the 
profits,  those  profits  cease,  from  the  mo- 
ment they  find  their  way  to  the  pockets 
of  the  owner,  to  be  specifically  liable  for 
any  judgment-debt  under  the  attachment. 
Nan  CoomarGhose,  S.  W,  R.,  XIL,  391. 
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M.  487.  (86)  If  any  claim  be  preferred  to  the  property 

Inyestintioa  of  oUims    ^^^^'^^    before  judgment^    such 

to  v^S^^^^h^    ^^^  «^aU  be  investigated  in  the 

t  S«.  278.       judgment  mannerj    hereinbefore     provided 

for  the  investigation  of  claims  to 
property  attached  in  execution  of  a  decree  for  money,  (f) 
M,  488.    (87)  When  an  order  of  attachment  before  judg- 
«        1  ^    *^  V      X    ™®^*  ^  passed,  the  Court  which 

RonoTal  of  Attachment     ^^„„^j    j.i5       j         in  ^, 

when  security  furnished.  passed  the  order  shall  remove  the 
attachment  whenever  the  defend^ 
ant  furnishes  the  security  required,  together  with  security 
for  the  costs  of  the  attachment,  or  when  the  suit  is  dis- 
missed. 
IL  489.    (89)  Attachment  before  judgment  shaU  not 

Attachment  not  to  effect     afft^e   rights   ex^ 

rights  of  Htranffers,  op  bar  »f^®  attachment  of  persons  not  par- 
the  decree-hdSer  from  ap-  ties  to  the  suit,  nor  bar  any  person 
plying  for  sale,  holding  a  decree  against  the  defend- 

ant from  applying  for  the  sale  of  the  property  under  attach- 
ment in  execution  of  such  decree. 

M.  490.    Where  property  is  under  attachment  by  vir- 
«^     .^   XX  1.  J     :.       *^®  ^f  ^®  provisions  of  this  chap- 
thttp'Sr.'^^bfr*    ter.  and  a  decree  is  riven  in  favour 
attached  in  execution  of    of  the  plaintiff,  it  shall  not  be  ne- 
decree.  cessary  to^  re-attach  the  property 

in  execution  of  such  decree. 

C. — Compensatiim  for  improper  Arrests  or  Affachment 

Compensatlonfor  obtain.  .  111.491.  (79,  88)  If  in  any  suit 
ing  arrest  or  attachment  on  m  which  an  arrest  or  attachment* 
insufficient  grounds.  j^as  been  effected,  it  appear  to  the 

Court  (g[)  that  such  arrest  or  attachment  was  applied  for 
on  insufficient  grounds, 

or  if  the  suit  of  the  plaintiff  fails»  and  it  appears  to  the 
Court  that  there  was  no  probable  ground  for  instituting 
the  suit, 

the  Court  may,  on  the  application  of  the  defendant, 
award  against  the  plaintiff  in  its  decree  such  amount,  not 
exceeding  one  thousand  rupees,  as  it  deems  a  reasonable 
compensation  (A)  to  the  defendant  for  the  expense  or  injury 
caused  to  him  b/the  arrest  or  attachment : 

Provided  that  the  Court  shall  not  award  under  this 
section  a  larger  amount   than  it 
^^^^*  might  decree  m  a  suit  for  compen- 

sation. 

An  award  under  this  section  shall  bar  any  suit  for  com- 
pensation in  respect  of  such  arrest  or  attachment,  (t) 


Digitized  by  VjOOQIC 


INQXJIKY  INTO  CLAIMS* 


287 


(J)  The  ruUnga  under  aeo.  278  on  pages  179, 
181— 186*  should  be  consulted;  to  them 
may  he  added  the  following : — 

To  refuse  to  make  enquiry  as  to  whether 
an  intervenor  is  in  possession  of  shares  of 
attached  property  which  he  clMms,  or 
whether  judgment-debtor  is  in  possession 
of  only  that  share  which  the  intervenor 
alleges  is  held  by  him,  is  irregular.  lasur 
Chunder  ChingooUe  v.  Mokina  Mohm  Dau, 

Intervenors  should  not  be  made  parties 
to  the  suit,  but  their  objections  inves- 
tigated under  this  section.  Agra  Eep, 
IZ,  IT.  a  141. 

(g)  The  Court  which  disposes  of  the  case, 
and  not  another  Court  in  whose  custody 
certain  poperty  belonging  to  the  de- 


fendant has  been  found  and  attached  at 
plaintiOTs  instance,  ffuro-Soonderi  Dasset 
V.  Bunsee  Mohun  Dan  3,  W,  R,  III., 
Mis,  2a 

(A)  When  a  suit  was  for  Rs.  3,000,  and 
plaintiff,  who  was  declared  entitled  to 
Rs.  677,  attached  defendant's  property, 
without  sufficient  grounds,  to  the  amount 
of  Rs.  3,000,  defendant  was  held  entitled 
to  compensation.  ShHJth  Mahomm^d  Re- 
gooddin  v.  H,  B.  JTAon.  A  W.  i2.,  FJ., 
Jlfif.  24. 

(i)  A  person  may  sue  for  compensation 
without  having  recourse  to  this  special 
provision  of  the  law ;  and  to  maintain 
such  suit  it  is  sufficient  to  prove  legal  not 
actual  malice.  Goviiere  v.  JtoberL  H,-  W, 
P.,  /.,32. 
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CHAPTER  XXXV. 

Of  temporary  Injunctions  and  Interlocutory 

Orders. 

A, —  Temporary  Injunctions, 

492.  (92)    If  in  any  suit  it  be  proved  by  affidavit  or 

Caaes  in  which  tempora-      Otherwise 

ry  injunction  majbegimnt-  (a)  that  any  property  in  dispute 
^^'  in   a  suit   is  in   danger  of  being 

wasted,  (J)  damaged,  or  alienated  {k\  by  any  party  to  the 
suit,  or  wrongfully  sold  in  execution  of  a  decree,  or 

(6)  that  the  defendant  threatens,  or  is  about  to  remove 
or  dispose  of  his  property  with  intent  to  defraud  his  cre- 
ditors. 

the  Court  may  by  order  grant  a  temporary  injunction  to 
restrain  such  act,  or  give  such  other  order  for  the  purpose 
of  staying  and  preventing  the  wasting,  damaging,  alienation, 
sale,  removal,  or  disposition  of  the  property  as  the  Court 
thinks  fit,  or  refuse  such  injunction  or  other  order. 

493.  (93)  In  any  suit  for  restraining  the  defendant  from 
Injimction  to  restrain  re-    Committing  a  breach  of  contract  or 

petition  or  continuance  of  other  injury,  whether  compensation 
*^''®^^'  be  claimed  in  the  suit  or  not,  the 

plaintiff  may,  at  any  time  after  the  commencement  of  the 
suit,  and  either  before  or  after  judgment,  apply  to  the  Court 
for  a  temporary  injunction  to  restrain  the  defendant  from 
committing  the  breach  of  contract  or  injury  complained  of,  or 
any  breach  of  contractor  injury  of  a  like  kind  arising  out 
of  the  same  contract  or  relating  to  the  same  property  or 
right  (0 

The  Court  may  by  order  grant  such  injunction  on  such 
terms  as  to  the  duration  of  the  injunction,  keepitig  an 
account,  giving  security,  or  otherwise,  as  the  Court  thinks 
fit,  or  refuse  the  same. 

In  case  of  disobedience,  an  injunction  granted  under  this 
section  or  section  492  may  be  enforced  by  the  imprison- 
ment of  the  defendant  for  a  term  not  exceeding  six  months, 
or  the  attachment  of  his  property,  or  both. 

No  attachment  under  this  section  shall  remain  in  force 
for  more  than  one  year,  at  the  end  of  which  time,  if  the  de- 
fendant has  not  obeyed  the  injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award  to 
the  plaintiff  such  compensation  as  it  thinks  fit  and  may  pay 
the  oalance,  if  any,  to  the  defendant. 

494.  (96)  The  Court  shall  in  all  cases,  except  where  it 
Before  granting  injunction,    appears  that  the  object  of  granting 

Court  may  direct  notice  to  the  injunction  would  be  defeated  by 
be  given  to  opposite  party,  j^j^g  delajr,  before  granting  an  injunc- 
tion, direct  notice  of  the  application  for  the  same  to  be  given 
to  the  opposite  party. 
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CHAPTER  XXXV. 

B&nijudieis  est  dirimere  Hies  ne  Us  eas  lite  oriatur, 

Tempoeart  injtmotions  moy  be  granted  to  restrain  property  in  dispute  from  being 
wasted,  damaged,  alienated,  by  any  party  to  the  suit,  or  wrongfully  sold  in  execution  of 
a  deeree,  and  from  being  removed  or  diiposed  of  by  defendant  with  intent  to  defraud 
creditors,  if  danger  of  such  acts  be  proved  by  affidavits  in  any  suit.  Also  to  restrain  a 
defendant  from  committing  breach  of  contour  or  injury  complained  of,  or  like  in  kind, 
arising  out  of  same  contract,  or  relating  to  same  property  or  right,  at  any  time  in  any 
suit  for  restraining  d^endant  from  committing  sudi  breaches  or  such  injuries,  whether 
compensation  be  claimed  or^  not.  With  such  injunction,  Court  may  grant  or  refuse 
terms  for  keeping  account,  giving  security,  Sec,,  pending  its  duration.  Disobedience  is 
▼isited  by  impiisonment  not  exceeding  six  months,  or  attachment  of  property,  or  both  ; 
DO  attachment  to  remain  in  force  beyond  one  year ;  if  injunction  be  not  obeyed  by  Uien, 
property  attached  may  be  sold,  and  out  of  proceeds,  Court,  after  awarding  to  plaintiff 
compensation  deemed  fit,  may  pay  any  balance  to  d&fendant.  Before  granting  injunc- 
tion%  unless  object  would  be  defeated  by  delay,  direct  notice  of  application  should  be 
given  to  opwmte  pariies.  Injunction  directed  to  o(»rppration  or  public  company  is 
binding  on  afi  its  members  and  officers. 

All  injunction  orders  may  be  discharged,  varied,  or  set  aside,  by  Court  on  application 
of  any  party  dissatisfied  therewith ;  the  same  compensation  is  awarded  for  issue  of  in- 
innotion  on  insufficient  grounds  as  is  awarded  for  tmnecessaiy  attachment  before  judg- 
ment and  is  subject  to  same  rules.  Interlocutory  orders  may  be  granted,  on  appliciation 
of  any  party  to  a  suit,  on  terms  deemed  fit,  for  (1)  sale  by  any  person  (to  be  named  in 
the  cvoer)  of  movable  property,  the  subject  of  such  suit  and  liable  to  speedy  and  na- 
tural denty  ;  (2)  detention,  preservation,  mspecticoi,  of  anv  property  subject  of  suit ;  (3) 
anthorising  any  person,  for  aU  or  any  purposes  aforesaid,  to  enter  on  land  or  building  in 
possession  of  any  other  party  to  such  suit ;  (4)  taking  of  any  samples,  making  any  observa- 
tions, or  trying  experiments  apparently  nec^sary  or  expedient  for  the  purpose  of  obtaining 
full  information  for  all  or  any  of  the  aforesaid  purposes.  Persons  authorised  to  enter 
can  do  so  in  the  same  way  aa  if  charged  with  execution  of  decree.  Applications  for  such 
orders  by  either  party  to  be  after  notice  given  in  writing  to  defendant  after  service  of 
summons,  or  to  plaintiff  after  applicant  has  appeared. 

A  party  mav  be  pat  in  immediate  possession  of  land,  snbject  of  suit,  if  person 
in  possession  of  land  or  tenare,ne£decting  to  pay  Government  revenue  or  rent  due  io  pro- 
prietor of  the  tenure,  brings  such  land  or  tenure  in  consequence  under  order  of  sale, 
provided  such  party  pay  revenue  or  rent  due  previous  to  the  sale.  The  Court  has  also 
a  discretion  of  taking  security  from  them,  and  in  its  decree  may  award  against  de- 
faulter amount  so  paid  with  interest  at  fitting  rate,  or  may  charge  it  in  any  luljustment 
of  accounts  directed  in  the  decree  passed  in  the  suit. 

If  the  subject-matter  of  the  suit  be  money,  or  other  thing  capable  of  delivery,  and  any 
party  thereto  admits  that  he  holds  it  as  trustee  for  another,  or  that  it  belongs  to,  or  is  due 
to,  another,  Court  may  order  it  to  be  deposited  in  Court,  or  delivered  to  mxcti  other  party, 
with  or  without  security,  subject  to  Court's  further  directioii* 


(/}  Paoger  of  waste,  ko. ,  must  be  proved 
ere  an  Mt  interim  injunction  can  be 
gnnted,  and  where  it  is  essential  that 
properiy  riioald  be  kept  in  its  existing 
fonoitioa.  Manmohini  IhsH  v.  lohame 
yeeJkui,  S.  W.  JR, XIII.  60 ih,  VI.  Mis  1. 

{k)  An  inlunction  was  granted  (1)  to  re- 
strain a  decree-holder  from  selling  a  share 
in  certain  premises  which  he  had  attach- 
ed in  elocution.  The  allegation  of  the 
patties  in  possession,  when  they  brought 
their  suit  aadmade  this  implication,  was 
tMt  4h^  were  i^  jpossessicm  under  a  de- 
cree of  Court  obtained  upon  a  mortgage 
at  a  time  when  the  moitgagorsto  decree- 
holder  had  ne  iateiest  in  the  property. 
fimf^JM  XJifUru  ▼.  Mfikima  Ckunt^ 
Ba^,  B.  L  a.,  264. 


(2)  To  reetraia  a  decree-holder  from  exe- 
cuting a  decree  for  possession  of  an  xmdi- 
vided  moiety  of  a  dwelling-house  to  the 
remaining  moiety  of  which  applicant 
alleged  he  was  jointly  entitled  and  was 
in  possession  with  his  family,  and  now 
brought  a  suH,  prayixigfor  piuidtion.  [It 
is  not  easy  to  see  xmaer  which  head  of 
491  this  would  fall.  Ei>.]  Anant  Nath 
Dey  V.  Mackintoth,  ib.  511, 

(S)  To  restrain  a  defendant  where  he  had 
expressed  his  intention  to  take  certain 
money  for  the  purpose  of  investing  in 
trade,  which  had  oeen  attached  by  a 
Magistrate,  and  to  recover  which  the 
suit  was  now  broi^ht.  Oolah  Chmnder 
Chehoe,  v.  Afokttn  Okunder  Ohote,  8,  W, 
n^XIIL,  95. 
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'  495.    An  injunction  directed  to  a  corporation  or  public 

iDjiinction  to  oorporetion  Company  is  binding,  not  only  on  the 
binding  on  its  members  and  corporation  or  company  itself,  but 
^^^'•"-  also  on  all  members  and  oflBcers  of 

the  corporation  or  company  whose  personal  action  it  seeks 
to  restrain.  (/) 

496.    (93)  Any  order  for  an  injunction  may  be  dis- 
order for  injunction  may    charged,  or  varied,  or  set  aside  by 
be  disobaiged,  varied,  or  set    the   Court,    on   application    made 
"»de.  thereto  by  any  party  dissatisfied 

with  such  order. 

Compensation  to  defendant  497.    (96)  If  it  appears  to  the 

lor  issue  of  injunction  on  in-    Court  that  the  injunction  was  ap- 
sufficient  gromj^s.  pijed  for  on  insuflBcient  grounds,  or 

if,  after  the  issue  of  the  injunction,  the  suit  is  dismissed 
or  judgment  is  given  against  the  plaintiff  by  default  or 
Otherwise,  and  it  appears  to  the  Court  that  there  was  no 
probable  ground  for  instituting  the  suit, 

the  Court  may,  on  the  application  of  the  defendant, 
award  against  the  plaintiff  in  its  decree  such  sum,  not  ex- 
ceeding one  thousand  rupees,  as  it  deems  a  reasonable  com- 
pensation to  the  defendant  for  the  expense  or  injury  caused 
to  him  by  the  issue  of  the  injunction: 

Provided  that  the  Court  shall  not  award  imder  this  sec- 

p^  .  tion  a  larger  amount  than  it  might 

decree  in  a  suit  for  compensation.(i/i) 

An  award  under  this  section  shall  bar  any  suit  for  com- 
pensation in  respect  of  the  issue  of  the  injunction. 

B. — Interlocutory  Orders, 

498.    The  Court  may,  on  the  application  of  any  party  to 

.      .       a  suit,  order  the  sale,  by  any  person 

J^T^l^T^t^    named  in  such  order,  and  in  such 

manner  and   on  such   terms  as  it 

thinks  fit,  of  any  movable  property  being  the  subject  of 

such  suit,  which  is  subject  to  speedy  and  natural  decay,  (n) 

^  ,        ,    ,  499.  The  Court  may,  on  the  appli- 

^^:S^VS^    cation  of  any  party  to  a  suit,  U 
matter  and  to    authorise     On  SUCh  terms  aS  it  thinks  fit, 
entry,  taHng  of   samples 
and  experiments, 

(a)  make  an  order  for  the  detention,  preservation,  or  in- 
spection of  any  property  being  the  subject  of  such  suit; 

(i)  for  all  or  any  of  the  purposes  aforesaid,  authorise 
any  perscm  to  enter  upon  or  into  any  land  or  building  in 
the  possession  of  any  other  party  to  such  suit,  and 

(c)  for  all  or  any  of  the  purposes  aforesaid,  authorise  any 
samples  to  be  taken,  or  any  observation  to  be  made  or  ex- 
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A  mere  allegation  that  defendant  wishes  to 
realise  debts  W'brii^ing  actions  in  Gonrt 
is  no  ground  for  an  injunction.  Prosuno 
Moule  Dad  v.  Woamer  Moyle  Dasi,  tb, 
XIV,  409. 

Nor  can  an  injunction  nnder  this  section  be 
grantedto  restrain  a  defendant  betrothed 
-from  making  a  marriage  with  a  third  per- 
son.    Oanjpat  Narayan  Siny,  I,  L,  R,  C, 
I.,  74. 

The  Court, ingnmtin^  an  ad  interiuh  injunc- 
tion, will  first  see  uiat  there  is  a  bona  fide 
contention  between  the  parties,  and  then 
on  which  side,  in  the  event  of  obtaining 
a  successful  result  to  the  suit,  will  be  the 
balance  of  inconvenience  if  the  injunction 
do  not  issue,  bearing  in  mind  the  princi- 
ple of  retaining  immovable  property  in 
itatu  quo. 

On  those  principles,  an  injunction  was  grant- 
ed to  restrain  the  defendants  from  "sell- 
ing, alienating,  or  otherwise  disposing", 
of  certain  houses,  the  subject  of  a  suit,  in 
which  the  plainti£f,  claiming  under  the 
will  of  his  father,  sought  to  set  aside  pro- 
ceedings in  execution  taken  by  an  execu- 
tor (under  whom  the  defendants  claimed) 
after  the  death,  but  before  the  grant  of 
probate  of  the  will,  of  the  d^ceiued,  and 
by  which  proceedings  the  executor 
had  seized  the  houses  in  satisfaction  of 
his  own  debt.  Oome^  v.  CJa/rter  and 
others,  1  Tnd,  Jut.,  N.  8.,  411. 

A  Distaict  Court  cannot  make  orders  under 
this  section  in  a  suit  pending  in  a  sub- 
ordinate Court  without  withdrawing  it 
first.  Dliwndircm  Sautwram  v.  Chundana 
bhai,  B<m.  H.,  C,  IL,  98. 

(Q  An  interim  injunction  was  granted  in 
case  of  Moron  y.  River  Steam  2favigation 
Cmpafi/y,  B,  L,  B,  XIV,,  352,  because 
the  Court  held  that  there  was  an  equity 
which  entiUed  plaintiffs  to  be  kept  in 

r*9t  and  undisturbed  possession  of  a 
k  until  repairs  had  been  completed. 
The  affidavits  of  the  phdntifis  stated  that» 
on  the  faith  of  the  agreement,  one  of  their 
steamers  had  been  docked  and  taken  to 
pieces  ;  that  the  repairs  could  not  be 
finished  for  a  considerable  time,  aud  that 
the  vessel  could  not  be  removed  from 
dock  without  great  loss  and  irreparable 
injury  to  them.  The  affidavits  of  the  de- 
'  feodauts  denied  the  making  of  theagree- 

-  ment  alleged  by  the  plaintifEs,  and  set 
forth  another  agreement,  under  which 
they  alleged  the  plaintiff^  had  been  in  pos- 
session of  the  dock,  and  which  agreement, 
having  come  to  an  end,  they  were  en- 
titled to  eject  the  plaintifis.  They  did 
not  deny  the  loss  to  the  plaintiffii  which 
would  be  the  result  of  moving  the  ves- 
sel before  the  repairs  were  completed, 
nor  did  they  allege  any  delay  in  makina 

.   the  repairs;  they  subxnitted  that  such 


loss  would  be  the  consequence  of  the 
plaintiffis*  own'act  in  dockmg  the  vessel 
without  any  final    agreement    having 
been  come  to  between  tiie  parties.  * 
(m)  Where  no  award  has  be^  maAe  suit 
for  damage  is  not  barred.  NinmdaKunMr 
Shahu  V.   Chw  Slu^nkar,  B,  L,  R.   F., 
ap,  4. 
(n)  It  is  the  duty  of  every  Court  to  pass  dis- 
tinct orders  upon  all  petitions  and  appli- 
cations properly  presented  to  it  in  con- 
nection with  any  suit  pending  before  it. 
When  an  application  is  made  in  due  time 
by  a  person  who  has  an  interest  in  the 
result  of  the  suit,  prayins  to  be  added 
as  a  defendant,  under  sec.  S2,  the  applica- 
tion ought  to  be  granted.   Koylasnnath 
BoyY,  Nwrendwr  Xbtmar  Dutt  Ohawdh» 
ry,  J3,  W,  R,  F.,  109. 
The  plaintifiTs  omission  to  appeal  against 
an  interlocutory    order  of  l^e  Sudder 
Court,  remanding  his  suit  for  re-trial  oa 
the  production  of  the  mortigage  accounts, 
did  not  preclude  him  from  insisting  be- 
fore the  Privy  Council  that  the  remand 
for  the  production  of  the  accounts  was 
erroneous,  and  that  the  cause  ediould 
have  been  decided  in  his  favour,  notwith- 
standing the  non-production  of  the  ac- 
counts,   A,  J,  Forbes  v.  AmeeT'OO'nUsa 
Begum,  ib,,  P.  C,  47. 
Where  an  appeal  was  laid  from  an  order 
relating  to  the  execution  of  a  decree,  and 
the   High  Court  directed  an  amfn  to 
make  a  map  of  the  proi>erty  delivered 
over,  and   this  map,  owing  to  certain 
proceedings  in  a   subordinate    Judge's 
Court,  was  not  transmitted,  but  a  second 
amin  was   sent    and   made    a  second 
mi^>,  the  High  Court  proceeded  on  the 
first  amln's  map   and  ^report  no  excep- 
tion against  it  having  been  filed — and 
wholly  disregarded  the  proceeding  in 
the  subordinate  Judge's  Court.  Xa(;t/Sb« 
hoo  V.  Maharaja, 
The  Judicial  Committee  of  the  Privy  Conix* 
oil  were  not  avhire  of  any  law  or  re^^ula- 
tion  prevailing  in  India  which  reno&red 
it  imperative  upon  the  suitor  to  appeal 
from  every  interlocutory  order  by  which 
he    might  conceive  himself   aggrieved, 
under  the  penalty,   if  he  did  do  so,  of 
forfeiting  for  ever   the   benefit  of  the 
consideration  of   the  Appellate  Court. 
Maharajah    Maheshur    Singh    v.    ths 
Bengal  Government,  7,  283. 
An  interlocutory  order,  not  purpK)rting  to 
dispose  of  the  cause,  not  naving  been 
appealed  against.  Held  not  to  preclude 
t£e  appellant  from  raising  matters  con- 
nectea  therewith  upon  appeal  from  the 
final  decree.    Ibrbes  v.  Amee  r-oo-nissa 
Begum,    10,    340;    Sheonath    v.    Barn* 
nath,  10,  413,    M,  I.  C,   I.  to  XIV,. 
146. 
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periment  to  be  tried,  which  may  8eem  neoeasaiy  or  expedi* 
eot  for  the  purpose  of  obtaining  full  information  or  eyi- 
dence. 

The  proviBiont  hereinbefore  contained*  as  to  execution 
of  process  shall  apply,  mutatis  mutandis,  to  persons  autho- 
rised to  enter  under  this  section. 

500.  An  Implication  by  the  plaintiff  for  an  order  under 

section  498  or  section  499  may  be 

defendant  at  any  time  after  service 
of  the  summons. 

An  application  by  the  defendant  for  a  like  order  may 
be  made  after  notice  in  writing  to  the  plaintiff^  and  at  any 
time  after  Uie  applicant  has  appeared. 

501.  (91)    When   land  paying  revenue    to   Qovem* 
When  jmrty  may  be  pat    ment,  or  a  tenure  liable  to  sale,  is 

in  inimedi^  posaession  of  the  subject  of  a  suit^  if  the  party  in 
land,  the  subject  of  8uit  possession  of  such  land  or  tenure 
neglects  to  pay  the  Government  revenue,  or  the  rent  due 
to  the  proprietor  of  the  tenure,  as  the  case  may  be,  and 
such  land  or  tenure  is  consequently  ordered  to  be  sold,  any 
other  party  to  the  suit  claiming  to  have  an  interest  in  such 
land  or  tenure  may,  upon  payment  of  the  revenue  or  rent 
due  previously  to  tne  sale  (and  with  or  without  security  at 
the  discretion  of  the  Court),  be  put  in  immediate  posses- 
sion  of  the  land  or  tenure  ; 

and  the  Court  in  its  decree  may  award  against  the  defaul- 
ter the  amount  so  paid,  with  interest  thereupon  at  such 
rate  as  the  Court  thinks  fit,  or  may  charge  the  amount  so 
paid,  with  interest  thereupon  at  such  rate  as  the  Court 
orders,  in  any  adjustment  of  accounts  which  may  be  direct- 
ed in  the  decree  passed  in  the  suit. 

502.  (09)  When  the  subject-matter  of  a  suit  is  money 

or  some  other  thing  capable  of 
^DepojH  of  money.  &•..    delivery,  and    any   party    thereto 

admits  that  he  holds  such  money  or 
other  thing  as  a  trustee  for  another  party,  orthat  it  belongs 
or  is  due  to  another  party,  the  Court  may  order  the  same 
to  be  deposited  in  Court  or  delivered  to  such  last-named 
party, with  orwithout  security,  subject  to  the  further  dir^> 
tion  of  the  Court 


CHAPTER  XXXVI. 
Appointment  of  Receivers. 

503.    (92)  Whenever  it  appears  to  the  Court  to  be 

-  ^    ^  ^  necessary  for  the  realization,  preseva* 

poSTr^w""^  *"  '"•    tion,  or  Uter  custody  or  ianage- 

ment  of  any  property,  movable  or 
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CHAPTER  XXXVL 

Eo^edit  reipiibliccB  ne  sua  re\qtM  maU  ulaiuT, 

BVSBT  High  Court  and  District  Court  may  appoint  a  receiver  of  any  property,  ihe 
Bubiect  of  a  suit,  when  it  app^krs  necessary  for  better  custody  or  management  of 
*ncn  property ,*and  can  remove  the  person  in  whose  custody  it  may  be,  and  committing 
the  same  to  its  receiver,  ^;rant  him  (i)  suitable  fee  or  commission  on  its  rents  and  profits, 
J$i)  all  powers  for  bringing  and  defending  suits,  realizing,  managing,  protecting,  and 
improving  the  property,  and  for  collecting  and  disposing  its  rents  and  profits,  and  for 
executing  instruments  in  writing  which  owUer  has,  or  sneh  of  them  as  Court  thinks  fit. 
The  power  of  removal  does  not  however  extend  to  those  persons  whom  the  parties  to 
the  suit  severally  or  jointly  have  not  a  present  rifht  to  remove. 

The  receiver  must  mve  fitting  secuhty,  paas  his  accounts  at  periods  and  in  form  di* 
reeted,  pay  balance  due  th^eon  as  the  Court  directs,  and  be  responsible  for  all  loss 
caused  to  the  property  by  wilful  default  or  gross  negligence.  If  the  property  be  land 
paying  revenue  to  Qovemment  and  Court  considers  interests  of  all  concerned  wiU  b« 
bestpromoted  by  Collector's  management.  Court  may  appoint  Collector  receiver. 

Subordinate  Courts^  when  they  consider  appointaient  of  a  receiver  expedient,  must 
nominateponon  they  deem  fit^  Mid  submit  his  name,  with  grounds  for  nomination,  to 
District  Court  for  fitting  orders. 

The  remuneration  aUowed  to  a  receiver  or  manager  appointed  under  sec.  503  or  • 
manager  appointed  under  sec  243  by  any  Civil  Court  in  tiie  Mofussil  of  the  Presidency 
of  Bombay,  under  the  Regulations,  is  to  be  fixed  by  the  Court  appointing  him,  according 
to  its  direction,  at  a  percentage  not  exceeding  as  a  maximum  5  per  cent,  on  tibe  amounts 
realized,  subject  to  diminution  when  the  estate  is  of  cimsiderable  value,  or  when  th« 
trouble  of  management  wiU  probably  be  smalL   I6tk  January,  1872.  JSom.  H,  O. 


(o)  Although  the  po^er  of  the  receiver,  as 
manager  apjiointed  under  this  section, 
to  take  the  initiative  in  law  suits  for 
the  benefit  of  the  estate  under  his  charge, 
is  dependent  on  the  extent  of  the  powers 
which  the  Court  mskj  have  granted  him, 
there  can  be  no  doubt  that  such  receiver 
and  manager  has  a  right  under  his 
general  powers  to  appear  and  be  heard 
as  defendant  or  respondent  in  any  suit 
affecting  the    interests  of  the   estate. 


€hmga  Smah  v.  Mirza  AhdvUah  Beg, 
8.  D,  A,  (i^.-TF.  P.),  1862,  1. 
A  Court's  power  to  attach  property  and 
appoint  a  receiver  extends  only  to  the 
custody  of  the  property  in  dispute,  and 
ceases  when  the  suit  comes  to  an  end. 
An  action  cannot  be  maintained  after  a 
claim  is  dismissed,  or  pending  a  suit. 
Skeikh  UehiMdikt^Y.  S.  AAmud,  8,  W.K, 
XIV.,  884. 


CHAPTER  XXWIL 
Modus  0t  convenUo  vkicurU  legem. 


This  chapter  provides  for  three  classes  of  arbitratioiL 

(0  Those  in  which,  after  institution  of  suit  and  before  judgment  is  ptonxnaoeA^  M 
the  pMrties  to  A  suit  desire  that  any  master  between  them  may  be  referred  to  arbitra- 
tion.  In  such  cate  the  parties  in  person  or  their  respective  pleaders  ofify,  when  speci- 
ally so  authorised  in  writing  can  apply  in  writing,  stating  tne  particular  matter  sought 
to  be  referred  for  an  order  of  reference.  The  arbitrator  is  to  be  nominated  by  the 
parties  in  such  mannOT  as  they  may  agree :  the  Court  appoints  only  H)  when  they 
cannot  agree  as  to  such  nomination,  or  (u)  when  the  person  nominated  refuses  to  accept 
the  office  and  tiie  parties  wish  nomination  so  to  be  made.  The  matter  in  difference 
is  referred  by  Court's  order  to  the  arbitrator  with  a  reasonable  tiaie  fixed  for  delivery 
of  the  award  specified  in  it.  Onoe  referred  to  arbitration,  a  Court  cannot  detl  with 
the  matter  aoain,  unless  arbitrators  or  umpire  {i)  die,  become  incapable,  refuse  or  n^deot 
to  act,  or  foave  British  India  without  any  likdihood  of  eany  return,  or  (it)  do 
not  complete  award  within  time  specified  froon  want  of  necessary  evidence  or  informa- 


ticm,  or  any  other  cause,  or  {iii  Vstate  the  award  in  part  or  whole  is  a  speoial  case  for 
the  Court's  opinion.  The  award  is  <i«)  partly  upon  a  matter  not  ref erM  to  arbitra* 
.iion,  provided  it  can  be  se{>arated  from  the  rest  and  does  not  affect  the  decision  on 
the  matter  referred,  or  (v)  id  imperfect  in  form,  or  oontains  obvious  error  which  can 
be  attiMided  witiiout  affsoting  mch  deeiaion^  er  (vi.)  has  le€t  undetenained  any  matter 
nUtiedf  or detsimuned matternot  refenrad,  or  {vtii  from indefiniteiua ii  inoapftbla  of 
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immovable,  the  subject  of  a  suit,  or  under  attadmient^  the 
Court  may  by  order 

(a)  appoint  a  receiver  of  such  property,  and,  if  need  be, 
(p)  remove  the  person  in    whose  possession  or  custody 
the  property  may  be  from  the  possession  or  cus- 
tody thereof; 
(e)  commit  the  same  to  the  custody   or  management  of 
such  receiver ;  and 

(d)  grant  to  such  receiver  such  fee  or  commission  on  the 

rents  and  profits  of  the  property  by  way  of  re- 
muneration, and  all  such  powers  as  to  bringing  and 
defending  suits,  and  for  the  realization,  man- 
agement, protection,  preservation,  and  improve- 
ment of  the  property,  the  collection  of  the  rents  and 
profits  thereof,  the  application  anddispnosal  of  such 
rents  and  profits,  and  the  execution  of  instruments 
in  writing,  as  the  owner  himself  has,  or  such  of 
•See  p.  20a  those  powers  as  the  Court  thinks  fit*  (a) 

„     ,     .,.,.,..  Every  receiver  so  appointed  shall 

Eocdrer*!  liabilities.  "^  ^'^ 

(e)  give  such  security  (if  any)  as  the  Court  thinks  fit 
duly  to  account  for  what  he  shall  receive  in  respect  of  the 
property, 

(f)  pass  his  accounts  at  such  periods  and  in  such  form 
as  the  Court  directs, 

(y)  pay  the  balance  due  from  him  thereon  as  the  Court 
directs,  and 

(A)  be  responsible  for  any  loss  occasioned  to  the  property 
by  his  wilful  default  or  gross  negligence. 

Nothing  in  this  section  authorises  the  Court  to  remove 
from  the  possession  or  custody  of  property  under  attach- 
ment any  person  whom  the  parties  to  the  suit,  or  one  of 
them,  have  or  has  not  a  present  right  so  to  remove. 

604.  (92)  K  the  property  be  land  paying  revenue  to 
„^      ^  „  ,       Government,  or  land  of  which  the 

deemed,  and  the  Court  considers 
that  the  interests  of  those  concerned  will  be  promoted  by 
the  management  of  the  Collector,  the  Court  may  appoint 
the  Collector  to  be  receiver  of  such  property. 

505.  The  powers  conferred  by  this  chapter  shall  be 
^  exercised    only    by    High    Courts 

thS^S>^T  and  District  Courts:  Provided  that 

whenever  the  Judge  of  a  Court  sub- 
ordinate to  a  District  Court  considers  it  expedient  that  a 
receiver  should  be  appointed  in  any  suit  before  him,  he 
shall  nominate  such  person  as  he  considers  fit  for  such 
appointment,  and  submit  such  person's  name,  with  the 
grounds  for  the  nomination,  to  the  District  Courts  and  the 
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execution,  or  (mV)  is  open  to  an  objection  as  to  legality  upon  the  face  of  it,  or  becomes 
void,  (ix)  on  refusal  of  arbitrators  or  umpire  to  re-consider  it,  or  (op)  on  spround  of  corrup- 
tion or  misconduct  of  arbitrator  or  umpire,  or  (an)  on  sround  of  ^udulent  concealment 
by  either  party  of  matter  which  he  ought  to  have  disclosed,  pr  of  wilfully  misleading  or 
deceiving  arbitrator  or  umpire,  or  {mi)  on  ground  of  its  having  been  made  i^ter  issue 
by  Court  of  order  superseding  arbitration  and  restoring  suit,  or  (xiii)  of  its  having  been 
made  after  period  allowed  by  Court 

In  the  first  of  the  above  cases,  the  Court  may  either  appoint  a  new  arbitrator  or 
umpire  in  tiie  place  of  person  so  dying,  &c.,  or^  making  an  order  superseding  the  arbitra- 
tion, proceed  with  the  suit ;  in  the  second  it  mav  grant  either  further  time,  and  from 
time  to  time  enlarge  period  for  delivery  of  award,  or,  making  an  order  superseding  the 
arbitration,  proceed  with  the  suit ;  in  the  third  and  fourth  it  may  modify  or  correct 
^e  awtud  ;  m  the  fifth,  sixth,  and  seventh,  it  may  remit  it  or  any  matter  in  it  to  the 
re-consideration  of  the  same  arbitrators  or  umpire  on  befitting  terms. 

If  the  r^erence  be  to  two  or  more  arbitrators,  provision  should  be  made  in  the  order 
for  difference  of  opinion  by  appointment  of  umpire,  or  declaring  that  decision  shall  be 
with  majority,  if  major  part  a^e,  or  empowering  arbitrators  to  appoint  umpire  or 
otherwise,  as  parties  agree,  or  if  they  do  not  agree,  as  Court  detennines.  If  umpire  is 
appointed  Court  shall  nx  reasonable  time  for  delivery  of  his  award. 

Arbitrators  empowered  by  order  of  reference  to  appoint  an  umpire  and  failing  may 
be  served  by  any  of  the  parties  with  written  notice  to  appoint  an  umpire,  and  if,  within 
seven  days  after  service  of  such  notice,  or  such  further  time  as  Court  may  aUow,  no  um 
pire  be  appointed,  Court  may  appoint  an  umpire,  on  application  of  parl^  who  has  served 
such  notice.  All  arbitrators  or  umpires  appointed  under  any  of  the  above  rules  shall 
•  have  the  same  powers  as  if  their  names  had  been  inserted  in  the  order  of  reference. 

When  arbitrators  or  umpire  desire  to  examine  parties  or  witnesses,  Court  shall  issue 
same  processes  as  it  may  in  suits  tried  before  it  :  persons  making  any  default,  or  refusinj? 
evidence,  or  guilty  of  contempt  to  arbitrator  or  umpire  during  investigation,  shall  be  vibited 
with  the  same  result  as  if  they  had  been  in  a  suit  before  the  Court. 

An  umpire,  after  appointment,  may  enter  on  reference,  in  place  of  arbitrators  if  they 
have  allowed  appointed  time  to  expire  without  an  award,  or  delivered  written  notice  to 
Court  or  umpire,  stating  that  they  cannot  agreOi  The  award  must  be  signed  by  the  per- 
sons making  it  and  filed  in  Court  together  with  depositions  and  documents  taken  and 
proved  before  them,  and  notice  of  filing  shall  be  given  to  the  parties.  With  Court's  con- 
sent, arbitrators  or  umpire  may  state  award  as  to  whole  or  any  part  in  form  of  a  special 
case  for  Court's  opinion.  This  opinion  shall  be  delivered  and  form  part  of  the  award.  A 
Court  can  also  mike  fitting  order  about  costs  of  arbitration,  if  any  question  arise  thereon, 
and  award  contain  no  sufficient  provision. 

The  Court  shall,  after  expiry  of  time  within  which  it  may  be  set  aside,  give  judgment 
according  to  the  award  if  it  see  no  cause  to  remit  it  for  re-consideration,  and  if  no  application 
has  been  made  to  set  it  aside,  or,  having  been  made,  has  been  refused,  or  according  to  its 
own  opinion  on  such  case,  if  it  has  been  submitted  in  the  form  of  a  special  case.  Decrees 
shall  be  enforced  upon  the  judgment  like  any  other  decree,  but  no  appeal  shall  Ue  except  so 
far  as  decree  is  in  excess  of,  or  not  according  to,  award. 

The  second  class  are  agreements  in  writing  to  refer  to  arbitration  of  any  person  named 
therein,  or  to  be  appointed  by  Courts  having  jurisdiction  in  the  matter  to  which  the  agree- 
ment relates. 

The  psrties  may  apply  in  writing  that  such  agreement  may  be  filed  in  Court ;  thereupon 
it  shall  be  numbered  and  registered  as  a  suit  between  one  or  more  of  parties  claiming  to  be 
interested  as  plaintifis  and  the  others  as  defendants,  or  if  appli<5ation  was  not  presented  by 
aU,  between  applicant  as  plaintiff  and  other  parties  as  defendants. 

Notice  to  show  cause  against  filing  it  within  time  specified  therein,  shall  be  given  to  any 
of  the  parties  who  have  not  applied.  On  sufficient  cause  not  being  shown.  Court  maycause 
agreement  to  be  filed;  shall  ms^Q  the  order  of  reference,  and  nominate  abitrator  when  not 
named  therein,and  parties  cannot  agree  as  tonomlnation.  Proceedingsunder  order  of  reference 
in  tins  class  shall,  as  far  as  they  are  consistent  with  agreement  filed,  follow  tiiose  already 
given  for  the  first  dass. 

The  third  class  are  awards  in  matters  which  have  been  referred  to  arbitration  without 
tfie  intervention  of  any  Court.  An^  person  interested  therein  can  apply  in  writing  to 
Court  of  lowest  grade  having  jurisdiction  over  the  matter  of  tiie  award,  that  it  be  filed  in 
Court.  The  application  will  be  numbered  and  register^,  and  notice  given,  as  under 
the  second  class.  Finally,  if  no  ground  against  it  can  be  alleged  under  the  sixth  to 
thirteenth  grounds  enumerated  above,  Court  shall  order  it  to  be  filed  and  it  shall  take 
effect  as  an  award  under  the  provisions  of  this  chapter. 

The  provision  of  sees.  5127,  525  and  526,  bv  which  legal  validity  is  given  to  enforce  the 
awards  of  pzirate  arbitrators,  is  an  adinirable  one,  to  the  use  of  which  everj  encoa< 
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District  Court  shall  authorise  such  Judge  to  appoint  the 
penoQ  so  nominated,  or  pass  such  other  order  as  it  thinks 


PARTV. 

OF  SPECIAL  PROCEEDINGS. 


CHAPTER  XXXVII. 

REFERENCE  TO  ARBITRATION. 
M,  S06.    (312,  313;  If  all  (p)  the  parties  to  a  suit  desire 
.  that  any  matter  in  difference  be- 

pl/SJ^^^of  «f^cJ:^  tweeu  them  in  the  suit  be  referred 
to  arbitration,  they  may,  at  any 
time  before  judgment  is  pronounced,  apply,  in  per&on  or 
by  their  respective  pleaders  sp0cially  (q)  authorised  iu 
writing  in  this  behalf,  to  the  Court  for  an  order  of  refer- 
ence. 

Every  such  application  shall  be  in  writing  and  shall 
state  the  particular  matter  sought  to  be  referr^.  (r) 

M.      507.  (314)  The  arbitrator  shall  be 

.     .  .         nominated  by  the  parties  in  such 

^Nonmiauoji    of  arbitn^.    planner  as  may   be    agreed  upon 

between  them. 
If  the  parties  cannot  agree  with  respect  to  such  nomina- 
tion, or  if  the  person  whom  tbay 
nato^it^J?  ^  '^"^'    nominate  refuses  to  accept  the  ar- 
bitration and  the  parties    desire 
that  the  nomination  shall  be  made  by  the  Court,  the  Court 
shall  nominate  the  arbitrator. 
M.  508.  (315)  ThB  Court  shall,  bv  order,  refer  to  the  arbi- 
trator («)  the.  matter  in   difference 
Order  of  FetBrenoe.  ^y^j^  j^^  ^  required  to  determine 

(t),  and  shall  fix  such  time  as  it  thinks  reasonable  for  the 
delivery  of  the  award,  and  specify  such  time  in  the  order,  (u). 

When  once  a  matter  is  referred  to  arbitration,  the 
Court  shall  not  deal  with  it  in  the  9$m^  suit,  es^^pt  as 
hereinaffeer  provided. 

M.  509.  (316)  If  the  reference  be  to  two  or  more  arbi- 
_,        .  .      ^        trators,  provision  shall  be  njade  in 

oSt^K-p^A'S:  the  order  for  a  cliferen<«of  opinion 
lov  4i£fer«Boe  of  opinion.       apxong  the  arbitrators  (<^). 

(a)  by  the  appointment  of  an  umpire,  or 

(b)  by  declairing  that  the  decision  shall  be  with  the  ma- 

jority if  the  miyor  part  of  the  arbitrators  agree,  or 

(c)  by  empowering  the  arbitratcHrs  to  appoint  aa  um- 

pire, or 


Digitized  by  VjOOQIC 


OXn>H  BULK  ON  ABBXTRITIOK 


297 


ngwfteatfiMiM  be  gives.  It  is  Mt  liMessaty  tbaft  the  jittrtiasdiosldhaye  Mqniaeeedln 
•nd  f ornuOly  agned  to  the  awMcL  It  is  enough  that  tfa^  faiilj  agreed  to  the  rtferaiiM 
to  arlntrataoa. 

In  all  cases  of  arbitration,  whether  by  order  of  Ooort,  or  otherwise,  the  piefrisioas 
of  sec  521,  which  declare  that  the  awaxd  of  arbitrators  is  onlj  liable  to  be  set  aside  on 
the  distinct  gronnd  of  eorniption  or  misoondact  of  the  arbitraton,  ehonld  be  partieularly 
borne  in  mind.    It  is  not  for  the  Court  to  go  into  the  merits  of  a  fair  arbitration. 

This  point  has  been  decided  in  an  important  ease  which  took  place  in  the  Qond* 
District— Ali  Knki  Khan,  the  ex-Prime  Minist^,  and  Shah  Mnkhan  1^1,  the  great  bank- 
er, referred  a  diq^nted  Banking  account  {inyolring  a  very  difficult  question  re^^ardlng 
money  exaeted  from  the  banker  \jy  the  rebels  on  account  of  the  ez-Minister,  as  he  alleg- 
ed) to  the  Maharajah  of  Bulrampo;«,  who  made  a  formal  and  detailed  Written  awarll 
The  banker  then  turned  round,  and  said  that  he  had  referred  it  to  get  a  proper  and  }ust 
decision,  (i.  e.,<me  altogether  in  his  &TOur),  Hot  to  get  this  decision  to  whioh  he  objected, 
jraodueing  books  of  legal  authority,  sent  up  from  Calcutta,  regarding  Agents  acting  on 
eompnlsion  and  neeessity.  The  Judicial  Commissioner  wtirely  decmned  to  go  into  the 
ment%  and  gave  to  the  Maharajah's  decision  the  force  of  a  decree  tmder  see.  025 ; 
and,  seeing  t^  absenee  of  any  laws  on  these  subjects  deelared  applicable  to  this  oenn- 
tiy,  and  the  necessary  difficulty  of  ascertainiiig  ezaetly  the  facts  which  ooonrred  during 
the  rebellion,  he  stated  that  he  had  infinitely  greater  satisfaction  in  accepting  the  award 
€<  the  Maharajah,  than  in  any  in  which  he  could  himself  haye  made. 

3.  Section  626  does  not  require  that  the  r^erence  to  arlntration  should  have  been 
made  in  writings  and  in  many  p«tW  cases  it  will  have  beenTerbaL  There  is  not 
even  any  pterisioa  requiring  that  ue  award  should  hare  been  made  in  writing.  It 
seems  to  be  onon^  that  the  fact  of  theieferenoe  and  award  should  be  dearly  estab- 
lished. But  it  will  doubtless  be  very  desirable  that^  as  far  as  possible,  arlntratcns' 
•wards  should  be  reduoed  to  writing  $  the  Ordinary  village  Hindoo  will  suffice*  Aild 
the  use  of  writing  f<Hr  the  reference  also  should  be  encouraged.    Sse  also  Mmdhoo  MamH 

But  ss.  62S«  624  are  also  important  Ss.  626, 526  regard  oases  in  whicb Afl  award  hasbeen 
given  beteie  parties  same  into  Court.  Under  ss.  623, 624  when  parties  have  only  gone  so  far 
as  to  agree  to  arbitratioii,  they  may  file  a  written  agreement  to  that  effect,  ttie  appli<»i- 
tisn  bemg  written  upon  a  twentv-rupees  stamp  (Schedule  II ,  Article  18,  Court  Feer  Act,) 
and  the  arbitration  will  be  carried  out  as  in  an  ordinary  suit. 

In  an  suits,  when  reference  ii  made  to  arbitration,  (and  such  referenoe  should  be 
evfliy  way  eneoimged  in  all  si^taUe  eases)  these  exsdlent  proriiions  should  be  fully 
mted  up  tou 

Our  radges  may  ftirlv  use  their  infiueiice  to  iaduoe  parties  to  agree  to  trbitraiioii 
in  seitable  cases.  And  that  donoi  the  evils  so  much  complained  of,  will  be  avoided  if 
the  matters  tobedeoided  and  time  allowed  are  fixed  in  a  business-like  arbitratito 
oideri  as  provided  by  se0k6«&  Oudh  C.O.I.,25. 


(p)  All  the  parties  m«stbe  wiUing;  itis 
not  enough  to  proceed  after  an  intimation 
that  a  sut  will  be  ^erred  to  arbitration 
and  time  i^ven  for  objection  limply  upon 
the  ground  that  no  objection  has  b^en 
faised.  The  eonsent  must  be  express.  See 
J^dfumbm  OkaUetjseyf.  Mimt.  Mm  Prea 
IMda^  Marsh,  6l7.  Hence  an  arbitratiim  on 
behalf  of  Sn  absent  phantifr  cmi  never  be 
eHowed  without  special  authoriU'.  Ooor 
CMmier  Ptttutw^dee  v.  Juff^U  Chmnder. 

in  appealing  to  Set  asideaa  awa*d  of  arbitra- 
lers  which  the  i^^peUant  contends  is  not 
btedhig  upon  him,  he  is  not  bound  to 
appeal  iWHaiiteveryinfeerioeutory  proceed- 
ing which  was  a  step  in  the  poeedure  that 
led  up  to  the  award.  The  consent  ol  the 
parties  is  required  to  the  reference  and  to 
the  sppofartment  d  arbitrator^  and  a  party, 
by  ly  peering  before  arbitnitors  appointed 


without  his  eonsent, 

dees  not  forfeit  Us  right  to  question 


validity  of  the  award.  Skeonathv.  Rmm 
Nath,  I.  In.  Jur.iJf.  &)  162,  S.  C,  A  W. 
R.  V,  P.  a,  21. 

(q)  Where  such  special  antherity  is  wanting, 
the  award  cannot  stand  if  objected  to  bj 
the  par^  on  whose  behalf  the  sukmdssion 
has  been  made* 

In  the  Chief  Court  many  cases  have  oc- 
curred in  which*  after  the  awaid  baa 
been  made»  this  objection  has  been  taken, 
Mid  there  is  reason  to  believe  that  the 
omission  may  be  intentionall/  made  by  a 
mrty,  with  a  view  to  his  having  a  means  in 
hii  power  of  setting  aside  the  award,  if  it 
should  be  unsatisfactory  to  him. 

The  agreeinent  to  rest  the  decision  of  a  soil 
upon  an  issue  or  issues  fixed  by  the  parties 
under  see.  160,  as  well  as  the  terms  of 
Uie  issue  sgreed  upon,  shall  be  attSstSd 
and  signed  by  the  parties  in  person  in  pre- 
sence of  the  Court,  or  by  their  ^tadeti^ 


irmvraiors  appomyea  seuce  oi  nao  \x)hix,  or  oy  ineir  pttaden^ 

or  in  spite  of  him,  I  specially  authorised  in  that  behalf  by  in 

ifl^t  to  question  the  I  instrument  in  writin^^  which  shall  be  filed 
38 
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withtheproceedingfofthefuit.  If,  there- 
fore, the  iflBue  ihall  be  engroeted  npon  a 
Mparmte  sheet  of  paper,  the  attestation  of 
pfurtiea,  or  of  their  pleadera  to  bothdocu- 
meiita,  oir.,  the  agreement  and  the  iasue, 
will  be  necessary.  N^-W,  P,,  C.  0,  /., 
164. 

Sections  606  and  007  clearly  import  that 
the  parties  must  either  name  the  arbi- 
trators, or  consent  to  the  nomination  of 
them  by  the  Court ;  and  the  Code  gives 
no  authority  to  the  Court  to  force  upon  a 
reluctant  piurty  the  decifdon  of  any  question 
in  the  cause  by  arbitrators  selected  at  its 
discretion. 

Decree  based  upon  an  award  by  arbitrators 
nominated  by  the  Judge  of  the  Civil  Court 
of  Luoknow,  and  to  whom  appellantrefused 
to  agree,  set  aside,  the  Court  being  of 
opinion  tiiat  the  defect  in  nomination  had 
not  been  cured  by  any  waiver  to  be  im- 
plied from  the  acts  of  the  appellant.  8heo 
JfatkT,  Mam  Nath,  M.  L  X,  Z.,  418. 

(r)  There  is  nothing  in  the  Act  to  prevent 
parties  who  have  a  suit  pending  in  Coort, 
from  eubmittinff  the  subject-matter  of 
that  suit  and  other  matters  in  diroute  to 
wbitratioD,  under  sees.  525,  526.  What- 
ever matters  they  may  affree  to  refer  to 
arbitration,  they  can  refer  such  or  any 
of  saoh  as  are  in  dififerenoe  between 
them  in  the  suit.  The  Court,  in  passing 
judgment  on  the  award,  must  confine 
itsdi  to  the  plaintiffs*  daun,  and  give  a 
decision  thereon.  PrafuUh  Ch/omdhry  v. 
MoMioh  Chwndor  Dau.  3.  W.  JL,  X/F., 
469.  • 

In  idrza  Akbar  B^  ▼.  Bmnd^  Ali^  iV. 
W,  P.,  IL,  419.  Mpld,  that^if  theappUca- 
tion  be  made  in  open  Court  at,  or  during 
the  final  hearing  of  a  suit  in  the  presence 
of  all  parties,  and  they  consent  thereto, 
a  written  authority  does  not  seem  to  be 
required.  See  also  JmoMnJkira  DeH  v. 
Nagatmada  Debi,  M,  JBT.  a,  7.,  106. 

Where  the  appointment  c^  arbitrators  is 
not  consented  to,  and  the  jud^ent 
proceeds  on  the  awiird,  the  decree  is  not 
binding  on  the  non-consenting  parties. 
Bm  BehaH  Roy  v.  Burgabur  Soy,  3.  W, 
R.,  XIV.,  211. 

Sees.  506  and  522  are  enabling,  and  were 
not  intended  to  be  restrictive  or  exclu- 
sive. Parties,  who  are  iui  juris,  are 
competent^  before  decree,  to  make  any 
a«n[eement  as  to  the  settlement  of  the 
Suit.  Jckgeuw  Banerjee  v.  Kfdyani 
Churn  Beo.    ib.  XXIV,,  41. 

Bights  arising  under  an  award  are  on  the 
same  footing  as  other  rights,  except  in  so 
far  as  the  legislature  has  otherwise  pro- 
vided ;  and  the  provisions  in  thef CLvil 
Procedure  Code,  enabling  a  summary 
enforcement  of  such  rights,  contain  no- 
thing indicating  an  intention  to  bar  the 


ordinanr  remedy  by  suit,  where  an  appli* 
cation  for  the  summary  enforcement  has 
been  made  and  refused.  Kota  Seetawma 
V.  KoUi^puila  Subhiah,  M,  H.  C,  F/iZ, 
81. 
Aocordinff  to  the  proper  oonstmctiott  of  the 
Code  of  Civil  Prooedure  (that  is  to  say, 
construing  it  with  reference  to  the  con- 
stitution of  the  Civil  Courts  of  Inidia, 
and  the  abiding  direction  to  them  to 
proceed  in  all  cases  according  to  equity 
and  good  conscience),  when  persons 
have  agreed  to  submit  the  matter  in 
differenoe  between  them  to  the  arbitea- 
tion  of  one  or  more  specified  persons^  ne 
party  to  the  agreement  can  revoke  the 
submission  to  arbitration,  unless  for 
good  cause,  and  a  mere  arbitrary  revoca* 
tion  of  the  authority  is  not  permitted. 
Where  no  time  was  originally  fixed 
within  which  the  award  was  to  be  mads^ 
it  is  open  to  either  party  to  hasten  the  . 
proceeding  by  giving  notice  to  the  arbi* 
trat<Mrs  tlutt  the  annuti  must  be  made^ 
and  an  umpire  appointed  within  a  rea- 
sonable time ;  but  where  the  time  which 
elapses  after  the  notice,  has  been^actively 
emploved  by  the  a^trators^  and  the 
delay  has  been  owing  to  necessity  which 
they  could  not  control,  the  |»aaiies  can- 
not recede  from  their  snbmissiQn  by  rea-* 
son  of  the  notice.  Pestonjee  Jntwtif* 
wanjee  v.  2>.  Mtmao^ee  and  Co.,  6.   W. 

n,  P.  a,  X,  51. 

(#)The  Oovemment  of  India,  (H.  D.,  544  of 
12th  February,  1873)layBdown  tbe  follow, 
ing  rules,  subject  to  which  public  ofiloMs 
may  undertake  such  arbitrations : — 

(1 .)  An  officer  shall  not  act  as  arbitrator  in 
any  case  without  the  sanction  of  his  im* 
mediate  superior,  or  unless  he  be  direct* 
ed  so  to  act  by  a  Court  having  authozitj 
to  appoint  an  arbitrator. 

(2.)  No  public  officer  shall  act  as  arbitm* 
tor  in  any  case  which  is  likely  to  c^nne 
before  him  in  any  shape  in  virtue  of  aay 
judicial  or  executive  office  which  be  may 
be  holding. 

(3.)  If  any  officer  act  as  arbitrator  at  the 
private  request  of  disputants,  he  shall 
accept  no  tees. 

(4 )  If  he  act  by  appointment  of  a  Court  of 
Law,  he  may  accept  such  fees  as  the 
Court  may  fix.— Pof^'.  €.  0.  Z,  169. 

The  office  of  arbitrator  is  a  purely  toIub* 
tary  one,  and  the  Courts  have  no  power 
to  compel  the  attendance  in  Court  of  any 
person  nominated  as  arbitrator,  with  a 
view  to  his  acceptance  of  the  office. 

In  the  event  of  an  officer  in  any  public 
department,  being  nominated  as  arbitia- 
tor  in  a  civil  suit,  the  Court,  before  ap- 
pointing him  arbitrator,  shall  refer  to 
the  official  superior  of  the  officer  oomi* 
nated,  to  asoerta!n  whether  bis  servicei 
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can  be  made   available.    Pan^,  B,  C. 
'  nil.,  1704,  dated  8th  July,  1876,  and 

an,  Prov.  a  O,  L  136. 
Whenever  a  snbordinate  public  servant  is 
required  to  serve  as  an  arbitrator,  the 
head  of  his  department  is  to  be  request- 
ed to  mention  the  most  convenient  day 
for  his  attendance,  and  the  summonses  to 
the  several  arbitrators  are  to  be  prepared 
accordingly.     M.  H.  C,  C.  0,  60. 

A  Judge  should  ascertain  whether  the  per- 
sons nominated  are  willing  to  accept  the 
office.  Trogluchhonaik  Roy  v.  CoU^  Beer^ 
bhoom,S.  W.   '.1864,888. 

A  party  seeking  to  upset  the  award  of  ar- 
bitrators appointed  by  the  Court  must 
show  that  he  did  not  request  the  Court  to 
appoint  them.  8uroapRam  Deo  v.  Oovind 
Bam  Boo,  8,  W.  E.,  VIZ,  18. 

(t)  Service  of  the  order  of  arbitration  re- 
quired by  sea  508,  shall  always  be  made 
UDOn  each  individual  arbitrator  severally, 
whose  acknowledgtnent  of  the  service,  with. 
the  date  of  service,  shall  invariably  be  en- 
tered in  writing  upon  the  order  itself, 
which  is  to  be  returned  to  the  Court  and 
filed  with  the  record.  (This  has  also  been 
enjoined  in  the  Batnj.  C  0.  /.,  68),  iV.-  W. 
P.,  a  O.  /.,  168. 

In  a  suit  wherein  the  respondent  pleaded 
(amongst  other  things;  that  he  onght  not  to 
be  bound  by  a  certain  award,  on  the  ground 
that  he  was  not  a  party  to,  nor  had  signed 
the  agreement  of  reference  to  arbitration 
which  had  been  entered  into  by  his  vakil 

-  OB  his  behall  Held,  that,  in  tke  absence 
of  all  positive  law  to  the  contrary,  the 
respondent  was  just  as  competent  to  bind 
himself  by  a  duly  authorised  agent^  as  he 
was  to  sign  the  consent  with  his  own  hand, 
and,  that  the  authority  not  being  disputed, 
this  objection  to  the  award  coiUd  not  be 
maintained.  That,  in  the  examination  of 
questions  of  this  kind,  the  broad  principles 
of  justice  and  equity  should  be  looked  to, 
and  that  whilst  due  deference  should  be 
paid  to  the  regulations,  which  In  part  con- 
stitute the  law  of  India,  mere  technical  ob- 
jections, which  afibct  not  the  merits  of  the 
case,  should  be  discouraged,  and  the  inven- 
tion of  new  grounds  of  depute,  which  have 
not  occurred  in  the  course  of  the  litigation, 
and  which  were  not  menticmed  at  the 
commencement  of  it  as  the  cause  for  the 
{promotion  of  the  suit,  should  be  more  espe- 
cially discountenanced ;  and  further,  that 
the  onmprohandi  of  an  averment  to  the 
effect  that  a  consent  to  arbitration  was 
not  a  willing  consent,  but  obtained  by 

•threats,  and  through  undue  influence  exerted 
by  persons  in  authority,  must  necessarily 
fall  upon  those  who  make  it.  7^  Zemin^ 
dar  of  Ramnad  v.  the  Zemindar  qf 
Yettiapooram,  I,  A.  VII,  441. 
(u)  Where  all  matters  in    difference  are 


referred,  arbitrator  has  power  to  deal 
with  the  costs   of  the  suit.   Mohan  LaU 
V.  Nnthu  Bam,  B,  X.  B,,  /.,  144. 
And  when  the  order  gives  him  full  discre« 
tion  over  costs,  he  uone  can  fix  the  scale. 
Barrut  Chunder  Dost  v.  Damjee  PUum' 
her,  Bourke'fBep.  C.  C,  7. 
A  Court  cannot  send  for  arbitration  mat- 
ter it  has  already  determined,   still  less 
when  an  Appellate  Court  sends  an  issue 
down  for  evidence  to  be  taken  on  it, 
can  it  send  the  whole  matter  to  arbitra- 
tion.    Chtsam  Baulat  Qeer  v.  Biue%hur 
6eer,a.  W.  B.,  XXIL,  207, 
The  Calcutta  Court  in  a  full  Bench  (S.  W. 
B.  XXI., 210,)  laid  down  that  an  Appel- 
late Court  cannot  refer  matter  in  issue 
before  it  on  appeal  to  arbitrators.  .  See 
however  &  582. 
Where   no   time   is   fixed  the  reference 
is  void.     Ounga  OoHnd  Haik  v.  Lola 
Protonno  Naik,  ib,  X.,  206. 
When  arbitrators  proceeded  with  the  ar- 
bitration after  tne  time  stated  in  the 
,  order  of  reference  had  expired,  and  at 
*  the  meetings  ^  the  parties  attended, 
and  the  arbitrators  suosequently  made 
their  awwrd,  and  it  remained  with  one 
of  them  till  bis  death,  and  was  produced 
by  the  ot^er  arbitrator  on  the  appli- 
cation of  the  parties  to  the  suit  and 
delivered  to  the  successful  party,   by 
whom  it  was  brought  into  Court,  and 
ho  moved  for  judgment  in  accordance 
therewith,  it  was  held,  that  the  arbitra- 
tor had  authority  to  make  the  award, 
and  that  it  was  properly  submitted  to 
the  Court : — further,  that  the  arbitrators 
need  not  submit  their  award  personall  v 
to  the  Court ;  and  that  an  arbitrator,  al- 
though he  may  deliver  his  award  to  one 
of  the  pckrties,   oi^t  not  to  hand  over 
with  it  the  TOOoedings,  depositions,  and 
exhibits.     SL  M,  Joaatsundri  Ban   v. 
Sanattm    Bysak,    Bom.     Lam  B.   V., 
367. 
(tf)  The  mere  absence  of  a  clause  m  the 
order  of  reference  providing  for  a  differ- 
ence of  opinion  cannot  vitiate  the  award 
where  there  is  no  such  difference  of  opi- 
nion.    Oour  Chunder  Bhuttaoharjee  ▼. 
Soday  Chunder  Nunda,  8.  W.  R„  XVIL, 
30.  and  in  Sreenath  Qhose  v,  Bt^  Chun^ 
d^  Paul,  8,  W.  B.,    nil,  111  Held, 
that,  even  though  the  Court  had  made 
no  formal  order  where  the  parties  who 
referred  the  matter  agreed  to  be  bound 
by  the  majority,  they  could  not  object 
on  this  ground. 
Where  lurbitratorshavinggiven  in  different 
awwrds,  and  the  Court  of  first  instance 
havinjg^  tried  the  case  anew,  its  deoiaioii 
is  upheld,  the  case  cannot,  in  special 
appeal,   be  sent  back  to  the  arbitrators 
with  a  provision  for  differ^noe  of  opinion 


Digitized  by  VjOOQIC 


809  AppoumcsNT  of  vhfuk. 


{d)  otherwise,  as  may  be  agreed  between  the  parties  ; 

or,  if  they  cannot  agree,  as  the  Court  determines. 

If  an  umpire  is  appointed,  the  Court  shall  fix  such  time 

as  it  thinks  reaAonaDie  (or  the  delirery  of  his  award  in  case 

he  is  required  to  act.  {to) 

M,  610.    (319)  If  the  arbitrator,  or,  where  there  ave 
more  arbitrators  than  one,  any  ct 
-wZS^.S^'aSS^**'       ^  arbitratow,  or  the  umpfare, dies., 
or  xefoses,  or  neglects,  cnt  beoomea 
incapably  to  aeti  or  leaves  British  India  under  circumstances 
diowing  that  he  will  probably  not  return  at  fua  early 
date,  the  Court  may,  in  its  discretion,  either  appoint  a  new 
arbitrat<v  or  umpire  in  the  place  of  the  person  so  dyin^ 
or  refusing,  or  neglecting,  or  becoming  ini»pable  to  act.  (a) 
*  8o«  9^  06.     or  leaving*  Britiui  India,  or  make  an  ordear  8iq>erseding  the 
lirbitration,  and  in  such  case  shall  jfuroceed  with  the  suit. 
M.  511.    (319)  Where  the  arbitrators  are  empowered 
by  the  order  of  reference  to  aimoini 
fc/d^**^*''  '^^^    an  umpire  and  foil  to  do  so,  aiy  of 
the  partis  may  sejrve  the  arbitra- 
tors with  a  written  notice  to  appoint  an  umpire  ;  and  if, 
within  seven  days  after  sudi   notice  has  been  served  or 
such  further  time  as  the  Court  may  in  each  C£^  allow,  no 
umpire  be  appointed,  the  Court,  up<m  tiie  application  of 
the  party  who  has  served  sudi  notice  as  afosesaid,  may  ap- 
point an  umpire,  (y) 
M.  612.   (319)  Every  arbitrator  or  umpire  appointed,  nn- 
^         ^     ^  der  sections  609,  510,  or  611,  shall 

J^:lX^^^    have  the  Uke  powers  as  if  hia  name 
Motdont  509, 610,  Bii.  had  been  inserted  in  the  order  ef 

reference. 
H.  513.  (317)  The  Court  shall  issue  the  same  processes  to 
the  parties  and  witnesses  whom  the 
^mJaff^^^8,1l9i%nfif^t^.       arbitrators  or  umpire  desire  to  ex- 
9ifnin%  as  the  Court  may  issue  in  siuts  tried  before  it.  {z) 
Ferscma  not  attending  in  accordance  with  such  proceia, 

ihuiiAmMi  f     ^aImiI      ^^  Braking  any  other   default,  or 
^^Pon&iBMat for  dfffxm,    j^foajng  to  give  their  e^ei^ee«  or 

guilty  of  any  contempt  to  the  arbi- 
trator or  umpire  dnring  the  investigation  cf  the  matters 
rdferred,  shall  be  subject  to  the  like  disadvantages!,  penal- 
ties, and  punishments  by  order  of  the  Court  en  the  repre- 
sentation of  the  arbitrator  or  umpire,  as  they  would  incur 
for  the  like  offences  in  suits  tried  bdbre  the  Court 
614  (318)    If  from  the  want  d  the  necessary  evidenoe 

SstMiai      of  ^mM  i»r    ^^  iufoTmation,  qv  from  any  oth^r 
^jwjMdom^of  m0  lor    ^^g^  ^^  furbitratorp  CMU^o^  com- 


plete the  award  within  the  period 
specified  in  the  order,  the  Court  Biay,  if  it  t^iink  fit^  either 
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^Tkakur  Dtu  CJiMcherhUty  v.  Ram  Jee- 
hm  Chuakerbutty,  &  W,  JR.,  XIV,,  160. 

(^)  An  arbitrator  has  full  power  to  retract 
his  reugnation  of  office  before  it  is  ac- 
cepted. Mahartyah  Jog  Mwngh  Smgh 
T.  Mohtkn  Ram  Marwaree,  S,  W,  R., 
XV.,  38.  An  arbitrator  first  tendering, 
his  resignation  and  ^en  withdrawing, 
it  does  not  divest  himself  of  his  character 
and  is  not  functus  (fficio,  if  he  signs  any 
award  afterwards^  t6.  XXIII.,  429. 

A  Ck>Qrt  is  not  bound  to  appoint  other 
.  arbitrators  in  case  of  the  refusal  of  some: 
it  has  a  discretion  and  the  refusal  on  the 
part  of  one  party  to  nominate  other  ar- 
bitrators does  not  amount  to  a  with- 
.dxawal  from  the  agreement  to  proceed 
with  arbitration.  &uUuukh  v.  Shiva 
Idd,  Agra  Rep.  L,  109. 

Bither  of  the  parties  may  wit  hdraw 
fcom  the  prooeedings  at  any  time  priov 
to  tl^e  making  the  award,  unless  submis- 
sion to  arbitration  has  been  made  a  rule 
in  Court.  A  revocation  by  deed  oan  set 
aside  a  deed  by  which  a  person  binds 
himself  to  abide  by  the  decision  %f  arbi- 
trators. Besolution  by  parol  may  set 
aside  a  parol  agreement;  notice  is  not 
neeeasary.  AUa  Axappa,  v.  Nwnd/iUa 
Far<^  M.  H.  C,  IIL,  82.  The  Calcutta 
£Ugh  Court  also  in  Bahu  Suirabjit  Singh 
V.  JSiibu  Chwree  Narayan  Singh,  S.  VK 
M.,  VIL,  269,  lay  down  that  it  is  almost 
an  universal  rule  that  a  submission  to 
arbitration  is  revocable  before  award 
made.  Where  several  arbitrators  are 
appointed,  and  the  parties  do  not  a^prae 
to  DO  bound  by  the  act  of  the  majority, 
the  award  to  be  valid  and  binding  must 
be  concuned  in,  and  executed  by  all  the 
arbitratOTB. 

(«)  The  cause  to  which  the  absence  of  the 
arbitrators  is  attributable  should  be 
clearly  set  out,  N.-W.  i*.,  C.  0.,  /.,  168. 
Wha&  a  record  oomts  back  on  failure  of 
arbitration,  the  case  cannot  be  dismissed 
without  giving  notice  to  parties  and  fix- 
ing a  date.  S.  W.  R.,  XXIII.,  21. 

(y)  B  submitted  his  dispute  to  arbitration 
go  the  terms  that  an  umpire  should  be 
chosen  out  of  seven  persons  whom  he 
named.  Arl^tratora  were  agreed  upon 
and  K.  diosen  as  umpire.  R.  and  some 
of  the  arbitrators  declined  to  act  Freeh 
arbit^tors  were  chosen^  but  no  umpire. 
The  arbxtrators  were  equally  divided, 
and  the  Court  of  its  own  motion  chose  Ly 
nqt  one  of  the  seven,  as  umpire.  B.  objected 
to  Ts.  appointment,  but  was  ovemiled. 
Msld,  on  iqppeal  that,  as  it  had  been  sti- 
pulated as  an  essential  part  of  the  sub- 
■ussion  to  award  tbat  the  umpire  should 
D9  one  of  the  seven,  the  power  of  the 
Court  to  appohit  an  umpnre  wSs  controlled, 
and  the  umj^  not  being  o^  of  the 


there  was  no  vaUd  award.     C.  B.  Bar^ 
racho,  V.  A  B^Sovxa,  M.  H.  C,  VII,  72. 

(z)  Arbitrators  should  take  only  such  evi- 
dence as  is  required  by  the  terms  of  the 
arguments  under  which  tkey  are  acting. 
Kruhmahinia  PuraMmkky.  Bidhya  Sun- 
dari  Dan,  B.  L.  R.  II.,  App.    26. 

An  arbitrator  has  no  right  to  allow  documents 
entrusted  to  him  by  the  Court  to  be  re- 
moved from  the  nuthee  by  any  one,  and 
an  award  on  it  returned  should  be  accom- 
panied by  all  books,  exhibits,  ftc.,  pertain- 
ing to  il  Maharaja  Sir  Mwigd  Singh  v. 
Mvhim  Ran  Munawaree,  S.  W.  R.,XII., 
398. 

*(a)  Even  when  the  parties  oppose  it.  Chvind 
ChatidryJ^ul  Chaudry  y.R.andKUhan 
Paul  Chaudry,  ib.  IL,  297. 

*(6)  Six  months  was  ffiven  in  a  case  io  three 
arlntrators,  and  au  matters  in  dispute 
were  to  be  referred  to  the  decision  of  an 
umpire.  They  held  one  meeting,  at  which 
the  parties  agreed  to  settle  alTmatters  in 
dispute  between  themselves  and  with- 
drawn them  from  arbitration.  Nothing 
more  was  done,  and  no  award  returned. 
On  application  by  the  plaintiff  the  suit 
was  held  to  be  still  penoing  and  ordered 
to  be  brought  agam  before  the  Court. 
Qopi/nath  Nandi.  v.  Shil)  Chandra  Nandi, 
B.  8.  R.,  VI.,  74. 

When  one  of  the  arbitrators  was  never  pre- 
sent during  the  arbitration  and  only 
signed  theawud,  after  completion  it  was 
set  aside.  Ram  Chittee  Mundul  v.  Tha* 
kur  Bass  Mundil,  S.  TV.  R.,  XXII, 
1874. 

*(c)  An  award  of  arbitration  cannot  be 
set  aside,  on  the  ground  that  it  is  erro- 
neous, or  that  onhr  two  out  of  three 
arbitratoES  siffned  the  award,  when  the 
parties  agreed  to  abide  by  the  decision  fA 
the  majority.  Kasee  Syud  Naser  AH 
▼.  Mus^.  Tinoo  Bossia,  6  W.  R.,  95. 

Boi^  if  there  have  been  no  agreement  to 
abide  by  decision  of  the  majoritjr  or 
that  the  voice  of  the  umpire  should  pre- 
vail, and  the  award  is  only  si^edby 
a  majority,  it  is  illegal.  In  this  case, 
tiie  parties  concerned  did  not  take  steps 
to  set  the  Subordinate  Judse  right,  and 
for  this  reason  the  High  Court  held  it 
could  not  interfere.  Nem  Roy  y.  Bharut 
Bay  W.  JLy  XXJZ,128,  See  also  i2ai 
Behoffri  Boy  v.  BurgcuLhar  Roy,  xb.  XIV.p 
211,  where  only  two  out  of  four  aeted. 
An  award  made  by  one  of  the  arbitra- 
tors an4  the  umpire  in  the  absence  of  a 
second  arbitrator  who  defined  to  attend 
is  invalid.  Basant  Rais  v.  Girdhan 
autgh,  Agra.  R,  III.,  93. 

AnavFard  of  arbitrators,  to  be  l^gal,  must 
be  completed  and  signed  by  eadi  in  the 
presence  of  the  whole  el  them.  J»  ths 
f0£t<ipft  qf  Mokaf^tlk  &^  J^i  Mungul 
*Seep.302. 
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•6««  p.  401.  grant  a  farther  time,  and  from  time  to  time  enlarge  *{a) 
the  period  for  the  delivery  of  the  award  or  make  an  order 
superseding  the  arbitration  *{b),  and  in  such  case  shall 
ceed  with  the  suit. 

mL  515.    (318)  When  an  umpire  has  been  appointed, 
,^  ,     he  may  enter  on  the  reference  in 

trr^Ven!rJSg.SS:    the  place  of  the  arbitrate™. 

(a)  if  they  have  allowed  the  appointed  time  to  expire 
urithout  making  an  award,  or 

{b)  when  they  haye  delivered  to  the  Court  or  to  the  um- 
pire a  notice  in  writing  stating  that  they  cannot  agree. 

M^  516.    (320)  When  an  award  in  a  suit  has  been  made, 

,     V    .     J     J     ^^®  persons  who  made  it   shall  sign 

^  Award  to  be  aigned  and     -^  ^^^  ^^^^  it  to  be  filed  in  Court, 

together  with  any  depositions  and 
documents  which  havebeen  taken  and  proved  before  them*(c); 
and  notice  of  the  filing  shall  be  given  to  the  parties,  {d) 
M,  517.     (321)  Upon   any  reference  by  an  order  of 
Court,  'the   arbitrators  or   umpire 
.^''•^I^Ur""    ^7'  with  the  conseutof  the  Court, 
state  the  award  as  to  the  whole  or 
any  part  thereof  in  the  form  of  a  special  case  for  the  opi- 
nion of  the  Court ;  and  the  Court  shall  deliver  its  opinion 
thereon  ;  and  such  opinion  shall  be  added  to  and  form  part 
of  the  award. 

M.  518.    (322)  The  Court  may,  by  order,  modify  or 
correct  an  award, 
{a)  where  it  appears  that  a  part  of  the  award  is  upon 
Court  may,  on  appUca-    *  matter  not  referred  to  arbitration, 
Hon  modify  or  correct  award    provided  such  part  Can  be  separate 
in  certain  cases.  ^  f^^^  the  Other  part  and  does 

not  effect  the  decision  on  the  matter  referred,  or 

{b)  where  the  awsod  is  imperfect  in  form,  or  contains 
any  obvious  error  which  can  be  amended  without  affecting 
such  decision,  {d) 

M,  519.    (322)  The  Court  may  also  make  such  order  as 

it  thinks  fit  respecting  the  costs  of 

^OMer  aa  to  costs  of  aibl-    ^^^  arbitration,  if  any  question  arise 

respecting  such  costs  and  the  award 

contain  no  sufficient  provision  concemiDg  them. 

M.  520.    (323)  The  Court  may  remit  the  award  or  any 

When  award  or  matter    matter  referred  to  arbitration  to 

referred  to  arbitration  may    the  recommendation  of  the  same 

be  remitted.  arbitrators  or  umpire,   upon  such 

terms  as  it  thinks  fit, 

(a)  where  the  award  has  left  undetermined  any  of  the 
matters  referred  to  arbitration,  or  where  it  determines  any 
matter  not  referred  to  arbitration  (e)  ; 


Digitized  by  VjOOQIC 


MISCONDUCT  OF  ARBITRATORS. 


803 


Singh  Bahadur,  8  B.  L.  B.,  A.  aS2; 
€7.,  11.  TT.^  483. 

Modi  however  depends  npon  the  cause 
whlchled  to  the  omission  of  the  signature. 
Thus  if  a  case  has  been  re^rolarly  heard 
by  flJl  the  arbitrators  sitting  together, 
and  an  award  drawn  np  and  siffned  by 
them,  the  mere  omission  of  the  arbitrators 
to  sign  the  award  at  the  same  time  and  in 
each  other's  presence  does  not  invalidate 
the  award,  Bunbmundari  Dati,  v.  Ha- 
hhanZal  Bey,  B.  L,B„  VI JL,  125. 

A  partial  disagreement  of  two  arbitrators 
does  not  nn&ifv  their  award  as  a  whole 
8h€iJth  PanaooUaa  v.  Sheikh  Tumeezood- 
deen  &  W.  M,  II.  32. 

Where  in  a  suit  to  recover  a  smn  of  money 
on  an  a^inurd,  the  five  arbitrators  came 
to  a  decision,  and  made,  dated  and  sign- 
ed  a  rough  draft  of  thair  award,  and  ttie 
defendant  then  withdrew  from  the  sub* 
mission,  and  afair  copy  was  then  made, 
bearing  the  same  date  as  that  of  the 
ronghdraft,  but  signed  by  only  four  of 
the  arbitrators,— ^i?i<{  that  the  award 
was  oomdiete  at  the  date  of  the  rough 
draft,  and  that  its  validity  was  not  affect- 
ed by  the  subsequent  occurrences.  The 
validity  of  an  award  cannot  be  impeach- 
ed bemuse  the  arbitrators  afterwards  do 
an  act  required  neither  by  the  law  nor 
the  terms  of  the  submission.  KaXa  Naga^ 
kiahainam  v.  Kalatuhdkhalam,  Mad. 
Bm,  /.,  178. 

(<2)  Where  by  the  terms  of  a  reference  to 
arbitiution  all  matters  in  difference  are 
x«femd  to  tiie  arbitrator,  the  Court  will 
not  modify,  remits  or  set  aside  the  award 
on  the  ground  that  the  arbitrator  in  his 
discretion  has  awarded  damages  to  the 

SlaintifE,  and  at  the  same  time  made 
im  pay  all  the  costs,  when  it  is  not 
shown  that  he  exercised  the  discretion 
given  him  improperly.  Mehendrcnath 
Cote^NnueeMangw  1  Jnd.  Jvr,  N.  ^^  224. 

An  appeal  lies  sec.  588. 

(e)  Arbitrators  should  give  separate  awards 
in  a  case  referred  to  them  by  the  Judge 
and  on  other  matters  refeired  to  them 
bv  the  parties  instead  of  mixing  them 
au  up  and  giving  a  general  award. 
RaghwMmda^  Lai  iSahoo  v.  BamoaH 
LaU  Sahoo  ^.  W.  B.  Ill,  MU.  27. 

The  party  interested  should  bring  the 
notice  ci  the  Court  to  the  fact  that  one 

Siuestion  at  issue  is  omitted  from  the  re- 
erenoe,  and  the  award  contains  no  deci- 
sion thereon.  If  he  fail  to  do  so,  the 
Court  is  not  wrong  in  not  paissing 
order  or  coming  to  decision  on  that  |>oint 
Baj  NarutURoff  v.  Jagethar  MtUeaiji.  ib. 
XIV.  247. 
An  amdication  that  an  award  be  remitted 
to  the  arbitarators,  in  order  that  the  pro- 
.ceedingi^  dspotitioiis,  And  exhibits  in 


the  suit  which  have  not  been  submitted 
with  it  to  the  Court  should  be  so  submit- 
ted, ought  to  be  made  within  ten  davs 
after  the  award  has  been  originally  sub- 
mitted ;  otherwise  if  the  award  be  good 
on  the  face  of  it,  tht  Court  will  give 
judjnnent  upon  it.  Baney  Madhub  Roy 
V.  Surry  Mohun  Roy,  2  iid.  Jw.  H.  if. 
S.,  16. 

{/)*  An  award  defective  and  illegal  on  the 
face  of  it  should  be  at  once  remitted  to 
to  the  arbitrators.  Zachmi  Narayan  v. 
P^U  N.  W.  P.  II,  160. 

But  it  cannot  be  returned  after  judgment 
has  been  passed  upon  it.  Popkar  Par^ 
shadv,  Panchan  Boy  ih,  235. 

{g)*  The  objections  which  can  be  raised 
against  an  award  are  such  as  at  the  outset 
are  fatal  to  it,  e.  g,,  objecUoBs  which  deny 
its  genuineness  or  deny  that  the  objector 
was  a  consenting  party  to  the  srbitration. 
Pratap  Chtmdtr  Budro  ▼.  Muro  Monee 
Dasna,  S,  W.  B,  XXI V.,  188.  But  a  mere 
surmise  of  partiidity  founded  on  the  fiMst 
that  two  arbitrators  give  an  award  in  one 
sense,  and  the  third  in  an  opposite,  is  not 
enough  to  set  aside  an  award.  BikaktNath 
Muharjee  v.  Preonath  Qhote,  %b.,  XXIL, 
447. 

Into  objections  raised  under  this  section,  a 
Court  should  make  full  enqiury  before  set- 
ting aside  an  award ;  hantily  to  assume 
that  the  mere  circumstance  of  the  arbitra- 
tor having  some  interest  in  the  matter  at 
issue  is  not  enough.  Sewuh  Kaoh  v.  Ore 
Dubcy,  N.'W.  P,  IL,  241. 

An  award  for  more  than  is  claimed  is  illegaL 
Sula  Narain  Singh  v.  JYarain  Singh^ 
S.  W.  R.,  I.,  838. 

An  award  is  notlllegal,  because  a  party  with* 
draws  his  submission  to  arbitration  before 
the  award  is  given.  M.  JET.   VII,,  257. 

To  arrive  at  a  proper  decision,  a  Court  has 
eveiy  power  to  look  into  all  prooeedingi, 
depositions  and  exhibits  submitted  by  £e 
arbitrators,  and  then,  if  satisfied  Uiat  the 
award  is  of  such  a  character  as  to  raise  a 
reasonable  presumption  of  misconduct,  it 
may  set  the  award  aside.  -  Paresh  Nath 
Bey  V.  Nohki  Ohander  Dat^  8.  W.  B., 
XII.,  98. 

(h)*  The  neglect  of  some  of  the  arbitrators 
to  attend  meetings  of  the  arbitrators  is 
misconduct  justi^^g  the  setting  aside  of 
the  award  by  the  Court  which  appointed 
the  arbitrators,  but  not  by  a  Court  of 
Appeal.  Sreenath  6^h4f§ey.  Bajchander 
Paml  and  othere,  ib.  VIII,  171. 

Further,  when  an  arbitrator  imports  into  his 
proceedings  a  previous  inquiry  alleged  to 
have  been  held  by  him,  and  relies  upon 
admissions  made  therein,  the  award  is  bad. 
Kamlyya  Chand  Oosami  v.  Raoh  Ohander 
ffe9ami^ib.,XXIV.,Sl. 

Misoondnot»  however,  must  not  be  construed 


See  page  30^. 
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(&)  where  the  award  is  so  indefinite  as  to  be  incapaUe 
ai  execution ; 
(c)    where  an  objection  to  the  legality  of  the  awafd  is 
«Sm  p  308     apparent  upon  the  utce  of  it*  (f) 

NL  621*     (324)  An  award  remitted  under  section  5S0 

becomes  void  on  the  refusal  of  the 

aiSir^      "^*^  arbitrators  or  umpire  to  re-consider 

it    But  no  award  shall  be  set  aside  , 
except  on  one  of  the  following  grounds  (namely) — 

(a)  corruption*  (^)  or  misconduct*  (A)  of  the  arbitrator 
or  umpire ; 

(fr)  either  party  having  been  guilty  of  fraudulent  con- 
cealment of  any  matter  which  he  ought  to  have  disdosed 
or  of  wilfully  misleading  or  deceiving  the  arbitrator  or 
umpire ; 

(c)  the  award  having  been  made  after  the  issue  of  an 
order  of  the  Court  superseding  the  arbitration  and  restor- 
ing the  suit; 

and  no  award  shall  be  valid  unless  made  within  the 
period  allowed  by  the  Court. 

M,  522.    (325)  If  the  Court  sees  no  cause  to  remit  the 

award  or  any  of  the  matters  refer- 

ingto?^*^^  "    red  to  arbitration  for  re^nsiderar 

tion  in  manner  aforesaid,  and  if  no 

application  has  been  made  to  set  aside  the  award,  or  if 

the  Court  has  refused  such  application, 

The  Court  shall,  after  the  time  for  making  6uch  appli- 
cation (t)  has  expired,  proceed  to  give  judgment  aoocnd- 
ing  to  the  award,  (;) 

or,  if  that  award  has  been  submitted  to  it  in  the  fonjai* 

of  a  special  case,  according  to  its  own  opinion  on  such  case 

Upon  the  judgment  so  ^ven  a  decree  shall  follow,  and 

shaU  be  enforced  in   manner  pro- 

Dedr^  u>  follow.  ^j^^  ^  ^y^  q^^  f^^  ^^le  execution 

of  decr^eSk  No  appeal  shall  lie  from  such  decree  except  in  so 
tkt  as  the  decree  is  in  excess  of,  or  not  in  accordance  with, 
the  award.  (A) 

629.  (326)    When  any  persons  i^ee  in  writing  that  any 
Agreement  to  refer  to  ar.    difference  between  them  shall  be 
bitration  may  be  filed  in    referred  tothe  arbitration  of  any 
^^^**"^  person  named  in  the  agreement  or 

to  be  appointed  by  any  Court  having  jurisdiction  in  the 
matter  to  which  tbe  agreementr  relates,  the  parties  thereto 
or  any  of  them,  Inay  apply  th&t  the  agreement  b6  filed  in 
Court. 
The  application  shall  be  in  writing  and  shall  be  number- 
ed and  registered  as  a  suit  between 

iJ^^^^i^Jl  "™*    ^®  ^^  ™^^®  ^^  ^^^  parties  ihterefit- 
^^^^  ed  as  plaintiff  or  plainti£Gi,  and  the 
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too  strict^,  ospedally  legal  misconduct, 
for  an  arbitrator  is  not  bound  by  tecliui- 
cal  rules  of  Court.  Beedoy  KiMo  Mu- 
t^omdoTy  ▼.  Puddo  Lochan  Mvzoomdur 
it,  12  f  and  he  can  decide  a  case  on  a  docu- 
ment, if  it  be  a  genuine  one,  notwith- 
standing it  is  not  properly  stamped.  Ree- 
dojf  KUto  Mwoomdar  v.  Puddo  Lochan 
Muzoomdar,  ib,  12. 

An  award  mUl  not  he  invalidated  on  the 
ground  of  its  being  inconsistent,  because 
the  plea  of  the  defendant  wwi  proved  as 
to  part  of  the  case,  and  not  as  to  the 
other;  DeWaj Boy  v.  Kartieh  Chander^ 
Sirear,  ib,  18C4, 153,  or  its  being  opposed 
to  the  written  statement  of  defendant.  G, 
C,  Dojf  V.  Paul,  ib.  vol  7,p,  23. 

If  a  person  was  in  a  fit  condition  to  manage 
.his.  a£hirs  down  to  the  time  when   the 

Eroceedings  before  an  arbitrator,  in  which 
e  was  interested,  were  substantially  con- 
cluded, the  award  will  not  be  invalidated 
by  reason  of  the  person  having  become 
iasane  before  its  final  publication.  Gom- 
rinatk  v.  the  Collector  of  Monghyr,  ib. 
p.h. 

An  award  should  be  construed  not  by  orAl 
evidence  given  by  the  arbitrators,  but  by 
looking  at  tiie  award  itself.  Mwst.  Gune- 
shi V.  Chettai  Lai,  N.-W.  P.,  vol  3,  p.  1 17. 

Should  an  award  be  set  aside  and  the  mat- 
ter tried  as  a  suit  before  the  Court,  the 
arbitrator  cannot  be  examined  as  awitnebs 
to  the  grounds  of  his  decision,  but  only 
to  prove  admissions  which  may  h&ve 
been  made  before  him  in  course  of  arbi- 
tration, and  which  might  be  material  evi- 
dence. NUmoi  €y  Bhose  v.  MaJiima  Chun- 
der  Dat  ib.,  vol  l^p.  6 16. 

The  Court's  fee  payable  on  a  memorandum 
of  appeal  to  set  aside  an  award  is  Rs.  10. 

It  follows  from  these  provisions  that  the 
Court  is  bound  to  defer  passing  judgment 
according  to  an  arbitration  awaid>  imless 
the  parties  shall  have  expressly  assented 
thereto,  for  a  period  of  ten  days  from  the 
date  of  submission  of  the  award  to  the 
Oourty  in  order  to  alK^  an  opportunity 
to  either  party  of  filing  an  application  of 
the  nature  contemplated  in  sec.  824,  to 
set  aside  the  award. 

A  judgment  given  aeoording  to  an  award 
being  final,  the  provisions  of  the  Code 
must  be  strictly  adhered  to,  as  any  neglect 
in  the  prooedm'e  affecting  the  deeision 
of  the  case  would  be  fatal  to  the  judgment. 
Appellate  Courts  should  be  careful  to 
satisfy  themselves  that  the  requirements 
of  the  law  on  the  subject  are  complied 
frith  in  every  respect.     6?.  Orderg. 

{h)  By  Act  XV.  of  1877,  Schedule  II.,  No. 
158,  ten  davs  is  the  time  allowed ;  this 
time  cannot  be  extended.  AdMdji  Shaporfi 
▼.  TulH  Dasi  Soonder  Da$9,  Bom,  A  (?., 
X,  285. 


A  Judge  has  no  power  to  paes  judgment 
till  all  objections  to  the  award  have  been 
finally  disposed  of,  or  until  ten  days  after 
the  submission  of  the  award ;  and  the  objec- 
tions must  be  objections  subsequent  to 
such  submission*  Two  arbitrators,  having 
gone  fully  into  a  matter  in  dispute, 
wrote  signed  as  their  award,  -and  filed 
in  Court  different  papers  bearing  difier- 
ent  dates,  and  upon  this  a  defendant  filed 
the  petition  of  objections,  and  after  that, 
the  Judge  returned  the  papers  to  the  ar- 
bitrators, with  an  order  that  they  should 
sign  their  award  conjointly  in  a  form 
which  he  prescribed.  On  the  submission 
of  the  award,  the  Judge  took  up  and 
disposed^f  the  objections  previously  made. 
Thefle  objections  were  held  to  be  no 
objections  to  the  award,  and  the  Judge's 
procedure  was  held  to  be  quite  irregular. 
Maharajah  Sir  Mongvl  Singh  v.  Mohun 
Ram  Marwaree,  ib.^  vol.  12,  jt.  398. 

The  Court  cannot  sit  in  appeal  from  the 
decision  of  the  arbitrators  when  it  has 
referred  a  matter  to  arbitration,  nor  can 
a  lower  Appellate  Court  go  into  the  merits 
of  the  case.  Haradhun  Bhvt  v.  Badho" 
nath  Shahxi,  ib.  X  898. 

A  Court  cannot  decree  interest  which  arbi- 
trators have  not  awarded.  S,  W.  R.  XX  J II,  f 
106,  it  cannot  in  any  way  deal  judicially 
with  the  merits  of  the  case,  but  must  pass 
judgment  according  to  the  award. 

(i)  Considering  the  &iality  accorded  by  law 
to  judgments  passed  in  accordance  with 
the  award  of  arbitrators,  the  only  safe 
general  rule  seems  to  be  to  leave  the 
parties  unfettered,  though  there  may  occa- 
sionally be  cases  in  which  the  Courts  may 
advise  a  resort  to  arbitration,  Cffn.  I^v. 
a  a,  vol,  2,jp.7. 

The  addition  in  a  judgment  according  to  an 
award  of  a  tnfling  direction  upon  a 
.  matter  not  referred  to  the  arbitrators, 
which  was  quite  separable  from  the 
other  parts  of  the  award,  and  did  not 
effect  the  decision  on  the  matter  referred, 
was  held  not  to  affect  the  finality  of  the 
judgment.  JSura  Soondure  Dabee  ▼. 
Sendhar  Bhuttachafjee,  3,  W,  B,,  vol.  17, 
p.  852. 

In  order  to  the  validity  of  a  decree  on  an 
arbitration  award,  it  is  necessary  that  the 
award  be  ^ed,  that  the  judgment  be 
passed  according  to  the  award,  and  that 
the  decree  follow  on  the  judgment  and 
be  carried  into  dSoct  in  the  same  manner 
as  others.  Bim/utoolUh  Chowdhry  v, 
Bibee  Bi/ryn^  ib,  vol.  13,  p.  62. 

The  Court  is  not  wrong  in  passing  no  order 
on  a  qnestion  at  issue  onutted  from  refer- 
ence to  arbitration  and  on  which  the 
award  contains  no  decision.  Baj  Nar- 
ram  Roy  y.  JSugge$iur  MQok€ijce,ib,^vol.  14, 
P>  247. 
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others  or  other  of  them  as  defendants  or  defendant,  if  Ae 
application  have  been  presented  by  all  the  parties,  or  if 
otherwise,  between  the  applicant  as  plaintiff  and  Uie  other 
parties  as  defendants. 

On  such  application  being  made,  the  Court  shall  direct 

„_^.      ^     ,  notice  thereof  to  be  given  to  any 

iJS^Ili^if''''  "^"^    ^f  the  parties  to    the  agceement 

other  than  the  applicants,  requiring 

such  parties  to  show  cause,  within  the  time  specified  in 

the  notice,  why  the  agreement  should  not  be  filed. 

If.  no  sufficient  cause  be  shown,  the  Court  may  cause 
the  agreement  to  be  filed,  and  shsil  make  an  order  of  re- 
ference thereon,  and  may  also  nominate  the  arbitrator, 
when  he  is  not  named  therein,  and  the  parties  cannot 
agree  as  to  the  nomination,  (j) 

624.  (396)  The  foregoing  provisions  of  the  chapter, 
ProvinoDB  of  the  chap.  SO  far  as  they  are  consistent  with 
ter  applicable  to  proceed-  any  agreement  so  filed,  shall  be  ap- 
in^under  order  of  refer-  pii^able  to  all  proceedings  under 
an  order  of  reference  made  by  the 
Court  under  section  523,  and  to  the  award  of  arbitration 
and  to  the  enforcement  of  the  decree  founded  thereupon. 

525.  (327)  When  any  matter  has  been  referred  to  ar- 
Filing  awaid  in  matter    Wtration  without  the  intervention 

refacred  to  arbitration  with-  of  a  Court  of  Justice,  and  an  award 
out  intervention  of  Court,  hag  been  made  thereon,  any  person 
interestedin  the  award  may  apply  to  the  Court  of  the  lowest 
grade  having  jurisdiction  over  the  matter  to  which  the 
award  relates  that  the  award  be  filed  in  Court  (k) 

The  application  shall  be  in  writ- 
AppUcation  to  be  num-     jj^g  ^nd  shall  be  numbered  and  re- 
btred  and  registered.  gi^^^edas  a  suit  between  the  plain- 

•Seep.  808.    tiff  and  the  other  parties  as  defendants.  *  (/). 

The  Court  shall  direct  notice  to  be  given  to  the  parties  to 

the  arbitration  other  than  the  appli- 

^^  *o  P*^««  ^  "•    cant,  requiring  them  to  show  cause, 

^^  within  a  time  specified,  why  the 

award  should  not  be  filed,  (m) 

526.  If  no  ground,  such  as  is  mentioned  or  referred  to 

in  section  520  or  521,  be  shown 

Filijg  and  enforcement    against  the  award,  the  Court  shaU 

of  such  award.  ^^^  .  ^  ^  ^^  ^^^  ^^  ^^^^  ^^^ 

shall  then  take  effect  as  an  award  made  under  the  provisions 
of  this  chapter. 
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A  judgment  acoording  to  award  is  final 
eren  thoogh    it  should  be   afterwards 
shown  that  there  luad  been  misconduot  in 
the  arbitrators,    fiamanogara  Chohey  v. 
MusitI\itmoorva  Okobhyan,  ib.  VII.,  205. 
And  if  such  judgment  be  reyersed  on  appeal 
the  High  Court  will  set  it  right  under 
its  extraordinary  powers    of    reTision. 
Shaikh  Elahee  Bum  ▼.  Shaikh  HajoOf  ib, 
vol  SS  lip.  33. 
fj)  This  section  makes  all  submission  to 
arbitration  by  an  instrument  in  writing 
praoticallj  a  rule  of   Court.    Pestcyee 
Nfmwrwanjee  v.  D,  Manockjee  Ind,  Jur, 
1.  69.  See  aUo  notes  See,  525. 
The  Courts  will  not  interfere  to  enforce 
performance  of  an  award  made  under  a 
submission  to  arbitration  entered  into  by 
a  few  persons  without  the  consent  of  the 
entire  community  in  respect  of  a  religious 
quarrel  relating  to  a  state  of  things  which 
has  been  in  force  at  a  mosque  for  fifty 
years  by  the  common  consent  of  all  the 
worshippers  having  an  interest  therein. 
Zahid  7.  Pira,  N.  W.  P.,  J//.,  92. 
Ko  appeal  lies  from  an  order  directing  that 
anagreementto  submit  matters  ind[ispute 
to  arbitration  should  be  filed  under  the 
provisions.    The  fact  of  one  of  the  parties 
to  the  agreement  revoking  his  submission 
is  not  a  sufficient  "  cause.'*  Petto^jee  Nus- 
urwaim^ee  v.  D.  Manockjee,  11.  Mad.  M,, 
vol.lh  i?.  183. 
An  agreement  to  refer  an  existing  dispute 
to  arbitration  is  as  binding  and  capable 
of  enforcement  as  any  other  lawful  con- 
tract, and  a  submission  of  such  a  dispute 
to  arbitration  once  made  is  not,  without 
just  and  sufficient  cause,  revocable,  ib. 
9ol7,p.i6, 
The  award  should  be  refused  unless  complete 
in  itself  and  agreed  to  by  the  parties  as  a 
whole.    i2ty  Chunder  Ray  v.  Brqjendro 
KfmarBoy,  ib.  XXL,  183. 
The  Bubmisnon  to  arbitration  must  be  dear, 
and  if  it  contains  a  provision  for  transfer 
of  property  some  consideration  or  ground 
of  obligation  ouffht  be  apparent. 
As  long  as  the  orcUr  of  a  judge  quashing  an 
award  subalBts  in  full  force,  the  award  can- 
not be  said  to  exist  as  a  binding  award  bet- 
ween the  parties.    FUzpa4rih  v.    MaC' 
naughten  ib,  J XI.,  261. 
^Aj  Certain  awardscannot  be  enforced  as 
An     arbitration    award    cannot    convert 
into  a  simple  debt  cognizable  by  a  Civil 
Court,    a   dalm    for    monies    collect- 
ed by  defendant  as  tahsildar..  Such  a 
claim  is  cognizable  under  section  24  of 
Act  X.  of  1869.    The  Civil  Courts  have 
no  jurisdiction  to  enforce  this  arbitration 
award.    Skoehe  Mohun  Shaha  v.  Ahoer 
Sircar.  8.  W.  R,  Act  X,  vol.  6,  p.  13. 
A  plaintifi  cannot  sue  for  movables  by 
A  rait  to  enforce  an  award  of  arbitration. 


Jiam  Coomar  Singh  ▼.  Dewan  Bam  Jtbum 
Singh,  S.W.R.,  165. 
An  award  in  consequence  of  the  direction  of 
a  Magistrate,  on  a  criminal  plaint,   that 
the  subject-matter  be  referred  to  arbitra- 
tion, if  the  parties  consent  and  proceed  to 
such  reference  may  be  enforced.    Sheo 
I^utid  lU/y  V.  Mohanunid  Ham,  Agra  Bep, 
vol.  5,  p.  Z  45. 
A  submission  to  private  arbitration  may 
be  perfectly  valid,  though  not  put  in 
writing,  and  a  private  award  made  in 
pursuance  of  such  submission  will  be  res- 
pected and  treated  as  valid  by  the  Courts 
if  duly  performed,  and  the  possession  of 
the  contested  property  bo  held  under 
them.    The  arbitrators  may  be  competent 
to  prove,  as  well  the  submission  as  the 
making  of  the  award,  though  noikrama- 
m£kh  was  ever  executed.    Bahal  Singh  v. 
Shibo  Ram  Singh,  W.  R.,  1864,  7& 
Wbere  a  private  award  regarding  family 
property,  provided  for  a  summaiT'  mode 
of  enforcing  the  penalty  prescribed  for 
a  breach  of  the  terms  of  the  agreement 
and  both  parties  tried  to  take  advantage 
of  it  when  application  was  made  to  the 
Court  below    for    enforcement  of  the 
penalty, — 
ffe^,  that  the  objection  that  the  penalty 
^ould  be  enforced  by  regular  suit  could 
not  be  entertained    in  special   appeaL 
KoylathpuUyf^arainSvnghr,  Beer  ifarain 
Singh,  6.  W.  R,  Mie.,  R..  41. 
An  award  of  arbitration  may  be  valid  with- 
out being  enforced  by  the  Courts,  as,  for 
instance,  where  possession  under  the  award 
is  shown.     Mohesh  Chunder  Moiierand 
othere  v.  Bolaram  UoiUr  andothers,  ib.p.  94. 
When  a  defendant,  in  proceedings  before 
arbitrators  in  a  private  award,  notwith- 
standing  the   knowledge  that  a  docu- 
ment was  withheld,  submitted,  neverthe« 
less,  to  take  his  chances  of  the  arbitration, 
suggestinginfactfavourable  presumptions 
to  himself  in  construing  the  will  produced, 
or  that  the  whole  will,  not  having  been  pro- 
duced, it  should  be  declared  not  to  be 
operative,  and  that  consequently  the  dis- 
pute should  be  determined  according  to  the 
British  law  of  succession  as  laid  down  by 
Act  L  of  1869,  oraccording  to  custom,  or 
according  to  the  Muhammadan  law  of 
sucoession. 
And  then,  amongst  other  things,  objected 
that   the  awara  which  determined  that 
succession  (being   one  to    a    Talukdari 
registered  under  Act   I.  of  1869,)  waa 
based    upon  a  certain   will    produced, 
which  in  terms  referred  to  another  will 
of  the  same  testator  not  produced,  and 
henoe  that  there  was  miscarriage  on  the 
part  of  the  arbitrators  in  making  their 
awiuxlowing  tothewholeof  the  will,  in 
the  absence  of  the  last-mentioned  doca^ 
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CHAPTER  XXXVIII. 

Of  Proceedings  on  Agreement  of  Parties. 

IH.  527.  (328)  Parties  claiming  to  be  interested  in  the 
decision  of  any  question  of  fSetct  or 

V^'fofJt  '^  ^^.  ?»ay  enter  into  an  agreement  in 
writing  stating  such  question  in  the 

form  of  a  case  for  the  opinion  of  the  Court,  and  providing 

that,  upon  the  finding  of  the  Court  with  respect  to  such 

question, 

(a)  a  sum  of  money  fixed  by  the  parties,  or  to  be  deter- 
mined by  the  Court,  shall  be  paid  by  one  (rf  the  parties  to 
the  other  of  them ;  or 

(b)  some  property,  movable  or  immovable,  specifi^ed  in  the 
agreement,  shall  be  delivered  by  one  of  the  parties  to  the 
other  of  them ;  or 

{e)  one  or  more  of  the  parties  shall  do,  or  refrain  from 
doing,  some  other  particular  act  specified  in  the  agreemait. 

Every  case  stated  under  this  section  shall  be  divided  into 
consecutively  numbered  paragraphs,  and  shall  concisely 
state  such  facts  and  documents  as  may  be  necessary  to  enable 
the  Court  to  decide  the  questions  raised  thereby. 

M.  528.     (328)  If  the  agreement  is  for  the  delivery  of 
,       .      , .         any  property,  or  for  thedoing,  or  the 
J^J:^Z1^':'"^     refraimng  from  doing  any  particular 
act,  the  estimated  value  of  the  pro- 
perty to  be  delivered,  or  to  which  the  act  specified  has  re- 
ference, shaU  be  stated  in  the  agreement. 

M,  529.  (329)  The  agreement,  if  framed  in  accordance 
X  ^  o,  ,  .  wi*^h  ^^^  i*"!^  hereinbefore  contain- 
B^r^ trJ^if  *'"'  eJ.  -ay  be  filed  in  the  Court  which 
would  have  jurisdiction  to  entertain 
a  suit,  the  amount  or  value  of  the  subject-matter  of  which 
is  the  same  as  the  amount  or  value  of  the  subject-matter  of 
the  agreement. 

The  agreement,  when  so  filed,  shall  be  numbered  and  re- 
gistered as  a  suit  between  one  or  more  of  the  parties  claim- 
ing to  be  interested,  as  plaintiff  or  plaintiffs,  and  the  other 
or  others  of  them,  as  defendant  or  defendants  ;  and  notice 
shall  be  given  to  all  the  parties  to  the  agreement  other  than 
the  party  or  parties  by  whom  it  was  presented. 

530.  ■•  (339)  When  the  agreement  has  been  filed,  the  par- 
_    .         ,       , .  ties  to  it  shall  be  subject  to  the  juris- 

Co^*S^^tio":^'"* ''    ^''^'',\'^  «»«  Court,  and  shall  be 
bound  by  the  statements  o<Hitamed 
therein. 

531.  (331)  The  case  shall  be  set  down  for  hearing  as  a 

djmoa.1     ®^*  instituted  under  chapter  V.,  the 

Qt  t^ToMM.        *■!***•*    provisions  of  which  shall  apply  to  su<A 

suit  so  far  as  the  same  are  applicable. 
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ment^    not  hjbving  been  before  theOL    It 
was  held  that  that  objection  was  not  one 
that  need  be  considered. 
According  to  the  true  construction  thereof, 
ihe  earlier  aections  are  not  incorporated 
into  8.  525,  526  as  they  are  into  s.  523, 
524.  The  words  "sufficient  cans*"  should 
be  taken  to  comprehend  any  substantial 
objection  which  appears  on  the  face  of 
the  award,  or  is  founded  on  the  miscon- 
duct of  the  arbitrator,   or  on  any  mis- 
carriage in  the  course  of  the  proceedings, 
or  upon  any  other  ground  which  womd 
be  c<^n8idered  fatal  to  an  award  on  an 
application  to  the  Courts  in  England. 
Chmdhrv  Murtaiza  HoMein  v.  Mussamat 
Bibi  Btakunma  L  J.,  vol,  3,  p,  209. 
Wben  persons,   under  and  in  conformity 
with   section  544  have  agreed   to  sub- 
mit thematter  in  difference  between  them, 
to  the  arbitration  of  one  or  more  specified 
persons,  no  party  to  such  an  agreement 
can  reyoke  the  submission  to  arbitration 
unless  for  good  cause,  and  a  mere  abitrary 
revocation  of  the  authority  is  not   per- 
mitted. 
Objection  that  the  Civil  Court  of  Calient 
had  no  jurisdiction  to  direct  the  submis- 
sion to  arbitration  to  be  filed  under  the 
provisions  of  s.  523,  524,  one  of  the  par- 
ties thereto  alleging  that  he  had,  before 
tuck  direction,    revoked  the  submission 
to  arbitration,  overruled.    Pestonjte  Iiu&- 
urmajeev,  Bianockjee  vol.  12, />.  112. 
An  agreement  between  parties  to  abide  by 
the  determination  of  a  panohayat  fixing 
the  line  of  boundary  and  the  determina- 
tion of  the  punchavat  was  held  to  be 
not  oonclusive  evidence,  so  as  to  bar 
either  party  from  showins  the  determi- 
nation of  the  ponchayat  to  be  inequitable. 
MokuddiiM  <2r  Mauza   KunJtMnrvadcy  v. 
the  Bnamdar  BramAiM,  Mauza  Qoorwd^ 
&  W,B.VII.,P.  a,s. 
{^)  The  Court    to  which  an   application 
should  be  made,  must  be  a  Court  which 
has  jurisdiction  over  the  whole  matter 
of  the  award.  M,  Gungapper  ▼.  M,  Kojp' 
nappet,  Madras  High  Court,  v  128.    The 
application  being  considered  a  regular 
smt  costs  are  rigihtly  decreed.  iSo;  iVyo- 
iUith    ChoMdhry  ▼.   Pros&nno   Ckimder 
Bvjf  Chaudhry,  B.  L.  B.  IL  249.  But  a 
gmde  iB  not  bound  to  give  costs  at  a  cer- 
tain valuation,  and  a  suit  to  carry  ont  an 
award  neM  not  be  valued.  Khoda  Btus  v. 
Ma/ida  Bw,  S.  W.  IL  XIV.,  255. 
Ab  proceedings  taken  to  file  and  enforce  an 
award  under  ss.  525, 526  of  the  Civil  Pro. 
Code,  are  of  the  nature  of  a  suit  within 
Hie  meaning  of  see.  2  of  Act  XX.  of  1864, 
a  minor  must  be  represented  in  such 
proceeding  by  a  person  holdinff  a  cert- 
ncate  of  administration.     VatuSeo  FwA- 
no,  am%%Qr  by  hit  mother  and  guardian. 


Hamawiin  v.  Jfarayan  Jagannath,  Bombay 
ff.  a- B.  IX.,  289, 
This  section  is  not .  imperative  on  a  party 
seeking  to  enforce  an  award  ;  it  merely 
gives  the  sanction  of  a  decree  of  Court 
to  all  awards  duly  filed,  which  thereby 
become  matters  of  record,  but  all  aw  vds 
which  are  pleaded  and  have  not  been 
filed  must  be  regularly  proved.     Supal 
Singh,  v.  MUhor   Singh  S.  W.  H,  vol,  1, 
p.  163. 
It  does  not  bar  a  suit  on  an  award  not  filed. 
Matho  Din  v,  Bhrnani,  S.  B.  A.,  J^.-W. 
P.,  1862,74. 
Arbitration    awards    not    brought     into 
Court  are  not  on  that  account  necessarily 
invalid.      Hamgad  Sahoo  v.  Doolar  Sahoo 
8.  W,  B,  IX.,  441. 
An  award  of    arbitrators  cannot  be   set 
aside  on  the  ground  of  its  being  inconsist- 
ent because  the  plea  of  the  defendant 
was  proved  as  to  part  of  the  case  and 
not   as  to  the    other.     Lehraj  v.    Kar* 
tick  Chnnder  Sircar  ib.,  ISQi,   153. 
An  arbitration  award  is  not  binding  on  an 
intervener  as  a  decree  in  a  suit  msposed 
of  by    a  rejKular  triaL    ffari  Pershad 
Mundk  V.  jSaithtub  Man  Lag  a  Banu^ee, 
ib,  vol.  17,  p.  233. 
Upon  a  motion  to  amend  an  award,  filed 
under  sees.  526,  527  of  the  Civil  Proce- 
dure Code,  on  the  ground    of  obvioua 
errors    contained  in  it,  it  was  held  that 
the  Court  had  no  power,  under  sees.  526, 
527,  to  amend  an  award  or  remit  it  for 
the  re-consideration  of  the  arbitrators, 
but  has  only  the  power  to  file  and  enforce 
the  award   or   reject  it.     Alia  Rakhia 
Shivji  V.  Jthamgvr  Hormajis,   Bom,    JJ. 
C  X,  391 
An  application  that  an  award  be  filed  in 
Court  must  be  brought  within  six  months 
from  the  time  of  the  award.    (Act  XV., 
1877,  Sched.  U.,  No.  176.)    • 
The  (question  arises  as  to  appeals  under 
this  section  ;  they  will  be  governed  by 
the  ooncluding  paragraph  of  sec.  522 
The  plaintiff  sought  to   file  and  to  en- 
force a  private  award,  under  the  provi- 
sions of  S.  827.  The  defendant  objected 
that  he  was  no  p«rty  to  the  award.    The 
Court  to  which  the  plaintiff's  applica- 
tion was  made,   after  enquiry   into  the 
matter,   overruled  the    objection,   and 
directed  that  the  award  should  be  filed« 
but  made  no  decree  enforcing  the  award. 
Meld,  that  the  order  was  not  open  to 
appeal  as  it  did  not  ojomte  as  a  decree. 
P&r  Spanhie  J.—S,  w,  is  intended  to 
provide  for  those  caaes  only  in  which  the 
reference  to  arbitration  is  admitted  and 
an  award  has  been  made.    Where  the  de- 
fendant denies  referring  any  dispute  to 
arbitration  or  that  an  award  has  been 
made  between  hinuelf  and  the  plaintiff^ 
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If  the  Court  is  satisfied,  after  an  examination  of  the  par- 
ties, or  taking  such  evidence  as  it  thinks  fit, 

(a)  that  the  agreement  was  duly  executed  by  them,  and 

(b)  that  they  have  a  bond  fidt  interest  in  the  question 
stated  therein,  and 

(c)  that  the  same  is  fit  to  be  decided, 

it  shall  proceed  to  pronounce  judgment  thereon,  in  the  same 
way  OS  in  an  ordinary  suit,  and  upon  the  judgment  so  given 
a  decree  shall  follow,  and  shall  be  enforced  in  the  manner 
provided  in  this  Code  for  the  execution  of  decrees. 


CHAPTER  XXXIX. 

Op  Summary  Procedure.  NEaoxiABLB  Instruments. 

532.    (2Act  V.  (1866)  In  any  Court  to  which  this  section 
Institntion  of  •ummaiy    applies  all  suits  upon  bjLUs  of  ex- 
Boits  upon  billB  of  exchange,     change,  hundfs,  or  promissory  notes 
*^'  may,  in  case  the  plaintiff  desires  to 

•Seep.  81$.  proceed  under  this  chapter,  be  instituted  by  presenting  a 
plaint  •(»!)  in  the  form  prescribed  by  this  Code;  but  the  sum- 
mons *(n)  shall  be  in  the  form  contained  in  the  fourth  sche- 
dule hereto  annexed.  No.  172,  or  in  such  other  form  as  the 
High  Court  may  from  time  to  time  prescribe. 

Li  any  case  in  which  the  plaint  andmimmons  are  in  such 
forms  respectively,  the  defendant  shall  not  appear  or  defend 
the  suit  unless  he  obtains  leave  from  a  Judge  as  hereinafter 
mentioned  so  as  to  appear  and  defend ; 
and  in  default  of  his  obtaining  such  leave  or  of  appearance 
and  defence  in  pursuance  thereof,  the  plaintiff  shall  be  en- 
titled to  a  decree  for  any  sum  not  exceeding  the  sum*  {p) 
mentioned  in  the  summons,  together  with  mterest  at  tiie 
rate  specified  (if  any)  to  the  date  of  the  decree,  and  a  sum 
for  costs  to  be  fixed  bv  a  rule  of  the  High  Court,  unless  the 
plaintiff  claim  more  tnan  such  fixed  sum,  in  which  case  the 
costs  shall  be  ascertained  in  the  ordinary  way,  and  such 
decree  may  be  enforced  forthwith. 
^  The  defendant  shall  not  be  required  to  pay  into  Court 

Payment  into  Court  of  the  sum  mentioned  in  the  sum- 
sum  mentioned  in  sum-  mons,  or  to  give  security  •(;;)  there- 
"^0^*  fore,  unless  the  Court  thinks  his 

defence  not  to  be  'primA  facte  sustainable  or  feels  reasonable 
doubt  as  to  its  good  faith. 

Explanation, — ^This  section  is  not  confined  to  cases  in 
which  the  bill,  hundi,  or  note  sued  upon,  together  with 
mere  lapse  of  time,  is  sufficient  to  establish  a  primd  facie 
right  to  recover. 
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sufficient  cause  is  shown  why  the  award 
should  not  be  filed.  The  plaintiff 
should  be  left  to  bring  a  regular  suit 
for  the  enforcement  of  the  award. 
BuiMiMBibi  v.  Mohsin  Khan  B,  X.  />'. 
A,  156.  See  also  ^.  X.  L,  Vol.  8,  p.  128. 
Mx8ceUaueoui  RulingB  on  Arbitration. 

There  is  no  appeal  to  the  High  Court  in 
suits  ooffnizable  by  a  Small  Cause  Court, 
even  when  tiie  suit  has  been  referred 
to  arbitration.  Taraehahd  Hmrak  v. 
Dwrgaeluiran  Hatrah  and  othen  J8.  W, 
J?.,  X,  205. 

A  case  haying  been  withdrawn  by  the 
Judge,  for  trial  in  his  own  Court,  from 
the  Principal  Sudder  Amin's  Court, 
where  it  had  already  been  referred  to 
arbitration, — Beld,  tblat  the  Judge  was 
quite  competent  to  decide  the  case  him- 
self, without  necessarily  being  bound 
also  to  refer  it  to  arbitration.  Abu  Ma- 
ammad  and  others  v,  Kissen  Mohun 
urma  and  others,  ib.  Vol.  Q^p,  290. 

Where  reference  to  arbitration  was  made 
by  Mooktears  of  the  parties  without 
holding  spedal  authority  for  that  purpose 


as  provided  by  law  from  their  clients 
respectively. — Seld,  that  such  reference 
to  arbitration,  being  unauthorised  and 
illegal,  was  not  sufficient  to  remove  the 
bar  of  limitation.  Shunher  v.  Hur'Nar' 
rain,  Agra  D,  A,,  Vol.  l,p.  49. 

The  followmg  private  award  was  hdd  not 
one  at  all  to  be  enforced.  In  the  course 
of  it,  the  arbitrators  granted  a  new  trial 
had  disposed  of  the  case  in  the  absence 
of  the  defendant,  and  a  year  after  allow- 
ing the  new  trud,  they  verbidly  pro- 
nounced their  judgment  to  one  party, 
and  another  day  to  another,  and  on  a 
subsequent  date  they  wrote  out  the  award 
which  was  signed  on  a  particular  date 
by  one  arbitrator,  and  then  sent  to  others 
elsewhere  for  signature  on  a  different 
date.  liadirAliY.  Majoo  S.  W,  R.  Vol. 
237. 

After  an  award  has  been  filed,  the  Court 
must  first  give  judgment,  and  then  pass  a 
decree ;  it  cannot  order  execution  before 
these  stages  have  been  passed  through. 
8ah^  Ram  Jha  y.  Kashi  Nath  dha 
ib.  f.  295. 


CHAPTER   XXXVilL 

Privatia  pacUajtMri  publico  non  derogatur. 

A  OASB  may  be  stated  for  the  Court's  opinion  by  parties  claiming  to  be  interested  in 
any  question  of  law  or  fact,  provided  they  enter  into  a  written  agreement  and  that  there 
depends  on  the  finding  6t  the  Court  with  respect  to  such  question  a  sum  of  money 
fixed  by  the  parties  or  to  be  determined  by  the  Court,  to  be  paid  by  one  to  the  other,  or 
properfy  movable  or  immovable  s^pecified  in  the  agreement  to  be  delivered  by  one  to 
the  other,  or  a  particular  Act  specified  to  be  done  or  abstained  from  by  one  or  more 
of  the  parties.  Each  case  must  oe  stated  in  paragraphs  consecutively  numbered  and 
with  a  condse  detail  of  facts  and  documents  necessary  to  enable  the  Court  to  decide 
the  questions  stated.  The  value  of  the  subject-matter  must  also  be  given.  The  agree- 
ment if  thus  framed,  may  be  filed  in  the  Court  which  would  have  jurisdiction  to  enter- 
tain a  suit  of  similar  value.  It  shaU  be  numbered  and  renstered  as  a  suit  between 
one  or  more  parties  claiming  to  be  interested  as  plaintiffs  and  the  others  as  defendants, 
and  notice  given  to  all  others  than  those  by  whom  it  was  presented.  The  parties  should 
be  subject  to  the  jurisdiction  of  the  Court  and  bound  by  the  statements  contained  in 
the  a|ri«ement.  The  case  shall  be  heard  and  disposed  of  as  a  regular  suit  as  far  as 
possible  i  and  if  the  Court  is  satisfied  after  examination  of  the  parties  or  taking  fittiziff 
evidenc^  that  the  a^preement  was  duly  executed  by  them,  that  they  have  a  b^td  fi£ 
interest  m  the  questions  stated  therein,  and  that  tiie  same  is  fit  to  be  decided,  it  uiall 
pronounce  judgment  as  in  an  ordinary  suit  and  upon  the  judgment  so  givexi,  decree 
shall  follow  and  be  enforced  as  any  other  ordinary  decree. 


CHAPTER  XXXIX. 

Bes  ipsa  loquitur. 

When  a  plaintiff  desires  to  proceed  summarily  on  negotiable  instruments  in  the 
F^reddency  High  Courts,  Bangoon  Recorder's  Court,  the  Presidency  Small  Cause 
Courts;  the  Kurrachee  Judge's  Court,  or  other  Court  to  which  this  chapter  may  be 
extended  by  notification,  he  shall  present  a  plaint  in  the  usual  form,  but  a  summons  uiall 
be  in  a  speml  form  as  in  the  schedule,  or  as  tne  High  Court  may  prescribe,  the  defendant 
ahall  not  appear  or  defend  unless  he  obtain  the  permission  of  the  Court ;  this  permission 
to  be  giyen  only  when  he  pays  in  the  sum  menuoned  in  the  summons  or  upon  satisfao* 
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633.  (3  v.,   1866)  The    Court    shall,    upon    applica- 

tion by  the  defendant,  give  leave  to 

DefeDdant  showing  de-     appear  and  to  defend  the  suit,  upon 

W^ap^!"  *"  '*'''    the  defendant  paying  into  Court 

the  sum  mentioned  in  the  summons 
or  upon  affidavits  satisfactory  to  the  Court,  which  discloae 
a  defence  or  such  facts  as  would  make  it  incumbent  on  the 
holder  to  prove  consideration,  or  such  other  facts  as  the 
Court  may  deem  sufficient  to  support  the  iq)pIication,  and 
on  such  terms  as  to  security,  framing  and  recording  issues, 
or  otherwise,  as  the  Court  thinks  fit. 

634.  (4  v.,    1866)    After  decree,  the  Court  may,  un- 

der special  circumstances,  set  aside 
^ower  to  set  •aide  de-     ^^^  ^^^^^^^  ^j  ^  necessary  stay  or 

set  aside  execution,  and  may  give 
leave  to  appear  to  the  summons  and  to  defend  the  suit,  if 
it  seem  reasonable  to  the  Court  so  to  do,  and  on  such 
terms  as  the  Court  thinks  fit. 

635.  (6     v.,    1866)    In    any    proceeding  under  this 
Power  to  order  bill  to    chapter  the  Court  may  order  the 

be  deposited  with  officer  bill,  hundi,  or  note,  on  which  the  suit 
of  Court.  ig  founded  to  be  forthwith  deposit- 

ed with  an  officer  of  the  Court,  and  may  further  order 
that  all  proceedings  shall  be  stayed  until  the  plaintiff  give 
security  for  the  costs  thereof. 

636.  (6  v.,    1866)  The  holder  oi  every  dishonoured 
Recovery  of  coat  of  not-     bill  of  exchange  or  promissory  note 

ing  non-acceptance  of  did-  shall  have  the  Same  remedies  for 
honoured  biiL  the  recovery  of  the  expense  incur- 

red in  noting  (q)  the  same  for  non-acceptance  or  non-pay- 
ment, or  otherwise,  by  reason  of  such  dishonour,  as  he  has 
under  this  chapter  for  the  recovery  of  the  amount  of  such 
bill  or  note. 

637.  (7    v.,  1866)    Except  as  provided  by  sections 

632  to  636,  both  inclusive,  the  pro- 

^^^Prooedc^  in  .intB  under     ^^^^^  ^  ^^j^  ^^^^^  ^^  ^j^^^^^ 

shall  be  the  same  as  the  procedure 
in  suits  instituted  under  chapter  V. 

.  .V.  6M.    (8    v.,  1866)     Sections 

Power  to  extend  this    ggg  ^o  637  (both  inclusive)  apply 

only  to — 
{a)  the  High  Courts  of  Judicature  at  Fort  William, 
Madras,  and  Bombay ; 

(b)  the  Court  of  the  Recorder  of  Rangoon  ; 

(c)  the  Courts  of  Small  Causes  in  Calcutta,  Madras,  and 

Bombay ; 
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toiy  ftffidayits  diAoloses  defenoe  or  faots  making  it  inaambeiit  on  th6  holder  to  prove 
consideration,  or  other  facts  which  the  Court  deems  sufficient  to  support  application  and 
on  fitting  terms  as  to  security,  framing  and  recording  issues,  ko,,  See,  if  leave  he  not 
obtained,  the  plaintiff  shall  be  entitled  to  decree  for  any  sum  not  exceeding  that  men- 
tioned in  the  summons,  together  with  interest  at  specified  rate  (if  any)  to  date  of  de- 
cree ;  and  costs  to  be  fix^  by  a  rule  of  the  High  Court,  unless  plaintiff  claim  more 
than  such  fixed  sum«  when  the  costs  shall  be  ascertained  in  the  ordinary  way.  The 
decree  may  be  enforced  forthwith ;  the  defendant  shall  not  be  required  to  pay  into 
Court,  or  give  security  for  the  sum  mentioned  in  the  summons  unless  the  Court  thinks 
his  defence  not  prima  facie  sustainable,  or  feels  reasonable  doubt  as  to  its  good  faith. 
After  decree,  the  Court  may,  under  special  circumstances,  set  it  aside,  and,  if  necessary, 
stay  execution,  and  ffive  leave  for  appeanmoe  in  and  defenoe  of  suit.  The  instrument 
on  which  the  suit  is  founded  mav  be  ordered  b^  Court  to  be  forthwith  deposited  with 
its  officer,  and  all  ^x>ceedings  be  st%f ed  until  plaintiff  fives  security  for  the  costs. 
The  costs  of  notmg  non-acoeptance  of  a  dishonoured  Iml  can  be  recovered  under 
this  chapter  in  the  same  way  as  tiie  amount  of  such  bill  or  note. 


(m)  A  hundi,  which  contains  a  direction 
on  sufficient  consideration  to  the  drawee^ 
and  isacceptedbyhim,  is  within  thetmns 
of  the  Act,  and  such  a  document  is  assign- 
able without  any  regular  form  of  endorse- 
ment, if  sufficient  cause  appears  in  the 
handwriting  of  an  endorser  to  indicate  an 
intention  to  assign  it.  The  Eati  India 
£ttnkY.  Kk(y¥h  VvUli*  Qidwam,  I  Ind., 
Jur.,  N.  3.,  247. 

A  j>laint  was  presented  imder  Act  V.  of 
18G6  by  the  endorsees  of  a  promissory 
note  endorsed  Stf  follows :— **  Received  for 
the  Chartered  Mercaintile  Bank.— J.  M. 
Reid,  Agent*'  The  note  had  not  been 
paid  when  presented,  and  the  endorsement 
was  struck  ont.  Admission  of  the  phsnt 
was  refused  imless  evidence  was  given 
that  the  note  had  been  paid,  and  to  ex- 
plain n^hy  the  endorsement  was  stanxck 
out.  As  evidence  could  not  be  received, 
the  plaint  was  not  admitted.  Th4  Ohar- 
ieredJUarcantiU  Bank  v.  S^conde,  S  B. 
L.R.,  O.a,  14(J. 

(a)  Where,  in  a  suit  under  these  provisions, 
the  defendant  is  8^  such  a  distance  ju 
Would  make  it  impossible  for  him  to  put 
in  an  appearance  within  the  seven  diays 
allowed  by  the  Act,  the  Court  wiU  stay 
execution  for  a  time  long  enough  to  allow 
him  to  appear. 

Suits  can  be  brought  under  this  Act  against 
persons  resident  out  of  tile  jurisdiction. 
CkimdrakaiU  Hay  V.  Jf.  P.  Pogo$e,  3  B. 

X.  A,  a  a,  83. 

Alttiough  the  provisiont  of  tliis  section  only 
give  the  defendant  seven  days  to  get 
leave  to  come  in  and  defend  an  action  on 
a  bill,  noto,  &c.,  the  Court  must  be  satis- 
fied before  granting  a  decree  th<it  the  de- 
fendant has  had  a  full  opportunity  to 
obtain  leave  to  defend.  (?r<?0  v.  Ptdmer, 
I  Ihd.  /.,  V.  S.,  896. 
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In  a  suit  under  this  chapter,  the  summons 
should  be  returned  in  the  usual  way  ;  and 
after  the  expiration  of  the  required  time, 
an  order  of  the  Court  for  a  decree  should 
be  obtained.  Sehiller  v.  Marker,  I  Ind. 
Jur,,  M  S.f  283. 

An  irregular  ser^ce  of  summons  on  two  out 
of  three  defendants  to  an  action  brought 
on  a  joint-promissory  note,  does  not  give 
the  third  defendant,  who  has  been  pro- 
perly served,  ground  for  objec^ng  to  a 
decree  which  has  been  passed  against  him 
under  Act  V.  of  1866.  Swing  and  Oo, 
V.  OoKd  Dan  Qkou,  ZB,  L.  &,  ^pp.  7. 

(o)  The  plaintiff  is  enlatled  to  claim  by  hif 
summons  and  obtain  by  his  decree  what- 
ever sum,  principal  and  interest,  is,  on 
the  legal  construction  of  the  instrument, 
demandable.  D^^onta  v.  JRangaian.  M, 
H.  0.  B.,  VI.,  267. 

(p)  The  Court  has,  in  giving  leave  to  defend, 
a  discretion  to  order  security  for  coste, 
not  only  where  it  doubte  the  oona  iUU$  of 
the  defence,  but  alno  if  it  considers  the 
matter  of  defence  raised,  is  unnecessary, 
though  allowable.  If  the  plahitiff  has 
not  been  heard  at  first  ag^nst  the  defend- 
snf  s  application,  the  Court  will  always 
allow  him  to  come  in  afterwards  and  show 
that  the  leave  ought  not  to  have  been 
granted,  or,  if  granted  at  all,  in  more 
stringent  terms.  VofdinUgy  v.  Narayan 
^'img,  6  B.  L,  A,  Aj^,  64>  J.  /)„ 
284. 

(g).  The  mere  noting  on  the  bill,  even  if 
it  disclose  the  name  of  the  notary  in  full, 
is  not  evidenoe  of  the  presentation  or  of 
the  dishonoring  of  the  bill«  The  Bombay 
City  Bank,  Limited,  v.  MomJM  BarU 
doti,   Bourke*s  Bep,,  0.  C,  274. 
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(d)  the  Court  of  the  Judge  of  Kar&chi ;  and 

{e)  any  other  Court  having  ordinary  original  civil  juris- 
diction to  which  the  Local  Government  may,  by 
notification  in  the  official  Gazette,  apply  them. 

In  case  of  such  application,  the  Local  (Government  may 
direct  by  whom  any  of  the  powers  and  duties  incident  to 
the  provisions  so  applied  shall  be  exercised  and  performed, 
and  make  any  rules  which  it  thinks  requisite  for  carrying 
into  operation  the  provisions  so  applied. 

Within  one  month  after  such  notification  has  been  pub- 
lished, such  provisions  shall  apply  accordingly,  and  the 
rules  so  made  shall  have  the  force  of  law. 

The  Local  Government  may  from  time  to  time  alter  or 
cancel  any  such  notification. 

CHAPTER  XL 
Of  Suits  BELATma  to  Public  Chabtties. 
639.  In  case  of  any  alleged  breach  of  any  express  or  con- 
When  suit  relating  to    structive  trust  Created  for   public 
pubUc  charities  may    be    charitable  purposes,  or  whenever  the 
*>^^^*  direction  of  the  Court  is  deemed 

necessary  for  the  administration  of  any  such  trust,  the 
Advocate-General  acting  ex-officio,  or  two  or  more  persona 
having  a  direct  interest  in  the  trust  and  having  obtained 
the  consent  in  writing  of  the  Advocate-GenenS  may  in- 
stitute a  suit  in  the  High  Court  or  the  District  Court  with- 
in the  local  limits  of  whose  civil  jurisdiction  the  whole  or 
any  part  of  the  subject-matter  of  the  trust  is  situate,  to 
obtain  a  decree. — 

(a)  appointing  new  trustees  of  the  charity  : 

(b)  vesting  any  property  in  the  trustees  of  the  charity  ; 

(c)  declarmg  the  proportions  in  which  its  objects  are 

entitled  : 
{d)  authorising  the  whole  or  any  part  of  its  property  to 
be  let,  sold,  mortgaged,  or  exchanged  : 

(e)  settling  a  scheme  for  its  management ; 

or  granting  such  further  or  other  relief  as  the  nature  of 
the  case  may  require. 

The  powers  conferred  by  this  section  on  the  Advocate- 
General  mav  (where  there  is  no  Advocate-General)  be  ex- 
ercised by  tne  Government  Advocate,  or  (where  there  is  no 
Government  Advocate)  by  such  officer  as  the  Local  Go- 
vernment may  appoint  in  this  behalf. 


{Continued  on  page  818}, 


Digitized  by  VjOOQIC 


APPEALS.  315 


CHAPTER  XL. 


Modus  legem  dat  donatimii. 
Synopsis  not  required  :-— 


CHAPTER  XLI. 

Oonfirmaiio  omnea  supplei  defecius^  licet  id^  quod  CLctum  eet^  ab  initio  non  valuit. 

The  first  question  which  naturally  arises  from  the  word  appeal  is  :— 
From  what  decrees  and  what  orders  does  an  app^  lie  ?  This  chapter  treats  of  the  for- 
mer, and  tells  us  in  the  fore-front  that  an  appeal  lies  from  eveiy  decree  and  from  any 
part  of  every  decree.  This  is  snbject  tg  two  provisos  only.  The  decree  must  be  one 
from  a  Court,  exercising  original  jurisdiction  to  a  Ck)urt,  authorised  to  hear  an  appeal 
from  such  Gourt^  and  there  must  be  no  express  bar  in  this  Code,  or  any  other  law  in  force 
aginst  such  appeal  lying. 

For  the  Courts  which  are  authorised  to  hear  appeals,  the  reader  must  turn  to  the  yari- 
ous  Civil  Courts  Acts. 

In  Bengal  and  the  North- West  (Act  YI.  of  1871)  appeals  from  the  District  Judges 
and  Additional  Judges  lie  to  the  High  Court,  from  Subordinate  Judges  and  Muuaifs  to  the 
District  Judge,  unless  the  amount  or  value  of  the  subject-matter  in  dispute  exceed 
Rs.  5t000,  in  which  case  the  appeal  lies  to  the  High  Court.  The  Hi^h  Court  may,  from 
time  to  time,  with  the  previous  sanction  of  the  local  Gk)vemment,  order  that  all  appeals 
from  he  decrees  and  orders  of  anv  Munsif  shall  be  preferred  to  the  Court  of  any  Subor- 
dinate Judge  mentioned  in  the  order.  District  Judge  may,  from  time  to  time,  subject  to 
the  orders  of  the  High  Court,  refer  to  any  SuborSnate  tfudge  appeals  pending  before 
him  from  the  decision  of  Munsifs. 

In  Madras  (UL  of  187S)regularappeals  lie  from  the  District  Court  to  the  High  Court, 
and  from  Subordinate  Judges  and  Munsifs  in  the  same  way  as  in  Bengal  {vide  supra). 
This  proviso  is  added,  that,  whenever  a  Subordinate  Judge's  Court  is  established  at  a 
place  remote  from  the  District  Court,  appeals  from  the  decrees  of  the  Muosif  may,  with 
previous  sanction  of  local  Government  and  imdor  the  direction  of  the  High  Court,  Ue  from 
the  District  Munsifs  within  the  local  limits  of  its  jurisdiction  to  such  subordinate  Court. 
No  Judge  of  any  grade  is  to  adjudicate  in  any  way  upon  any  suit  in  which  he  is  person- 
ally interested,  or  try  anv  appeal  against  a  decree  passed  by  him  in  another  capacity. 

In  Bombay  (XIV.  of  1869),  the  District  Judge's  Court  is  the  Court  of  appeal  from 
the  decree  of  the  Subordinate  Courts.  Where  the  amount  involved  does  not  exceed 
JU,  5,000,  an  appeal  from  the  District  Judge  lies  to  the  Hic^h  Court.  To  the  same  tribu- 
nal Ue  appeals  h-om  the  decrees  of  First  Class  Subordinate  Judges  where  the  amount  of  the 
subject-matter  exceeds  Rs.  5,600.  These  latter  may  when  invested  by  the  Qovemor 
in  Council,  hear  appeals  from  such  decrees  of  subordinate  Courts  as  are  referred 
to  them  by  the  Judge. 

The  Government  are  empowered  to  appoint  also  a  Joint  Judge  in  certain  districts, 
who  has  concurrent  jurisdiction  with  the  District  Judge;  and  even  Assistant  Judges, 
when  empowered  b;^  the  Local  Government,  may  be  invested  with  all  the  powers  of  a 
District  Ju^e  and  in  such  case  the  District  Judge's  jurisdiction  is  so  far  excluded. 

In  Aden  U.  of  18M,  no  appeal  lies  from  the  I^sident,  but  to  the  Besident  lie  appeals 
from  decisions  of  the  Assistant  Besident  when  the  claim  is  over  Bs.  500  or  is  in 
respect  of  land. 
In  the  PanjAb  (XIX.  of  1S66)  :— 

XI.  The  Depu^  Commissioner  shall  have  power  to  hear  appeals,  where  an  appeal 
is  allowed  by  tiie  Court  of  CivU  Procedure  in  force  in  the  Panj^b,  from  deciaions  and 
orders  of  the  *first  three  grades  of  Courts. 

Xn.    The  CommiBsioner  shall  have  power  to  hear  and  determine  appealB,  where  an 
appeal  is  allowed  by  the  Code  of  CHvil  Procedure  in  force  in  the  Panjdb,  from  decisions 
and  orders  of  the  Courts  of  the  said  ffourth  and  fifth  grades. 
In  JhansieCXVIII.  of  1861)  :— 


^ahsildar.  Assistant  Commissioner  with  ordinary  and  with  special  powers. 
fAssistant  Ckmunissioner  full  powers  and  Deputy  Commissioner,  see  p.  9. 
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XIII.  The  Court  of  the  DepaW  Communooer  ahall  hare  power  to  hear  mpeale  from 
the  origiiud  deoisionB  in  toits  and  (where  an  appeal  ia  allowed  by  the  Code  of  CiTil 
Prooednre)  from  the  orders  of  the  Coarte  of  the*  firsts  seeond,  and  third  grades. 

XIV.  The  Court  of  the  Commisaionera  ahidl  have  power  to  hear  and  determine 
appcHUa  from  the  original  deciaiona  in  aoite  and  where  an  H9^  i*  allowed  by  the  Code 
M  CHTil  Prooednre)  nom  the  orders  of  the  Coorta  of  thef  fourth  and  fifth  grades. 

XV.  The  High  Court  shall  have  power  to  hear  and  determine  appeals  from  oriinnal 
dedsiona  in  suits  and  (where  an  i^peal  is  allowed  by  the  Code  of  Civil  Procedure)  from 
the  orders  of  the  Commissioner,  ana  also  applications  for  a  special  appeal  as  provided 
in  the  said  Code,  from  the  decisions  passed  in  regular  appeal  l^  the  D^mty  Commie- 
noners,  and  by  the  CommissAnmer  of  the  IHviaioii. 

InOudh  (XXXn.  of  1871):— 

XVI.  (1)  Appeals  from  the  decrees  and  orders  in  original  sniti  and  {oooeedinga 
of  the  Courts  of  the  first  and  second  grades  shall,  when  such  appeals  are  allowed  by 
law,  ordinarily  lie  to  the  Deputy  CommissToner.  But  where  the  amount  or  value  oft 
the  subject-matter  of  any  such  suit  or  proceeding  exceeds  one  thousand  mpeea,  the 
appeal  ahidl  lie  to  the  Commiasioner. 

(2).  Appeals  from  such  decrees  and  orders  of  the  Court  of  the  Deputy  Commissiimer, 
when  such  appeals  are  allowed  bv  law,  shall  lie  to  the  Commissioner. 

(3).  An  appeal  from  any  such  decree  or  order  passed  by  the  Commianoner  shall, 
when  such  appeal  is  allowed  by  law,  lie  to  the  Judicial  Commissioner,  whose  Court 
shall  be  deemed  to  be  the  highest  Court  of  AppeaL 

XVn.  Whenever  the  state  of  business  in  the  Court  of  the  Judicial  Commissioner 
is  such  that  he  cannot  dispose  of  the  same  with  reasonable  despatch,  be  may  cause  a 
list  of  the  appeals  pending  in  his  Court  to  be  prepared  and  sent  to  ike  Chief  Conmiis- 
sioner,  and  such  Cnief  Commissioner,  with  the  sanction  of  the  Qovemor-General  in 
Council,  may,  if  he  think  fit,  appoint  a  Commissioner  to  be  an  Additi<mal  Judicial 
Commissioner  for  the  disi>06al  of  such  appeals  or  an^  of  them* 

The  rule  as  to  not  hearing  cases  in  which  one  is  interested  is  the  same  as  in  Bengal 

In  the  Central  Provinces  (XIV.  1865)  :— 

XVni.  The  Deputy  Commissianer  shall  have  power  to  hear  appeals  from  the  ori- 
ginal deciaiona  in  auits  and  (where  an  appeal  is  allowed  by  the  Code  ol  Civil  Procedure) 
uom  the  orderaof  the  Courta  of  thej[  first,  second,  third,  and  fourth  grades,  and  of  the 
Kaib  Tahsildars  invested  aa  aforesaid. 

XIX.  The  Court  of  the  Commissioner  shall  have  power  to  hear  and  determine 
appeals  from  the  original  decisions  in  suits  and  (where  an  i^peal  is  allowed  by  the 
CS>de  of  Civil  Procedure)  from  the  orders  of  the  Courts  of  the  fifth  and  sixth  grades. 

XX,  The  Court  of  the  Judicial  Commissioner  shall  have  power  to  hear  and  deter- 
mine appeals  from  the  orijD^inal  decisions  in  suits  and  (where  an  appeal  is  allowed  by  the 
Code  of  Civil  Procedure)  m>m  the  orders  of  the  Commissioneis,  and  also  applications  for 
a  special  appeal  as  provided  in  the  said  Code,  from  the  decisions  passed  in  regular 
appeal  by  uie  Depu^  Commissioners  and  by  the  Commissioners  of  Divisions. 

In  Burmah,  (XVU.  of  1875,)  the  Deputy  Commissioner  hears  sppeals  from  the  Conrts 
of  the  Assistant  and  first,  second,  and  third  class  Extra  Assistant  Commissioner^ 
the  Commissioner  from  those  of  the  Deputy  Commissioners  and  the  Judicial  Commis- 
sioner from  those  of  the  Commissioners.  Officers  in  chief  executive  charge  of  any 
district  may  be  invested  by  Chief  Commissioner  with  a  Deputy  Commissioiier's  powers^ 
The  rale  in  Bengal  not  to  try  cases  in  which  an  officer  is  personally  interested  appU^ 
here  also. 

Appeals  He  from  the  Recorder's  Court  when  the  value  of  the  suit  exceeds  three  thou- 
sand and  ia  less  than  ten  thouaand  Rupees  to  the  High  (Jourt. 

Appeals  from  the  Judicial  Commissioner  when  the  Civil  Appellate  jurisdiction  of  any 
Commissioner  has  been  transferred  to  him,  and  from  the  Judee  of  Maulmain,  lie  to  the 
Special  Court,  and  so  do  appeals  pending  in  the  Court  of  Judicial  Commissioner  or 
Kecorder  when  so  directed  by  the  C^hief  Commissioner, 

Appealsunder  this  Code  are  barrad  where  oases  have  been  (1)  compromised  (aec  375). 
(2)  decided  by  arbitrators  and  for  enforcement  of  private  awards  if  Court  has  paaied 
judgment  according  to  their  award  (sec.  622). 


*TahsildM>s  Ist  and  2nd  class  and  Assistant  Commissioner  2nd  class. 

f  Deputy  Comissioner  and  Assistant  Conunissioner  1st  class. 

:tTahsildarsof  1st  and  2nd  class  ;  Assistant  Commisnoners  of  second,  and  third  elaas. 

§Deputy  Commissioner  and  Assistant  Commissioners  of  first  c^ass. 
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The  appeal  must  be  in  the  lonn  of  a  written  memo.,  presented  by  appellant  and  ac- 
companied by  a  copy  of  decree  and,  unless  Appellate  Court  dispense  wiui  it,  jud^ent 
on  which  it  is  founded :  the  memo  must  set  forth  concisely  and  under  distinct  hea£  num- 
bered consecutivelY,  the  ^unds  of  objection  without  argument  or  narrative.  Appellant 
nnless  Court  give  leave,  is  confined  to  those  grounds  ;  uie  Court  is  not,  but  must  not 
rest  its  decision  on  anv  ground  not  set  forth  by  appellant  until  respondent  has  had 
sufficient  opportunity  of  contestinff  on  that  cround.  The  memo,  may  be  rejected  and  re- 
turned for  amendment  within  fixed  time  or  l£en  and  there :  if  rejected,  the  reasons  must 
be  recorded,  if  amended,  it  xpust  be  attested  by  Judge's  signature.  One  of  several 
plaintiffs  or  defendants  may  obtain  reversal  or  modification  of  whole  decree,  if  it  proceed 
on  nound  common  to  all. 

Execution  of  a  decree  is  not  to  be  stayed  only  because  an  appeal  has  been  preferred 
against  it,  unless  sufficient  cause  be  shown,  Execution  of  an  appealable  decree  may 
be  stayed  on  application,  sufficient  cause  being  shown,  provided  the  Court  is  satisfied 
that  substantiiu  loss  may  result  to  applicant  unless  order  is  made,  that  apidication 
has  been  made  without  unreasonable  delay,  and  that  security  has  been  given  by  appli- 
cant for  due  performance  of  such  order  or  decree  as  may  be  ultimately  bmding  on  mm. 
If,  while  an  appeal  is  pending,  order  is  made  for  execution  of  decree  appeal^  against 
the  Court  passing  the  decree  shall,  on  appellaut's  showinff  sufficient  cause  or  on  direction 
of  Appellate  Court,  require  security  for  restitution  of  property  taken  in  execution 
or  payment  of  its  value  or  due  penoimance  of  any  order.  Sales  shall  be  stayed  on 
appii<»tion  of  judgment-debtor,  on  fitting  terms  imi>osed  by  Court  executing  decree 
nntil  disposal  ol  appeaL  No  such  security  is  required  from  Government  or  pubUo 
officers,  the  defence  of  whose  suit  Government  has  undertaken. 

Memorandums  of  appeal  are  registered  in  the  same  way  as  suits.    Either  beforo 
or  after  respondent  is  called  upon.  Court  on  his  application  may  demand  from  appel- 
lant securify  for  costs  of  apj^eal  or  original  suit  or  both.    It  must  be  demanded  if 
Appellant  resides  out  of  Bntish  India,  and  has  not,   exclusive  of  subject-matters  of 
Appeal  sufficient  immovable  property  within  Briti^  India :  in  default  the  appeal  is 
to  DO  rejected.    On  registry,  notice  is  sent  to  Court  from  whose  decree  appeal  has  been 
made.     Such  Court  must  send  all  material  or  specially  called  for  papers  as  soon  as 
possible,  and  must  deposit  {whsre7 — Ed.)  copies  at  appbcanVs  cost  of  all  those  papers, 
for  oopies  of  which  he  applies.    It  is  open  to  the  lower  Court,  after  hearing  appellant 
or  his  pleader,  to  confinn  decision  of  lower  Courts,  in  which  case  no  notice  of  appeal 
need  be  given  to  anyone  else ;  notice  of  confirmation  should  go  to  lower  Court ;  other 
wise  a  day  must  be  fixed  for  hearing  appeal  in  the  same  way  as  for  hearing  a  suit. 
Notice  of  the  day  fixed  must  be  stuck  up  in  Appellate  Court  house  and  sent  to  lower 
Court  for  service  on  respondent  or  served  on  resfiondent  or  pleader  by  Appellate  Court 
like  a  summons  on  any  defendant.    The  notice  must  tell  respondent  that  if  he  does 
not  appear  on  the  day  fixed,  the  appeal  will  be  heard  ex  jparte.    The  procedure  in 
hearing  is  much  the  same,  mutatis  mutandis,  as  that  for  hearing  suits,  save  (1)  as  to 
right  to  begin.    The  party  who  had  right  to  begin  in  the  lower  Court,  begins  in  appeal 
if  tiie  appeal  is  from  the  whole  decree  or  there  are  cross  appeals,  but  otherwise  appel- 
lant begins;  the  opposite  party  in  either  case  replies,  and  the  party  which  benn  replies 
in  turn.    Dismissal  in  default,  ^ar  parts  hearing,   re-admission  of  dismissed,  appeals, 
adjoi^jcnment^  addition  of  interested  parties,  re-hearing  of  tw  parte  decrees,  are  as  in 
original  suits.    Bespondents  are  allowed  not  only  to  support  the  decree  on  any  of  the 
grounds  decided  against  them  In  the  lower  Court,  but  if  they  have  given  a  memoran- 
dum of  their  objections,  with  seven  days*  notice  to  appellant  or  his  pleader,  can  take 
any  objections  they  could  have  taken  by  way  of  appeal.    A  case  may  be  remanded, 
when  it  has  been  disposed  of  on  a  preliminary  point,  so  as  to  exclude  evidence  of  fact^ 
which  appears  essential  to  a  right  determination,  and  the  decree  upon  such  point  has 
been  reversed  on  appeal,  with  a  copy  of  the  order  in  appeal  to  the  lower  Court  with 
directions  to  re^ulmit  the  suit  on  its  original  number  and  to  investigate  the  case  on 
its  merits,  and  also,  if  thought  fitting,  with  direction  on  what  issues  it  shall  be  tried. 
In  remanded  cases  no  evidence  except  that  which  was  excluded  and  evidence  to  rebut 
shall  be  taken.    No  other  remand  than  the  above  is  permitted.    If  evidence  on  the 
record  is  sufficient,  the  Appellate  Court  after  re-settling  issues,  when  necessary,  shaU 
finally  determine  the  case.    But  if  not,  it  may  frame  issues  not  tried  and  send  them 
witii  questions  of  fact  left  undetermined  to  the  lower  Court  for  trial,  and  shall  direct 
it  to  take  the  additional  evidence  required.    After  trial  the  issue  with  evidence  and 
finding  thereon  shall  be  returned  to  Apx>ellate  Court.    Such  finding  and  evidence  are 
to  be  put  upon  the  record,  either  pany  may,  within  time  fixed  by  Appellate  Court, 
present  memorandum  of  objections  to  the  finding,  and  after  expiry  ox  the  time  the 
appeal  shall  be  determined.    No  additional  evidence  can  be  produced  im  the  Appellate 
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PART  VI. 

OF   APPEALS. 

CHAPTER  XLI. 
Of  Appeals  from  Original  Decrees. 

540.  (28,  Act  XXin.,    1861)  Unless  when  otherwise 
Appeal  to  lie  from  aU    expressly  provided  in  this^Codeor 

original  decrees,  except  by  any  other  law  for  the  time  being 
when  expressly  prohibited,  jj^  force,  an  appeal  shall  lie  from  the 
decrees,  or  from  any  part  of  the  decrees,  (r)  of  the  Courts 
exercising  original  jurisdiction  to  the  Courts  authorized(4) 
to  hear  appeals  from  the   decisions  of  those  Courts. 

541.  (333 — 335)  The  appeal  shall  be  made  in  the  form  of 

a  memorandum  in  writing  presented 

Fonn  of  appeal  ^y  ^^e  appellant  and  shall  be  accom- 

*  See  p.  821.     panied  by  a  copy*(/)  of  the   decree  appealed  against  and 

(unless  the  appellate  Court  dis- 
com^rX'b^o^y'Sre:     -pensea  therewith)  Of  the  judgment 

oree  and  judgment.  On  whlch  it  IS  founded. 

Such  memorandum  shall  set  forth,  concisely  and   under 

distiuctheads,the  grounds  *(m)  of  ob- 
^Memorandum    of    ap-       j^^^j^^    ^      ^^  ^^^^^^     appealed 

against,  without  any  argument  or 
narrative,  and  such  grounds  shall  be  numbered  consecu- 
tively. 

542.  (334)  The  appellant  shall  not,  without  the  leave  of 

the  Court,  *(«)  urge  or  be  heard  in 
gr^^ftto^t!^      *°      supportofanyothergroundofobje- 

ction,  but  the  Court  in  deciding  the 
appeal  shall  not  be  confined  to  the  grounds  set  forth  by  the 
appellant :  *  (w) 

Provided  that  the  Court  shall  not  rest  its  decision  on 
any  grounds  not  set  forth  by  the  appellants,  unless  the 
respondent  has  had  suflScient  opportunity  of  contesting  the 
case  on  that  ground. 

543.  (336)  If  the  memorandum  of  appeal  be  not  drawn 
_  .   ^.       .  up  in  the  manner  nereinbefore  pre- 

*«^    ,oo     du«rSml"roM^:      scribed  itmayberejected,t(.)orbe 
t  Bee  p.  322.    tion;  returned  to  the  appellant  for  the 

purpose  of  being  amended  within  a  time  to  be  fixed  by 
the  Court,  or  be  amended  then  and  there. 

When  the  Court  rejects  under  this  section  any  memo- 
randum, it  shall  record  the  reasons  for  such  rejection. 

When  a  memorandum  of  appeal  is  amended  under  this 
section,  and  Judge,  or  such  officer  as  he  appoints  in  this 
behalf,  shall  attest  the  amendment  by  his  signature. 
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Court,  unless  lower  Conit  refused  snch  evidence  wrongly  or  Appellate  Ck>nrt  requires 
it,  or  for  any  other  substantial  cause,  reasons  for  admitting  it  shall  always  be  recorded. 
This  additional  evidence  the  Appellate  Court  may  either  itself  take  or  direct  lower 
Court,  or  other  subordinate  Court  to  take  and  return,  llie  points  to  which  such 
evidence  is  to  be  confined  must  be  specified  and  placed  on  record.  The  judgment  is  to 
be  pronounced,  written,  translated,  and  contain  same  contents  as  judgments  in  original 
suits,  save  that  in  an  appeal  judgment  no  short  statement  of  the  case  is  required.  If 
the  appeal  be  heard  by  a  bench  of  two  or  more  judges,  it  is  to  be  decided  in  accord- 
ance with  the  majority,  if  any,  or  if  the  judges  be  equally  divided  the  decree  shall  be 
affirmed  subject  to  this ;  roviso,  that  if  the  dinereuce  between  them  be  on  a  point  of  law, 
and  the  Court  be  one  in  which  there  are  more  than  two  judges,  the  appeal  may  be 
referred  to  one  or  more  of  the  other  judges  of  the  same  Court,  and  shall  be  decided 
according  to  the  majority,  if  any,  of  all  the  judges  including  those  who  first  heard  the 
appeal.  If  the  majority  do  not  concur  for  varyinj|r  or  reversing  the  decree,  it  shall  be 
ainrmed.  The  dissenting  judge  shall  put  in  writing  the  decision  or  order  which  he 
thinks  should  be  passed  and  may  state  his  reasons  for  the  same.  The  judgment  may 
be  for  confirming,  varying,  or  reversing  the  decree  of  the  lower  Court,  or  if  the  parties 
to  the  appeal  asree  as  to  the  form  it  should  take,  the  Appellate  Court  may  pass  a 
decree  accordin^y.  Decrees  are  not  to  be  reversed  or  subs&mtially  varied,  and  cases 
are  not  to  be  remanded,  on  account  of  any  error,  defect,  or  irregularity,  not  affecting 
the  merits  of  the  case  or  the  jurisdiction  of  the  Court. 

The  provisions  for  contents  of  a  decree  are  the  same  as  those  for  original  decrees  ; 
a  dissentinff  judge  need  not  sign  a  decree  he  dissents  from  certified  copies  are  to  be  fur- 
nished to  tbe  i^rties  and  also  to  the  Lower  Court  The  latter  shall  file  this  copy  with 
the  original  sui^  and  enter  the  Appellate  Court*s  judgment  in  the  register  of  civil  suits. 
Appellate  Courts  are  to  have  the  same  power  in  appeals  as  Courts  of  original  juris- 
diction have  in  hearing  suits.  Persons  applying  foi^  execution  of  a  decree  of  an  appellate 
Coiirt  should  apply  to  the  Court  which  passed  the  original  decree,  when  it  will  be  eze* 
cuted  under  the  same  rules  as  are  decrees  in   original  suits. 


(r)  An  appeal  lies,  it  should  be  remembered 
from  a  decree  and  not  from  a  decision  of  a 
Court ;  if  a  decree  be  wholly  in  a  party's 
&vour  he  cannot  ask  an  Appellate  Court 
to  entertain  an  appeal  from  certain  issues 
which  -were  decided  sgainst  him.  Sham 
JSundari  Dcbia  t.  IHgawhari  DcUa,  tb. 
XIIL,  1. 

Tbe  written  judgment  of  a  judge  who  dies 
or  leaves  the  Bench  after  writing  it,  but 
before  delivering  it  in  open  Court,  is  only 
an  opinion.  Mohammed  AhU  t.  Ana- 
doimista  Bibi,  Wym,  Ibap,  V,,  69. 

(s)  Where  a  suit,  wherein  the  subject-matter 
exceeded  Rs.  5,000,  was  instituted  in  the 
Court  of  a  Principal  Sudder  Amin,  but  de- 
cided by  a  Subordinate  Judge,  Isi  dass, 
appointed  under  the  Bombay  Civil  Court's 
Act  X2V.  of  IS69,  It  was  held  that  an 
appeal  lay  direct  to  the  High  Court  under 
aea  26  oithe  Act  Jtayatangji  i^hivsangji 
T.  Cfulam  JRaavi,  B<m,  H,  C7.,  IX.,  286. 

So  also  according  to  sec.  18  of  Act  8  of  1878, 
(the  Madras  Civil  Court  Act)  it  is  the  money 
Talue  of  the  original  suit  that  fixes  the 
jurisdiction  throughout  the  subsequent 
litigation  in  its  several  stages.  Held, 
therefore,  where  the  amount  of  'the 
original  suit  was  more  than  Rs.  5,000,  and 
an  appeal  was  preferred  to  the  District 
Courts  but  the  amount  in  dispute  in  the 
appeal  did  not  exceed  Rs.  5,000,  that  the 
Difltriot  Court  had  no  jurisdiction  to  hear 
the  appeal.  Mutkro^omi  PiUaiy,  Muthro 
Chidomboit^ChiOtUM,  E,  0.,  VIZ.,  356. 


The  High  Court  declined  to  entertain  the 
objection  (not  taken  until  the  appellant's 
argument  was  concluded)  that  no  appeal 
lay  to  it  in  a  case,  inasmuch  as  the 
amount  or  value  did  not  exceed  Rs.  5,000, 
even  if  it  had  been  clear  that  the  amount 
or  value  was  Rs.  5,000.  Chundcr  Nath 
Mimr  v.  Sirdar  Xhan  3.  W.  J?., 
XVIIL,  218. 

An  appeal  will  lie  from  an  order  passed  by 
the  High  Court  in  the  Miscellaneous  De- 
partment, in  a  case  of  execution  of  decree, 
in  which  the  amount  or  value  involved 
exceeds  Rs.  10,000,  as  well  as  in  any 
other  case  in  which  the  Court  shall  admit 
an  appeal  when  the  amount  or  value  is 
below  Ba,  10,000.  Muat.  ViOedaty 
JBegum  v.  Buggoonath  Pershad.  VIIL^ 
W,  R.,  147. 

The  Calcutta  High  Court  in  the  case, 
Hatoram  Sirear  v.  Ramnatain  Baneiyee. 
ib.  X.,  242,  provide  that,  where  an  app^ 
on  insufficiently  stamped  paper  has  been 
admitted  and  heard,  the  Court  must  deal 
with  it  on  its  merits  and  cannot  limit  its 
relief  to  the  amount  covered  by  the  stamp 
even  though  the  objection  to  the  insuffi- 
ciency of  the  stamp  might  have  been  good 
as   against  the  admission  of  the  appeal 

But  if  a  decree  has  been  passed,  the  case  is 
appealable,  even  though  part  only  has  been 
dealt  with  so  as  to  dispose  of  it  and  the  rest 
remanded  for  enquiry.  Oa$eeram  Mmtr  y. 
WiUioimdn,  Ind.  Jw.  II.,  205. 
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644.    (387)  Where  there  are  more  plaintifia  or  more  de- 
_      ^         ,   ,  .   .^      fendants  than  one  in  a  suit,  and  the 
»r^?«dSi:1f  o£SS      decree  aPPealed  against    proceeds 
rerenal  of  whole  deree  if      on  any  ground  common  to  all  the 
•  See  p.  822,     ^*  procc^on  ground  oom-      plaintiffsor  to  all  the  *  (|^)defendant8, 
montoftU.  any  one  of  the  plaintiflFs  or  of  the 

defendants  may  appeal  against  the  whole  decree,  and  the 
Appellate  Court  may  reverse  or  modify  the  decree  in  fa- 
vour of  all  the  plaintiff  or  defendants  as  the  case  may 
be.tW 

Of  staying  and  exeeuting  Decrees  under  Appeal. 

545.  (338)  Execution  of  a  decree  shall  not  be  stayed 
BMoutioii  of  decree  not   by  reason  only  of  an  appeal  having 

■tajed  solely  bj  reMon  of  been  preferred  against  the  decree ; 
*PP^*^  but  the  Appellate  Court  may,  for 

sufficient  cause,  order  the  execution  to  be  stayed :  f{a) 

If  an  application  be  made  for  the  execution  of  an  appeal- 
Stay  of  execution  of  tpped-    »We  decree  before  the  expiry  of 
»Ue  decree  before  time  for     the    time  allowed    for   appeiJing 
•pealing  hM  expired.  therefrom,  the  Court  which  pass^ 

.  the  decree  may,  for  sufficient  cause,  f  (fi)  order  the  execution 

T  Bee  p.  525.     ^  y^Q  stayed  : 

Provided  that  no  order  shall  be  made  under  this  section 
unless  the  Court  making  it  is  satisfied — 

(a)  that  substantial  loss  may  result  to  the  party  apply- 
ing for  stay  ci  execution  unless  the  order  is  made ; 

(b)  that  the  application  has  been  made  without  unreason- 
able delay ;  and 

(c)  that  security  has  been  given  by  the  applicaat  for  the 
Secotity  required  before    ^^^  performance  of  such  decree  or 

making  order  to  stay  exeon-  order  as  may  ultimately  be  binding 
^^^  upon  him.  J  (c) 

546.  If  an  order  is  made  for  the  execution  of  a  decree 
Security  in  case  of  order    ^tgainst  which  an  appeal  is  pending, 

for  execution  of  decree  ap«  the  Court  which  passed  the  decree 
pEAled  againft  shall,  on   sufficient  cause    being 

shown  by  the  appellant,  require  security  to  be  given  for  the 
restitution  of  any  property  which  may  be  taken  in  execu- 
tion of  the  decree^  or  for  the  payment  of  the  value  of  such 
propertv,  and  for  the  due  performance  of  the  decree  or 
order  of  the  Appellate  Court, 

or  the  Appellate  Court  may  for  like  cause  direct  the 
Court  which  passed  the  decree  to  take  such  security,  t  (d) 
tSee  p.  825.  And  when  an  order  hsB  been  passed  for  the  sale  or  im- 
movable property  in  execmtion  6t  a  decree  foY  money  and 
an  appeal  is  pending  against  such  decree,  the  sale  shall,  on 
the  application  of  the  judgment-debtor,  be  stayed  until  the 


{Continued  on  page  824). 
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In  Appeals  to  the  High  Court,  where  the 
mtiter    Is  more  than  Be.    10^000,    the 
appellant  Is  btfund  to  put  the  whole  case 
(and  not  merely  hie  own  partioular  case) 
fully  before  the  Court  In  ids  paper  book, 
■o  Im*  as  the  documeutH  and  depotltions 
are  oonoemed,  and  if  he  fails  to  do  so 
without  Terj  good  reason,,  he  ought  not 
to  be-allowed  to  read  at  the  hearing  any 
thlnff  whioh  is  not  in  the  paper  book. 
JEW/tan  Dan  v.  Mh»H.  ffohind  £ber,  S, 
W,  M.,  XXIV., p.  148. 
An  A  ppeallies  to  the  High  Court  where  true 
original  suit  is  brought  for  more  the  an 
fie  5,000,  but  a  decree  given  for  lesa. 
Jholey    Chnnd   v.      Nerban    Sing    ib. 
ixd.  18,  p.  252.    See  also  notes  to  S.  594, 
as  to  consolidation  of  suits. 
If    the  appeal  be    barred    by    law  the 
Appelate    Court    cannot    interfere   in 
any  matter    legimatel^  arising  out  of 
the  case  unless  there  is  want  of  juris- 
diction. Eurum  Chwid  KaleMhr.  Mured 
Mohwn  Ghose,  ib,  JI.,  Mis,  45. 
{t)  The  appellant  filed  an  appeal  against 
the  iudgment  of  the  Court  of  first  Inrtanoe 
without  a  copy  of  the  decree.    Subse- 
quently the  decree  of  the  Court  of  f^st 
Infltanoe  was  filed  within  the  time*allow- 
ed  for  appeal  and  accepted  by  the  Judge. 
Held,  that,  the  irregularity  was  enredr 
and  the  appeal  should  not  hare  been 
diamissed  on  the  ground  of  such  irregu- 
larity.   JAOUer.   Ram  Ptrehad,  J^a, 
w/../.,S5. 
When  the  parties  in  two  or  more  suits  are 
the  same,  and  the  decision  i  n  one  ease 
goyemsall  the  oases,  the  filing  of  copies 
of  the  judgment  and  decree  passed  in  the 
principal,  case  is  sufficient  complianoe 
with  the  law.    Bhyrubnath  SandyaX  y. 
Buro  Sundery  Doesee,   ib,   1864,  Mii,, 
28. 
(«)  Pleaders  should  be  restricted  to  their 
written  ground  of  appeal  and  not  allow- 
ed to  infer  separate  points  fiKHn  Tague 
generalities.    J.  P.  MackiiUoih  v  Wat' 
son;  S.  W,  ff.,  Act  XIU,,  12«, 
An  advocate  or  vakil  cannot  be   heard 
in  the  High  Court,  appellate  side,  Cal- 
cutta, in  support  of  an  appeal  in  which 
no  grounds  have  been  filed,  or  where,  the 

Eounds^  having  been  filed  by  the  appel- 
Qt  in  person,  they  are  not  duly  certi- 
fied by  a  vakil  or  advocate  of  the  Court 
KiskenCbvnderRoyY.Harrxsh  Chunder 
Boss,  S.  W,  R.,  IIL,  217. 
When  tiie  plaintiff  in  a  suit  has  been  de- 
creed to  oe  the  heir  of  a  deoeasedperson 
to  the  exclusion  of  one  of  the  defend- 
ants who  does  not  appeal,  the  ri|^t8  of 
the  latter  cannot  be  asserted  in  appeal 
by  the  other  defendants  for  the  purpose 
of  defeating  the  plaintiflTs  suit  Bhuga* 
Vutti  Mimpain,  y.  Damw^  Misser,  S,  W. 


A,  XXIV.,  625. 
(v)  Tnieproyltiona  of  this  section  are  very 
oleu;  that  the  appellant  shall  not  urgeany 
ffrouud  of  appeal  without  the  leave  of^ 
the  Court ;  still,  even  under  the  old  Act»' 
where  the  words  were  quite  as  fttrict,   it 
was  h^d  in  the  case  JfarasuReddi  y. 
JDrishnaPadagaohi,  Xhskt  the  statute  of 
limitation  might  be  set  up  for  the  first 
time  on  app^  wherever  the  plaintiff 
had  an  opportunity  of  meeting  it.    But 
the  plea  cannot  be  set  up  in  special  ap- 
peal unless  the  facts  whicn  raise  the  plea 
and  ai>pearin  the  case  are  admitted  by  the 
plaintiff.    This  was  founded  on  the  case 
of  Maka/rt^ah  Dhe^aj  Mahtab  C.  Baha- 
door  y.  Bengal  Government,  M,   J,  A., 
IV.,  466 ;  stillit  should  be  remembered 
that,  in  this  case,  the  ruling  was  that,  al- 
^ot^h  tiie  question  of  limitation  had  not 
beenraisedintheCourtsbelow,  ordistinct- 
ly  stated  in  the  printed  case  before  the 
Jndidal   Commissioners  of    the  Privy 
Council^  yet  as  the  proceeding  in  the 
case    were    not  proceedings  m    a  re- 
f^ular  suit  and  there  were  no  pleading, 
it  was  deemed   hard  to  bind  the  parties 
by  so  technical  an  objection  especially  if 
on  investigation,  it  were  found  a  valid 
ground  ofdefence. 
On  this  fact  that  there  were  no  pleadings  in 
the  Court  below,  Hollo  way,  J.,  obaerved 
thatthe  case  before  the  Privy  Council  was 
an  irregular  investigation  conducted  with- 
out any  pleadings  at  all,  and  one  in  which 
the  parfy  had  no  o{»portunity  of  plead- 
ing the    law   of   limitation  until    the 
case  came  before  the  Privy  CouncD.    He, 
therefore,  was  inclined  to  doubt  the  pro- 
priety of  allowing  the  statute  of  limitatfon 
to  be  set  up  for  tiie  first  time  on  appeal. 
Bamanatka  Mudali  v.    Vitkalingha  Mn^ 
daUs  M.  H.  0.,  I/.,  238. 
The  Bombay  High  Court  lays,  the  duty  of  . 
considering  tlM  plea  of  lunitation,  even 
when  not  taken  in  the  lower  Court  to 
be  imperative  upon  the  Court  itself ;  thus 
in  8ah/fi  Kesrajiy,  Baj  Sanghi  Jalam-' 
sanihi.  B.  IZ,  A.  a,  167,  Hxeiyheld,  that, 
tile  Code  has  imposed  on  a  Court  the 
duty  of  examining  whether  the  whole 
or  any  portion  of  a  claim  is  barred,  un- 
der any  existing  law,  by  lapse  of  time, 
and  of  decidingin  aooordance  with  such 
law ;    and  that  consequently,  if  it  be 
manifest  from  declarations  in  a  plaint, 
tluftttherecovery  of  a  portion  of  a  claim 
is  barred  by  a  partioular  statute,    the 
omission   to   notice  this  circumstance, 
even  if  it  should  not  have    been  speci- 
fically urged  in  defence,  is  an  error  in  law, 
for  the    correction  of  whioh  a   special 
appeal  will  lie. 
It  is  different  when  the  lower  Court  de- 
cides the  issue  of  limitationagainBt,  but 


*  For  time  within  which  appeal  can  be  made.«See  notes,  s.  548. 
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the  other  iBsnes  in  faroor  of  the  defend- 
•nt :  then  the  Appellate  Court  has  with- 
cmt  donbt  the  right  of  going  into  the 
qoeetion.    Mw$t  Phoolkumari  Bibi,  t. 
Woonhar   Pershod  Ruttogee,  S.  W.  Jt,, 
VII,   67. 
General]  J  it  wonld  be  most  mischievoas  to 
permit  parties  who  had  had  their  case  upon 
one  yiew  of  it  fairlj  tried  to  seek  to  have 
the    appeal    determined  upon  grounds 
which  haye  nerer  been  considered,  taken 
or  tried  in  the  Court  below.    Srimati 
an  V.  Emki  Zolunmoni,  M,  I,   A,,  vol, 
2,  p.  470. 
(w)  Ina  suit  to  establish  title  to  8  annas  and 
a  fraction  of  an  esjbate,  plaintiff  having 
obtained  a  decree  for  2  annas  appealed ; 
but  the  Lower  Appellate  Court  reduced 
the  share  allotted  to  the  plaintiff.  Bfld 
that,  as  no  question  of  the  share  to  be 
awarded  was  raised   before  the  lower 
Appellate  Court  by  the  defendant   that 
Court  should  not  have  interfered  with 
^e  decision  in  the  waj  it  did.   Musta- 
mat  RUooraj  r.  Ot^offur  Sinffk,l6  8,  W. 
M,,  C,  iJ.,  227. 
Where  a  quite  new  and  different  issue  is 
xiused  in  the  Appellate  Court,  it  ought 
to  be  done  in  such  a  way  as  to  give  the 
parties  the  fullest  opoortunity  of  produc- 
ing evidence  upon  it,  because  if  it  is  at  all 
likely  that,  in  consequence  of  the  issues 
framed  in  the  first  Court,   the  parties 
were  induced  to  refrain  from  giving  evi- 
dence,  it  would  not  be  right  to  decide 
the  issues  against  them  on  account  of 
the  absence  of  evidence.    Latoo    Mundle 
V.  Bhohun  Mohun  ChtUUrjee,  ih,,  vol,  17, 
p,  861. 
An  Appellate  Court   should  not  put  in  issue 
a  point  on  which  no  question  has  been 
raised  and   which  was  not  in  the  line  of 
defence  in  the  First  Court.  Bam  Narain 
Roy  V.  Nil  Mont  Adhihari  ib.,vol,  2S,p, 
169.  Oltkoy  Caomar  Chatttrji  v.  Mahara- 
jah  Dhtraj   Mahtah  Chund   Bahadur, 
ib,  XXII. t  299,  nor  should  it  determine 
appeal  upon  such  issue.  Mvnt,  Ustoorun 
V,  Baboo  Mohun  Lai,  ib.  vol,  23,25,;?.  333. 
Similarly  an  objection  not  taken  before 
the  First  Court  to  a  map  prepared  there 
as  sgre^  to  by  both  parties  cannot  be 
raised  in  the  Appellate  Court.  Bnrreehur 
Mvkarji  v.  Bay  Kishan    Mukarji,   ib., 
vol,  21,  p.  351.   And  again,  where  appel- 
lant appeUs  on  the  question  of  costs  only, 
Appelmte  Court  should  confine  itself  to 
that  iBSue.  Kifthen  thunder  i^'andlyal  v, 
KaUnath  Gavgoly,  ib,,  vol,  \^,p.  607- 
ijj  introduce  any  change  in  his  grounds 
the  applicant  must  show  that  the  view  he 
now  puts  forward,  was  in  the  contempla- 
tion of  the  parties,  so  that  they  had  an 
opportunity  of  bringing  forward  evidence 
on    the  point,  and  that  the    evidence 


on  the  record  was  directed  to  the 
stantial  case  set  up.      Luchmeep^^  Das8 
T.  Sha%likEiiaetAli,%bXXJL,Zil. 
(w)  Where  a  petition  of  appeal  had  been  filed, 
time  sllowed  for  the  issue  of  notice,  snd 
a  di^  fixed  for  heaiing,  it  was  held  to  be 
the  duty  of  the  Judge,  on  finding  that  the 
petition  was  inadequately    stamped,   to 
give  Uie  appellant  an  opportunity  of  fil- 
ing the  proper  stamp.      Nuaerut  Aly 
Chowdhry  v.  Mahomed  Kanoo  Sirdar, 
8,    W,   B„   XL,  541.  Cf,   Balarom  Pal 
V.  Suroop    Chundcr    Oooho   ib,    XXL, 
356. 
The  time  for  rejection  is  at  presentation  and 
not  after  admission.    Oopi  BuUub  lUy  v. 
Goluch  Parthad  Bote,  ib,,  1864, 134. 
A  mere  plea  of  sickness  is  no  cause  for  in- 
terference with  an  order  of  a  Judge  reject- 
ing an  appeal  not  filed  within  time.    J/a- 
toom  AH  Khun  v.  Panchoo  Bibi    ^.  W. 
R,,  MU,  /.,  28. 
Thus,  where  an  original  Court  found  on  sn 
action  for  assaultagainst  A.  only,  and  A.  ap- 
pealed, Appellate  Court  awarded  damages 
against  B  and  C.  also.    Anund  Chunder 
Ootmta  V.   Mohesh  Chunder  Mf&oomdar 
8,  Wy  R,  I,  229.     But  the  decree  must 
have  proceeded  on  ground  common  to  all 
ere  it  can  be  reversed.  Abdul  Ali  v.  Syad 
Banon,  ib.,  II,  287.    Thus,  one  defendant 
I      replied  upon  a  plea  of  limitation  and  the 
I      other  on  the  merits  of  the  case  and  the 
case  was  decreed  against  both.     One  de- 
fendant appealed,  and  the  Court  of  Appeal 
rcTersed  the  whole  case  and  dismissed 
the  claim  of  plaintiff,  but  the  High  Court 
overruled  the  deci!«ion  as  erroneous.    8. 
M,  Dotmanee  Dassee  v.  Efhur  Chunder 
MathiLallib,  /.,20S.  This  applies  to 
exparte  decree* ,as  well  as  to  other  decrees, 
the  principle  being  did  the  decree  pass  on 
common  ground  to  all,  both  those  present 
and  those  absent?     Srinath  Chaiedhry 
V.   Grey,  ib.,  XIIL,  114.    This  must  be 
carefully  borne  in  mind,  as  it  is  not  open 
to  an   Appellate  Court  to  exercise  this 

Cer,  should  it  think  the  decree  of  the 
)r  Court  ought  to  have  proceeded  on 
common  ground,  when  in  fact,  right^7  or 
wrongly,  it  did  not.  Protab  Chunder  Butt 
V.  Koorda/nniasa  Bibi,  ib.,  XIV, ,  180. 
There  is  a  ruling  under  this  section  whidi 
calls  for  attention,  in  which  the  dedsion 
of  the  first  Court  did  proceed  on  ground 
common  to  all  defendants.  All  the 
defendants  but  one  appealed  and  got 
the  decree  reversed  on  a  plea  which  the 
High  Court  on  special  appeal  found  was 
one  that  defendant  appellant  was  not  en- 
titled to  open  out.  The  case  was  that  of 
XhemunKarte  Da$9U  v.  NUwnbhurMu^- 
dulyib.,  //..  227:— 
Plaintiff  sued  forpossetsion  of  certainlands 
as  the  self -acquired  and  ezoUuive  propre- 
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ly  of  the  vendor,  BonamaleeL  on  the  allega- 
tion of  the  execution  of  a  deed  of  tale  in 
Mb  favour.  He  made  the  alleged  vendor, 
and  other  partiee,  claiming  to  be  co-part- 
ners with  the  vendor,  de^ndante.  The 
alleged  vendor,  denied  having  sold  the 
property  to  the  plaintiff;  he  denied  the 
execution  of  the  deed,  and  pleaded  that 
the  property  was  the  joint-property  of  a 
Joint  Hindu  family,  and  therefore,  he 
could  not  sell  it.  The  other  defencUtnts 
pleaded  to  the  same  effeot.  The  first 
Court  upheld  the  deed,  and  decreed  for 
the  plaintiff.  Bonamalee  did  not  appeal, 
but  the  other  defendants  did,  on  the 

Sound  that  the  property  was  joint,  and 
at  the  deed  was  not  executed  as  alleg- 
ed. Bonamalee  was  made  a  respondent 
by  his  co-defendants  who  appealed,  and 
he  made  an  objection  under  sec.  661,  to 
the  decree  of  the  Court  of  First  Instance. 
The  lower  Appellate  Court  found,  as  a 
fact,  that  the  property  was  joint,  and 
reversed  the  decree.  It  was  held/  on 
special  appeal,  that  the  appellants  could 
only  appeal  in  the  lower  Court  regardins 
their  own  rights,  and  that  they  could 
not  open  out  any  question  as  to  the  genuine- 
ness of  the  deed  executed  by  Bonamali, 
who  did  not  appeaL 

An  Appellate  Court  has  no  power  whatever 
to  reverse  the  decision  of  the  lower  Court 
as  regards  a  party  who  has  not  appealed. 
Lata  Ram  Sirun  Loll  v.  Muat  Lcikee  Bos 
Koer,  8,  W.  B„  XVIIL,  89. 

Where,  on  the  appeal  of  one  of  several 
judgment-debtors,  the  bond  on  which 
the  plaintiff  sued  is  found  to  be  false 
and  not  bindins  at  all,  all  the  other  par- 
ties to  the  bond  are  also  released,  not- 
withstanding that  they  did  not  appeal. 
Si^vkr  AliSotvdagury,  SutseeraoUa  Sow- 
dagur,  ib.y  VL.  323. 

It  ia  not  open  to  an  Appellate  Court  upon 
the  appeal  of  only  one  of  the  defendants 
as  to  a  small  portion  of  the  decree  to  en- 
tertain an  objection  to  the  whole  of  the 
decree,  and  upon  it  throw  out  the  suit. 
Nakwr  Chamaer  SaKa  Judoo  Nath  Chuc- 
kerbutty,  S.  W,  R.  v  XXIV,  p.  389. 

(z)  Where  plaintiff  sued  on  a  mortgage  bond 
executed  to  Ist  defendant  and  2nd  de- 
fendant, was  admitted  as  a  party  to  the 
suit  as  a  mortc^oe  from  Ist  defendant, 
the  Court  of  First  Instance  decreed  for 
plaintiff,  and  directed  2nd  defendant  to 
pay  his  own  costs.  First  defendant  ap- 
pealed, and  the  Appellate  Court  reversed 
the  decree  and  directed  plaintiff  to  pay 
the  costs  of  both  defendants.  On  spe- 
cial appeal,  an  objection  was  taken, 
that,  as  2nd  defendant  had  not  appealed, 
the  order  of  the  Appellate  Court  as  re- 
gards the  payment  of  his  costs  was  in- 
valid. Meldf  that  under  see.  544,  it  was 


competent  to  the  Appellate  Court  so  to 
modify  the  original  decree  as  the   main 

t round  of  the  decision,  viz,,  the  vali- 
ity  of  the  mortgage,  affected  all  the 
defendants  in  common.  M,  H,  C,  lUp.f 
37. 

One  of  several  defendants^  who  appeals 
in  respect  only  of  the  sum  decreed  against  * 

•  her,  is  not  entitled  to  take  advantage  of 
this  sec.,  and  question  the  full  amount 
claimed.  Shiru  Cumari  Dabi  v.  Maharaja 
MaUah  Chund  Bahadur,  3,  W.  B,,  1864^ 
380. 

If  a  decree  is  pa«sed  partly  in  favour  of, 
and  partly  against  a  plaintiff  and  one  of 
the  defendants  alone  appeals  as  a^rainst 
the  decree  in  favour  of  the  plaintiff^ 
makin|[  a  co-defendant  a  respondent, 
there  is  no  reason  why  the  latter  should 
appear  or  interest  himself  in  the  result, 
nor  why  the  plaintiff  should  be  allowed, 
at  the  hearin«[,  to  raise  objections  to  its 
havinff  been  dismissed  against  the  other 
defendant.  Oonomani  Bati  Y.Parbutty 
Dan  and  ot1ur$  ,ib.,  X.,  326. 

A  plaint  having  been  dismissed  by  the 
first  Court,  which  decreed  that  the  costs 
of  all  t&e  defendants  who  had  filed  an- 
swers were  to  be  borne  by  the  plaintiff,  the 
plaintiff  appealed  to  the  Hish  Court, 
which  reversed  the  decree.  One  of  the 
defendants  then  appealed  to  the  PHvy 
Council,  which  reversed  the  decree  of  the 
High  Court  and  restored  that  of  the 
Zila  Court.  Beld,  that,  the  decree  o£ 
the  first  Court,  by  being  restored  as  it  was 
made,  was  re-affirmed  in  its  integritjr* 
and  the  defendants  general^  were  enti- 
tled to  execute  it,  though  only  one  had 
appealed  to  the  Privy  Council.  Luchmiput 
Stnok;  V.  KhvbunnitM,,  id.,  XIV.,  280. 

The  High  Court  can  reverse  the  decree 
thougn  only  some  of  the  defendants  haTo 
appeared,  and  the  one  who  appealed  as  to 
ooets  had  engrossed  his  appeal  only  on  a 
ttamp  to  cover  their  amount,  Badul  Singh 
▼.  (^uUerdhari  Singh.,  ih.,  IX.,  658. 

{a)  Inasmuch  as  an  order  directing  criminal 
proceedings  to  be  taken  against  any  o£ 
the  parties  or  witnesses  of  tne  civil  suit 
should  nerer  be  embodied  in  a  decree,  no 
order  of  that  nature  can  be  stayed  under 
this  section.  Ram  Charan,  8.  D.  A.,  ^. 
W.  P.,1863,  ».,  363. 

(5)  A  former  ju^ment,  by  a  Court  of  compe- 
tent jurisdiction,  upon  the  same  cause  o£ 
action,  is  conclusive  between  the  sama 
parties  in  a  subsequent  suit  brought  in 
another  Court,  notwithstanding  the  pen- 
dency of  an  appeal  against  it ;  but 
the  Judffe  passing  a  decree  in  the  subse- 
quent smt  may,  upon  application  made  to 
him,  and  security  beinff  given,  stay  the 
execution  of  it  until  uie  appeal  in  the 
former  suit  is  decided*  and  may,  if  the 
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appeal  is  dispoeed  of,  <m  such  tenns  at  to  giTing  seenritj  or 

oiherwiBe  as  the  Court  which  passed  the  decree  thinks  fit 

547.    ( 340)  No  such  security  as  b  meutioued  in  sections 

Ko  saob  seonritj  to  be     ^45  and  646  shall  be  required  from 

nqoired  from  Gtorenimeiit    the  SecretaiT  of  State  for  India  in 

•  Sec.  426.      «  P~^^^  "^""^  Council,  or  (*when  Qovemment  has 

undertaken  the  defence  of  the  suit)  from  any  public  officer 

sued  in  respect  of  an  act  alleged  to  be  done  by  him  in  his 

official  capacity. 

Of  Procedure  in  Appeal  from  Decree. 
648.    (341)  When  a  memorandum  of  appeal  is  admit- 
t  SeoD  3;^        R«gi«fcry  of   msmoraa'    ted,  f(e)  the  Appelmte  Court  or  the 
damofappasL  proper  officer  of  that  Court  shall 

endorse  thereon  the  date  of  presentation,  and  shall  register 
the  appeal  in  a  book  to  be  kept  for  the  purpose. 
«^-*    ^  A      1-  Such  book  shall  be  called  the 

iiesiit«r  of  ippatto.  Register  of  Appeala 

JSoe  p.  327.        549.    (342)  The  Appellate  Court  may,+^/)  at  its  discretion, 
AppeUate  Court  may  re-    either  before  the  respondent  is  called 
guire  AppeUftot  io«^To  m-    upou  to  appear  {ff)  and  answer  or 
curity  for  cocto.  afterwards  on  the  application  of  the 

respondent,  demand  from  the  appellant  security  Qi)  for  the 
costs  of  the  original  suit,  or  of  both ; 
Provided  that  the  Court  shiUl  demand  such  security  in 
_  ,.  ..       all  cases  in  which  the  appellant  is 

ou^^l^riSffii."^    reBidiBgout  of  British  fcdi^  and 
18  not  possessed  of  any  sufficient 
•     immovable  property  within  British  India  independent  of 
the  property  (if  any)  to  which  the  appeal  relates. 

It  such  security  be  not  furnished  within  such  time  as 
f  See  p.329.      the  Court  orders,  the  Court  shall  reject  §(t)  the  appeal 

650.    (343)  When  the  memorandum  of  appeal  is  registered 

AppeUate  Court  to  giTo    ^^^  Appellate  Court  shallsend  notice 

notioe  to  Court  whose  de*    of  the  appeal  to  the  Court  against 

cree  is  appealed  sgamit.        whose    decree  the  appea  is  made. 

If  the  appeal  is  from  a  Court  the  records  of  which  are 

not    deposited    in    the    Appellate 

to  A^SrSiul  ••^    Court    the  Court    receiving  jmch 

notice  shall  send,  with  aU  practicable 

despatch,  all  material  papers  in  the  suit,  or  such  papers 

as  may  be  specially  called  for  by  the  Appellate  Court  §<7) 

Either  party  may  apply  in  writing  to  the  Court  against 

Copies  of  exhibits   in    whose  decree  the  appeal  is   made. 

Court  whose  decree  is  ap.    specifying  any  of  such  papers  such 

pealed  against.  papers  in  such  Court  of  which  he 

requires  copies  to  be  made;   and  copies  of  such  papers 

shall  be  made  at  the  expense  of  the  applicant,  ana  snail 

be  deposited  accordingly. 

{Continued  on  page  323.) 
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dewMlnthftlQiiiiersmtberevened,  eaier- 
liiii  ftn  ftppliotttlon  for  the  review  of  his 
own  deoidon  in  the   subsequ^it    suit. 

M§reantila  Aisoeiati9n  JAmittd,  4  Bam. 
Rep^  A.  a  J„  81. 
Bxectttion  may  be  had,  althongb  similar  oases, 
whioh  hare  been  tried,  together  with  the 
case  in  whioh  exeoution  is  asked  for,  have 
been  appealed,  and  the  decrees  reversed, 
all  the  oases  in  the  Ooort  of  original  jnris- 
diotion  havinff  been,  by  oonsent,  govern- 
ed by  the  evidence  in  one  of  them;  and 
the  case  in  whioh  execution  is  sought  not 
having  been  appealed  only  because  it  was 
under  appeamble  value,     yya  £ik4  v. 
Suaddm,  ib.,  JX  276. 
{c)  Security  money  paid  into  Oonrt,  in  order 
that  exeoution  may  be  stayed  pending 
Mpealosnies  no  intereet.    Agkrutoonitsa 
Begum  v.  Muat,  Xhar^an,  8.  W,  E.,  VI., 
S85. 
A  surety,  who  executes  a  security  bond  (in 
Form  No.  82  of  the  High  Court  Oiroulars) 
is  liable  for  the  fultilmentof  the  decree, 
not  only  of  the  Court  of  Keeidar,  but  also  of 
that  of  the  Court  of  f  SpecialAppeal.  Narain 
Deo,  V.  Oajanau  Dikshit,  Bom,  JET.  C,  X,, 
p.  I. 
The  security  is  taken  from  a  decree-holder 
to  indemnify  appellant  for  lose^owing  to 
execution  during  pendency  of  appeal.   If 
the  decree  is  not  executed,  the ,  terms  of 
thebondfall  tothe  ground,  and  the  surety 
is  not  liable  for  costs    or  anything  else 
awarded  by  the  Privy  CounciL     iTufftr 
Ohunder  Paul  Choudkry  v.  Suremdaro 
J^ath  Ray,  S.  W,  It,,  X/7.,  401. 
Where,  in  consideration  of  A  ^pving  B  time 
to  satisfy  a  decree  against  him  hdd  by  A, 
B  agreed  not  to  appea],  against  the  decree 
and  did  appeal,  hdd  that  the  agreement 
was  not  prohibited  by  sec.  28  of  Act  IX. 
of  1872,  and  that  the  appellate  Court 
was  bound  by  the  rules  of  justice,  equity 
and  good  conscience  to  give  effect  to  it 
and  to  refuse  to  allow  B  to  poceed  with 
the  appeal  whioh  he  had  instituted  in 
contravention  of  it.  Anant  i>a#,  v.  Ash' 
Hmtr  and  Co.  /.  L.  JR.  A.  I.  267. 

(d)  The  High  Court  cannot  direct  security 
to  be  taken  whon  no  appeal  has  been  pre- 
ferred. Bhagf9am  Chander  Base,  ib,,  VI. , 
Mii.  15. 

The  rule,  however,  with  re^dto  appeals 
to  the  Privy  Council  is  dmerent.  See  sec. 
608. 

(e)  Before  admission  these  three  questions 
arise  (A).  Is  the  appeal  withm  time? 
IB).  How  should  it  be  presented  ?  ( C). 
By  whom  should  it  be  presented  ? 

A.  As  to  time :— Act  XV.  1877,  Schedule  U. 
Division  No.  152,  gives  thirty  days  for 
an  appeal  to  the  Court  of  a  district  judge 
and  2^0. 156  gives  ninety  days  frpm  the 


date  ef  the  deoreo  appeided  against  in 
an  appeal  to  the  High  Court. 
This    is   exclusive    of   the    time   during 
which  tiie  application  for  a  review  of 
judgment  was  pending.    The  petition  of 
appeal  ahould  be  presented  immediately 
after  the  application  for  a  review  isire- 
jected.  Tfoobo  KUnen  Singh  v.   Kaminee 
Dome,  3.  W.  B.,  II.,  Mis.,  35.  See  also 
ib.  VII..  529. 
It  is  in  the  discretion  of  the  Judge  to  con- 
dder  whether  sufficient  cause  has  been 
shown  for  the  non-presentation  of  an  ap- 
peal in  proper  time,   owing  to  delay  on 
the  part  of  the  Odleotor,  to  whom  the 
appMl  was  wrongly  perl  erred  in  the  first 
instance,  -and  the  High  Court  has  no  au- 
thority to  interfere  with  such  exercise  of 
discretion  by  the  Judge.  Rajooamaar  Rny 
V.  Sheikh  Mahomed  Wait  und  others,  S. 
W.  R.,  887. 
This  was  held  also  in  re  Bt^hohari  Mun- 
did  where  the  question  was  whether  a 
son  had  filed  an  appeal  within  a  reason- 
able time,  his    father    having  died  on 
the  last  day   allowed   for    appeal    ih. 
ZVIIL  298. 
An  appeal  will  not  be  allowed  after  the 
time  for  appealing  has  expired,    merely 
because  a  judgment  altering  the  view  of 
the  law  which  prevailed  at  the  time  of 
the  decision  of  the  original  suit  has  sub- 
sequently been  given  by  the  Hich  Court. 
Muhhan  Naihen  v.  Manehand  Jbadhabhai 
Bam.  H.  a  K 107.  See  also  Mauree  Beysa 
v.    Surendronath  Roy,   B.  L.  B.,  21., 
184. 
The  time  which  intervenes  between  putting 
in  stamps  and  obtaininff  a  copy  of  the  de- 
cree should  be  exduded  from  the  time 
presoribed  for  putting  in  an  appeal,  Lai 
Oopdl  Nath  Sahai  Deo.    v.  Musst.  Pud* 
um  Kormar,  S.  W,  R.,  V.,  Mit.  44. 
The  period  between  the    date  on  which 
judgment  was  pronounced  and  that  on 
which    the    decree  was  siffued  by  the 
Judge  has  been  allowed  to  be  deducted 
in  oalculatinff  the  time  ib.  XV21I,  512. 
In  re  Chowdhry  v.  N.  Roy, 
An  appellant  must  not  make  unnecessary 
delay  by  asking  for  copies  of  judgment 
and  decree  on  different  dates.    He  is  in 
time,  if  the  time  requisite  for  obtaining 
a  copy  of  the  judgment  is  taken  into 
consideration,  independently  of  the  time 
occupied  in  obtaining  a  copy  of  the  de- 
cree.   Nursing  Naratn  Singh  v.  Badhay 
Singh,  ib,^Jl.Mis.,98.  Delay  in  furnishing 
them  is  no  ground  for  not  filing  a  memo, 
of  appeal  within  the  period  prescribed. 
J.  JB.  S.  Mia$,  v.  Sdha  Mushi  Mushi, 
Ind.  Jur.,  /.,  18. 
But  an  appellant  cannot  as  a  matter  of 
right  claim  to  deduct  the  ttee  required 
for  obtming  a  oopy  ol  the  judi^e&t. 
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Bora  Patuek  r,  Bhomani  Ram,  8.  TT. 
R.,  XX/.,  308. 

An  appellant  whoM  time  for  appealing 
expires  daring  holidays,  may  put  in  his 
appeal  on  the  first  day  the  Court  opens 
after  the  holidays.  Mofuruf  AH  Caau* 
dhri  r.  Jattokenath  Odkioan,  S,  W.  B., 
1864,  Mii.,  40. 

If  an  Appellate  Court  once  admits  and  re- 
gisters an  appeal  it  cannot  reject  it  at  the 
hearing  because  it  was  not  presented 
within  the  nrescribed  time ;  this  was  the 
ruling  in  Bkarut  Chunder  Roy  v.  J3thur 
Okunditr  Sirear,  a.,  VIIZ,  141. 

But  it  cannot  be  accepted  as  a  general 
rule.  In  the  case  Secretary  qfitate  v.  Mutu 
Sawmiy,  B.L,R.,  III^  84,  it  was  shown 
that  many  cases  could  be  put  to  which 
that  rule  conld  not  applr.  Thus,  notwith- 
standing that  an  Appellate  Court  might 
haTe  admitted  an  appeal,  if  it  were 
shown  to  such  Court  oy  the  opposite 
[>arty  that  the  appellant  had  obtained 
ieaTc  for  the  admission  of  the  appeal  by 
any  mis-representation  or  suppression  of 
fact,  or  if  he  could  show  that  there  was 
no  sufficient  cause  of  any  sort  or  kind, 
or  if  he  showed  that  the  Appellate  Court 
had  made  any  mistake  in  admitting;  the 
appeal,  though  the  appellant  himself 
had  not  been  guilty  of  any  fraud,  pro- 
bably the  Court  would  feel  itself  at 
liber^  to  set  aside  its  own  order,  and 
direct  that  the  petition  of  appeal  should 
be  removed  from  the  file,  ib.,  JF., 
85. 

If  once  the  element  of  fraud  be  introduc- 
ei  the  first  mentioned  ruling  cannot 
hold  good  for  a  moment. 

All  Courts  of  Justice  haTe  an  inherent 
power  to  preserre  the  purity  of  their 
own  fllM.  Without  such  a  power  their 
proceedings  would  be  Talueless,  and 
their  records  would  be  encumbered  with 
anything  and  ererything  which  fraudu- 
lent and  designing  men  might  choose  to 
place  upon  them.  The  case  of  Shikna- 
rain  Oho$9  t.  HuUadheer  Dots,  AT.  J.  A,, 
207,  appears  conclusive  on  this.  In  that 
case,  the  appellant  had  obtained  special 
leave  to  appeal  to  Her  Majesty  in  Council 
on  an  ew parte  application.  The  respon- 
dent eame  forwaro,  and  filed  a  counter- 
petition,  asking  the  Lords  of  the  Judicial 
Committee  to  dismiss  the  appeal  upon 
the  ground  that  the  facts  stated  in  that 
application  were  false.  Their  lordships 
held  that  the  respondent  had,  *'  as  a  mat- 
ter  of  course,"  the  right  to  present  such 
a  counter  petition,  and  they  dismissed 
the  appeal  then  and  there  without  en- 
tering into  the  merits.  It  is  true  that  the 
question  of  time  was  not  raised  in  this 
case  but  the  principle  involTed  is  the  same. 
FHud  vitiates  the  most  solemn  proceed- 


ings of  Courts  of  Justice  and  any  order 
procured  by  fraud  must  be  treated 
as  an  absolute  nullity  ss  soon  ss  it  is  dis- 
covered. There  is  no  difference  on  this 
point  between  the  powers  of  the  Judicial 
Committee  and  those  of  the  ordinary 
Courts  of  Justice  in  this  country.  B. 
Z.  A,  IV.,  106. 

B,  Am  to  mode  of  preeentatoni^  ;— 

A  petition  sent  by  post  is  not  a  substitute 
for  the  presentation  of  a  plaint  as  re- 
quired by  section  50  of  Madras  Act  YIII. 
of  1866.  MoparH  PiULu  Naidu  v.  Vap- 
palu  Koudwomu,  M.  H.  C.  Bop,,  VL, 
137. 

A  prisoner  in  Jail  under  a  civil  warrant  is 
entitled  to  present  a  petition  of  appeal 
to  the  Court  naving  power  to  hear  appeal 
wil^out  the  intervention  of  a  vakil 
y.  Krittnappah  Petitioner,  M.  H,  C. 
B.,  F/.,  88. 

A  Judge  cannot  reject  an  appeal  without 
going  into  it,  simply  because  the  appellant 
has  not  conformea  to  a  rule  which  he  had 
passed  that  two  pleaders  should  be  engag- 
ed in  every  appeal  Skomaed  Ali  auda* 
our  V.  Euiirf  £h!tn  Chomdhry  8,  W. 
R.,  Xr.,  80. 

C  Who  may  appeal  f 

(1)  An  alleged  representative  if  he  have 
obtained  an  order  of  Court  permitting 
his  name  to  be  entered.  Juyoo  Lai  v, 
Lola  Bkikun  JM,  ib,  V„  133. 

(8.)  One  of  two  defendants  appealing  in 
respect  of  whole  and  not  half  the  pro- 
perty in  dispute  in  the  absence  of 
proof  that  they    own  the  property  in 

Sual  shures.  Attyani  Ckaudhri  v.  M.  N, 
,,  CKaitdhriib.IV,,^. 

(3.)  A  defendant,  if  a  case  has  been  re- 
manded, after  expunging  the  name  of  an 
intervener  who  alone  appealed  for  re-open- 
ing and  has  been  decided  against  him,  oven 
though  he  never  moved  in  the  first  appeaL 
Sinibu  Singh  Y,  Mirza  Maehmk  Ali  Beg^'j^b,, 
XV.,  672.  ^       ^ 

(4.)  The  purchaser  of  a  decree  even  though 
not  a  party  to  the  suit.  Ihra  Chand 
Hdtara  v.  Durga  Charun  Hazara,  ib,  X., 
206.  .      , 

(6.)  There  is  nothing  in  strict  law  to  pre- 
vent a  party,  acting  for  himself  or  through 
his  guardian,  from  appealing  aeainst  a 
decision  in  his  favour.  Mary  Bliza  Ste* 
phmsonr,  UunodaBoui,  ib,  MU.,  18. 

Who  cannot  appeal  T 

(l)One  of  several  co-mortgagors  cannot  ap- 
peal against  a  foreclosure  decree  when 
the  equity  of  redemption  has  been  sold 
before  the  institution  of  the  suit.  Kottale 
Uppi  V.   KaUeyatt  Panol  Kunne,  Mad. 

(2)Adefendantwhodid  notappear,  although 
his  inUreets  are  identical  with  those  of 
th«  plai&tifls,  who  have  not  appealed. 
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cannot  appeal  against  the  judgment  pass- 
ed in  favour  of  his  co-defendants.  Jug- 
gunathChatUrfee  t.  Gordon,  Stuart  and 
Co,,  6  W.  R,  S6. 
(3)  A  pro  forma  defendant  against  whom 
no  judgment  has  been  given.    Ham  Drs$ 
Ltahkur  V.  ff.  Mookerpee,  id.,  ///. 
Plaintiff  sued  three  of  hu  ryots  for  arrears 
of  rents.  Two  of  the  defendants  M.  and 
O.  pleaded  transfer  of  their  shares  of 
the  land  to  one  M.  A.,  and  the  third  S. 
H.  admitted  tenancy,  but  contended  for 
a  lower  rate  of  rent  than  that  claimed. 
M.  A.  intervened    and  filed   a  written 
statement.     The  Munsiff  found  that  M. 
At  had  not  caused  his  name  to  be  enter- 
ed on  the  Plaintiff's  serightah,  and  gave  a 
decree  against  all  three  defendants,  mak- 
ing M.  A.  jointlv  liable  for  the  costs. 
Against  this  decision,  M.  O.  and  M.  A. 
appealed,  and  the  Judge  relieved  the  two 
former  from  the  decree,  making  the  third 
party  pay  the  whole  amount  decreed.  Held 
that,  it  was  an  error  to  allow  the  three 
M>pdlant8  to  appeal  together,  and  that 
their    joint-appeal    ought  to  have  been 
treated  as  two  separate  appeals,  Motee  Roy 
V.  Shaikh  Meagan,  ib.,  XX,,   448. 
Two  suits  havmg  been   instituted  by  a 
purchaser  of  two  different  portions  of 
the  same  tenure  for  enhancement  of  the 
rent  of  the    respective    portions,    the 
first  Court  treatea  them  as  it  they  con- 
stituted one  suit,  and  gave  one  decision 
in  both.    Held,  that,  on  doing  so  the 
Court  acted    sensibly  and  reasonably, 
and  that  there  could  be  no  objection  to 
one  appeal  being  filed  from  what  was 
substantialy  one  decree.    Enayatullah 
▼.  Radha  Cham  Roy,  ih.,  vol,  15,  p,  396. 
A   lower   Appellate  Court  may  entertain 
an  appeiu  as  to  matter  in  respect  of 
which  the  first  Court  rejected  a  review 
(rf  its  own  order.  Mothooranatk  Dutt  v. 
Oodermonee  Dehee,  4  ih.,  Mit,,     17. 
The  Court  will  not  interfere  with  a  decree 
proceeding  on  a  mistake  as  to  the  applica- 
bility of  a  law  when  such  error  does  not 
affect  the  decision  of  the  case.    JCureem 
Xkan.Y. Sheikh Mvfooz,ib,,  F.,  B,,  1862, 
|>.  16. 
An  appeal  will  not  lie  from  the  separate 
determination  of  an  isolated  issue  of  law 
or  fact  before  the  taking  of  evidence  on 
the   remaining  issuea    Petition  afthe 
Court  of  Wards^asrepreientinff  the  estate 
(^  the  late    Rajah  Pertaub     Chundra 
Singh,  appealing  against  an  order  of  the 
Judge  of  24  Parganas,  S.  W.  R.,  222. 
ffaorethe  whole  interest  of  a  sole  plain- 
tiff had  been  transferee  with  his  unquali- 
fied assent,  and  the  transfere  was  sub- 
stituted for  the  original  plaintiff  in  the 
Tery  inception  of  the  case,  the  defendanVs 


written  defence  being  afterwards  put  in 
without  demur,  it  w»  held,  not  to  be 
necessary  for  the  original  plaintiff  to  be 
associated  with  the  transferied  in  an  ap- 
peal by  the  latter.  Mitneeroodeen  Ma' 
joomdar  v.  Parhutty  Chum  Ohoee,  S, 
W.R.,0,JR.  XV.,  l2I. 

A  Lower  Court  has  no  authtrrity  to  transfer 
appellants-whohad  been  made  defendants 
by  the  first  Court,  to  the  side  of  the  plain- 
tiffs against  their  will,  unless  there  is 
inch  an  equity  on  the  part  of  another  as  to 
compel  them  to  be  such.  Behari  Lai  Dae 
V.  RadhaJVathBas,  &  W.  R.,XXII,  229. 

(/)This  discretion  in  an  appeal,  from  the 
High  Court  in  its  original  jurisdiction,  may 
be  exercised  by  a  single  Judge.  Manohar 
Base  T.  Xhadrum  Biswas,  Bourke  /.,  111. 

(^)The  words  "  before  the  respondent  is  called 
upon  to  appear  and  answer"  mean  not  the 
date  mentioned  in  the  notice,  but  that  on 
which  the  appeal  is  called  on  to  be  heard. 
Jogendro  Beh  Boykath  v.  Funindro  Bib 
hayhath,  8.  W,R,,XVIIL,  102. 

(h)  In  a  case,  Kazee  Muzhur  Hvssein  v.  Bewh 
bundi  Sein,ih ,  119,  the  High  Court  refused 
to  allow  defendant  to  bring  an  appeal 
without  giving  security  for  the  costs  on 
the  following  grounds: — (1.)  poverty  ;  a 
(2.)  absence  from  jurisdiction ;  (8.)  unusul 
number  (45)  of  defendants ;  (4.)  length  of 
time  it  had  occupied  ;  (5.)  that  it  had  been 
brought  once  before  and  withdrawn 
after  being  nearly  tried  out,  and  (6.)  that 
plaintiff  had  not  paid  costs  of  original  suit, 
nor  of  certain  interlocutory  orders  wliich 
he  had  been  ordered  to  pay ;  (7.)  that 
plaintiff  had  not  paid  the  costs  of  the 
original  suit,  or  certain  interlocutory 
costs  which  he  had  been  ordered  to  pay 
another  defendnnt,  and  in  respect  of  which 
an  attachment  had  issued.  Jlie  last  and 
most  important  ground  was  tiie  nature 
of  the  suit  which  was  brought  by  the 
plaintiff,  not  in  assertion  of  any  ri^ts  of 
bis  own,  but  to  recover  certain  property 
for  religious  purposes.  A  person  w^ 
comes  in  as  a  relator,  not  to  enforce  his 
own  rights,  but  to  maintain  what  he  con- 
siders a  ptiblic  right,  ought  to  be  com- 
pelled to  provide  for  the  costs  of  the  per- 
sons against  whom  he  proceeds. 

Where  the  appellant  is,  according  to  his  own 
statement,  a  pauper,  and  it  appears  that 
others,  {presumably  able  to  furnish  secu- 
rity, are  interested  in  the  matter,  the  case 
is  imdoubtedly  a  proper  one  in  which  se- 
curity should  bo  given.  Jogendro  Bey 
Bogiath  v.  Hanindro  B^  Boykath, 
&W.  B.,  XVIIL,  102. 
The  High  Court  having  ordered  a  jndg. 
ment-debtor,  pending  an  ap]^al  to  the 
Privy  Conncii|  to  furnish  security  with- 
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6S1.    The  Appellate  Court  may,  if  it  thinks  fit,  after 
Powcrtoconfinn  decision    filing  a  time  for  hearing  theap- 
•f  lower   Court  withoat    pellant  or  his  pleader,  and  hearing 
seodiog  it  notice.  ]^[^  accordingly  if  he  appearsat  such 

time,  (k)  confirm  the  decision  of  the  Court  against  whose 
decree  the  appeal  is  made,  without  sending  notice  of  the 
appeal  to  such  Court  and  without  serving  notice  on  the 
respondent  or  his  pleader  ;  but  in  such  case  the  confirma- 
tion shall  be  notified  to  the  same  Court, 

552.  (442)  The  Appellate  Court,  unless  where  it  con- 

firms,  under  section  551,  the  deci- 
Dayforheanifg  appeal,     gj^^  ^j  ^j^^  j^^^^.  q^^^  ^^^  g^  ^ 

day  for  hearing  the  appeal. 

Such  day  shall  be  fixed  with  reference  to  the  current 
business  of  the  Court,  the  place  of  residence  of  the  res- 
pondent and  the  time  necessary  for  the  service  of  the 
notice  of  appeal,  so  as  to  allow  the  respondent  su&cient 
time  to  appear  and  answer  the  appeal  on  such  day. 

553.  Notice  of  the  day  so  fixed  shall  be  stuck  up  in  the 
PnbUcation  and  service    Appellate  Court-house,  and  a  like 

of  notice  of  day  for  hearing  notice  shall  be  sent  by  the  Appel* 
•PP«»^  late  Court  to  the   Court  agamet 

whose  decree  the  appeal  is  made,  and  shall  be  served'  on 
the  respondent  (/)  or  on  his  pleader  in  the  Appellate  Court 
in  the  manner  provided  in  chapter  VI.  for  the  service  on  a 
defendant  of  a  summons  to  appear  and  answer ;  and  all  rules 
applicable  to  such  summons  and  to  proceedings  with  refe- 
rence to  the  service  thereof,  shall  apply  to  the  service  of 
such  notice. 
Instead  of  sending  the  notice  to  the  Court  against  whose 
.    ,,    decree  the  appeal  is  made,  the  Ap- 
iu^rS^^oftStX^^    pellate  Court  may  itself  cause  t£e 
notice  to  be  served  on  the  respond- 
ent or  his  pleader  under  the  rules  above  referred  to. 

554.  The  notice  to  the  respondent  shall  declare  that, 

if  he  does  not  appear  in  the  Appel- 
Contents  of  notioe.  j^^  (jourt  on  the  day  so  fixed,  the 

appeal  will  be  heard  ex  parte,  (m) 

Procedure  on  Hearing. 

555.  On  the  day  so  fixed,  or  on  any  other  day  to  which 

^,  .   ^  .    ,  the  hearing  may  be  adjourned,  the 

Right  to  beguu  p^^^y  jj^^i^g  ^^^  ^^^^  ^  ^^^ 

shall  be  heard  in  support  of  or  against  the  appeal,  as  the 
case  may  be.  The  other  party  shall  then  be  heard,  aad  the 
party  having  the  right  to  begin  shall  then  be  entitled  to 
reply,  (n) 

Explanation. — ^If  the  appeal  is  from  the  whole  decree,  or 
if  there  are  cross-appeab,  the  party  having  the  right  to 
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in  two  montha,  he  put  io  a  petition  in 
the  Zila  Court  on  the  laat  day  allowed 
by  the  order,  tendering  a  dnrpatni 
ke  had  aa  security,  and  on  Uie  day  follow- 
ing gave  an  unregistered  security  bond. 
The  Judge  registered  the  bond. 

Meld,  that  the  bond  was  not  required  to 
be  registered  until  the  security  had  been 
accepted,    and    that  the  judge    should 

\  haye  directed  an  investigation  into  the 
goodness  and  sufficiency,  or  otherwise, 
of  the  property  tendered.  Dunni  v. 
Amiruimissa  Khatoon,  ib,y  XIII.,  41., 

An  order  was  made  by  the  Court  (pursuant 
to]  an  agreement  between  the  parties 
after  a  decree  for  the  plaintiff)  that  the 
defendant  who  had  appealed  should  pay 
into  Court,  to  the  credit  of  the  cause,  a 
eertain  sum  of  money  for  decree,  costs, 
&c. ,  including  a  sum  of  money  for  costs  to 
be  incurred  on  appeal.  On  an  application 
by  the  plaintiff  that  the  case  be  struck  off 
for  default  of  deposit,  and  that  the  de- 
fendant pay  costs  already  incurred  at  the 
time  of  the  application,  it  was  ordered 
that  tiie  defendant  should  deposit  a  sum 

10  cover  costs  of  the  future  appeal,  and 
in  default  that  the  case  should  be  struck 
ofl^  although  the  summons  to  show  cause 
was  not  in  point  of  form  to  that  effect. 
JSlias  V.  Ghuckerbutty,  1  Ind,  Jur,,  N.  8,, 
223. 

(i)  There  it  no  reason  why  a  respondent^  who 

11  admitted  to  be  the  lej^  heir  of  the  deceas- 
ed proprietor,  should  be  required  to  give 
security  at  the  instance  of  the  appel- 
lants, who  are  mere  strangers.  BhugO' 
hutty  Cham  Bkvttaehariee  v.  Igg%^ 
Ckwnder  Chatt&rjee  16  8,  W.  R.,  311. 

(j)  The  Judicial  Commissioner,  Central  Pro- 
vinoes»  (Cur.  IV.  of  1876)  directs  that  all  re- 
cords  transmitted  to  aiid  from  Courts  be 
packed  in  open  form  between  stout  paper 
boards. 

(i)  The  lower  appellate  Court  has  no  autho- 
rity to  strike  out  a  respondent's  name,  and 
in  lieu  of  it  to  make  other  parties  defen- 
dants, ahd  then  send  the  case  down  to 
the  lower  Court  for  re-trial  as  against 
those  parties.  BaX  Gobind  Tkwaree  v. 
Hweena^h  Penhad  8ahoo,  16  8.  Vfr^B,, 
C.  jB.,  183. 

IVhere  one  of  the  pleaders  for  an  appellant 
states  his  inability  to  go  on  with  an  appeal* 
the  Judge  is  not  bound  to  send  for  any 
other  pleader  for  the  appellant  and  ask 
him  if  he  is  ready  to  proceed  with  the 
case,  but  may  at  once  dismiss  the  appeal. 
Brojo  Sooderry  Dataia  v.  i>.  L.  OUmare. 
1  8.W.  JR.,  336. 

(I)  Where  an  appeUant  failed  for  twelve 
months  to  serve  notice  of  appeal  upon 
his  respondent,  the  Court  refused  to  al- 
low him  the  opportunity  to  have  a  fresh 
•ummooa  laaued    and   seryed.     Where 


42 


the  party  serving  a  notice  of  appeal  finds 
the  respondent  absent  from  home  and  is 
told  where  he  is  and  vet  affixes  the  no- 
tice to  the  door  of  his  house,  such  service 
is  void  and  of  no  effect.  Dvli  Chund 
V.  ifirban  8ingh,  8,  W.  B.,  vol.  20, 
62. 

(m)  A  case  l)ad  been  posted  on'the  17th  De- 
cember, 1^62f  and  on  the  22nd  December  an 
application  was  made  that  certain  d'>cu- 
ments,mentioned,  in  the  petition  of  appeal, 
might  be  translated  and  that  the  case  might 
be  postponed  until  this  was  done.  la 
granting  this  application,  Scotland,  C,  J., 
observed  that  such  application  should  al- 
ways be  made  before  the  case  is  posted, 
and  that  this  case  should  not  be  made  a 
precedent.  Kondayya  Qoverdun  v.  RamO' 
twami  Gauna^  Mad,  H.  0.  Sep.  I,,  2. 

(n)  See  notes  to  eeotion  179,  p.  Ill . 

{o)  Where,  in  the  absence  from  sickness  of 
the  plaintiffs  pleader,  a  case  is  decided  eW' 
parte,  the  proper  course  is  to  apply  for  a 
review.  Beeiatf  Gobind  v.  Bodha  Be* 
node  Miser,  8.  W.  B,,  X,  348. 

A  party  to  a  suit  against  whom  a  judgment 
ew'parte  hast  been  passed,  cannot  prefer 
an  appeal  from  that  judgment.  He  must 
proceed,  under  sec.  108,  to  get  rid  of  the 
ewparte  judgment  against  hun.  Bevapa 
8etti  v.  Bamanadtlui  Bhatt,  8,  Mad, 
Rep,,  A,  C,  109. 

Where,  in  the  absenoe  of  a  plaintiff's  plead- 
er, the  case  was  decided  ex-parte,  his 
proper  course  was  held  to  be  an  applica- 
tion for  review,  not  a  special  appeal. 
Beejay  €hbvnd  Siroar  v.  Badha  Benode 
Missr  and  others,  10  8.  W,  B.,  848. 

ip)  The  deposit  of  talabana  in  a  wrong 
Court  is  no  ground  for  the  revival  of  an 
appeal  dismissed  for  want  of  prosecu- 
tion. Mohesehunder  Bose  v.  Bkugoban^ 
ckunderMookerjee,  B  8.  W.  JL  Mis,,  29. 

iS)  A  petition  for  re-admission  of  an  appeal 
must  be  accompanied  by  evidence  in  sup- 
pK>rt  of  the  allegations  on  which  the  peti- 
tion is  founded.  J!  R,  Miselbaoh,  petu 
turner,  8.  W.  R,,  VI,,  MU,,  48. 

The  time  allowed  by  sec.  827  of  Act  XV.  of 
XS77,  Sched.  IIL,  168,  within  which  to  apply 
for  the  re-admission  of  an  appeal  dismus- 
ed  for  de&ult  of  prosecution,  should  not,  * 
where  the  appellant's  pleader  has  died 
without  his  hearing  of  it,  be  counted  as 
commencing  until  the  appellant  has  an 
op^rtunity  of  coming  in  under  the  pro- 
vision of  R^^lation  VL  of  1S27,  section 
64,  clauae2.  Alikhan  Umerkhan,  ew- 
J  arte,  4  Bom,  Bep.,  A,  C,  92. 

(r)  A  respondent  m  taking  advantage  of 
the  provisions  of  tiiis  section  can  only  take 
such  objections  aa  have  reference  to  the 
party  appealing.  If  he  wishes  to  raise 
objections  agiList  parties  who  do  not 
appeal,  be  must  do  bo  by  independent 
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b^in  oa  the  hearing  in  the  Court  whose  decree  is  appetded 
from. 

K  the  appeal  is  from  only  a  portion  of  the  decree,  and 
there  is  no  cross  appeal,  the  appellant  has  the  right  to 
begin. 

556.    (346)  If  on  the  day  so  fixed^  or  any  other  day  to 

which  the  hearing  may  be  adjourned, 

..SSKiluir^ '"    tt^  appellant  does  not  attend  in 

person  or  by  his  pleader,  the  appeal 

shall  be  dismissed  for  default. 

If  the  appellant  attends  and  the  respondent  does  not 
attend,  the  appeal  shall  be  heard 
•  ^     w       H«*riiigappeia^ar^ar<^.      ^^  ^^rte  in  his  absence.  *(i>) 

^'  557.    (6,  Act  23  of  1861)  If  on  the  day  so  fixed,  or  any 

other  day  to  which  the  hearing  may 
n^^tf^^;:^^  beadjoumed,  it  i,  found  that  the 
in  conseqnence  of  appelianV*  respondent  nas  not  been  served,  in 
failure  to  depoflit  cost  of  consequence  of  the  failure  of  the 
^^^^'  appellant  to  deposit,  within    the 

period  fixed  by  the  Court,  the  sum  required  to  defray  the  cost 
of  issuing  the  notice,  the  Court  may  order  that  the  appeal 
be  dismissed  :*(/') 

Provided  that  no  such  order  shall  be  passed,  although 
the  notice  has  not  been  served  upon 
Proriso.  the  respondent,  if  on  the  day  fixed 

for  hearing  the  appeal  the  respon- 
dent appears  in  person  or  by  a  pleader,  or  by  a  duly  autho- 
tSet  S.  37.      risedf  agent. 

558.  (847)  If  an  appeal  be  dismissed,  under  section  556  or 
^     ^   .  .       ,  ,     section  557,  the  appellant  may  apply 

ai^S^^rdeflt"^'  to  the  Appellate  Court  for  the.  (g) 
re-admission  of  appeal ;  and  u  it  be 
proved  that  he  was  prevented  by  any  sufficient  cause  from 
attending  when  the  uppeal  was  called  on  for  hearing,  or  from 
depositing  the  sum  so  required,  the  Court  may  re^admit  the 
appeal  on  such  terms  as  to  costs  or  otherwise  as  the  Court 
thinks  fit  to  impose  upon  him. 

559.  If  it  appear  to  the  Court  at  the  hearing  that  any 
,  person  who  was  a  party  to  the  suit 

Power  to  adjourn  hear-  m  the  Court  against  whose  decree 
S^"/uJJ:^^irt;  the  appealis  made,  butjvho  has  not 
made  respondents.  been  made  a  party  to  t^e  appeal,  is 

interested  io  the  result  of  the  appeal, 
the  Court  may  adjourn  the  hearing  to  a  future  day  to  b6 
fixed  by  the  Court,  and  direct  that  such  person  be  made  a 
respondent. 

560.  When  an  appeal  is  heard  ex  parte  in  the  absence 
Ko-heariug  on  application    of  the  respondent,  and  judgment  is 

^f  respondeat  a^inst  whym    given  against  him>  he  may  apply 
^j^art.  decree  is  made.^        ^  ^^^  AppelUte  Court  to  relear 
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appeal  6hme»h  Pandumaung  Affix  y,  Ban- 
gadhar  BamkrUh,  BomB,  VI,,  A,C.,  244. 

When  a  decree  gives  title  to  land  to  defen- 
dant and  right  of  way  to  pUdntif^  and 
plaintiff  alone  appeals,  i^pellate  Court 
must  not  raise  an  issue  as  to  right  of  way 
without  oross  appeal  from  defendant, 
SookhanwiuUmoye  Dehia  ▼ .  Bmi  Madhub 
Moohffrjee,  8,  W.  jB.,  /.,  78. 

This  section  is  wide  enough  to  empower  an 
appelUte  Court  on  cross  appeal  to  re- 
open the  whole  case,  and  assess  damaj^s 
on  defendants  who  had  been  acquitted  in 
the  original  suit,  aod  who  were  not  par- 
ties to  the  appeal.  Anwnd  Chunder  Ooop' 
to  y.  MohezK  Chunder,  Motoomdar,  8,  W, 
JR.,  J.,  229. 

This  does  not  give  an  opening  for  a  respon- 
dent to  be  heard  bv  way  of  cross  appeal 

'  as  against  a  oo-defenduit  or  oo-respon- 
dent^  This  is  supported  by  numerous 
rulingsC^.  W.  JR.,  X,  Z2Q,Jf'o.,pasHm)uid 
seems  clearly  laid  down  by  the  conclud- 
ing words  of  the  section.  Similarly  un- 
gncoessful  intervenors,  who  have  not  ap- 
pealed within  time  or  been  made  parties 
to  an  appeal,  cannot  obtain  leave  to  urge 
cross  objections  in  the  pending  aroeal. 
Bipro  Perthad  MyUe  v.  MuuL  Hur^e 
Bannee,  i&.,  /.,  841. 

JPro  formd  defendants,  by  making  the  real 
defendants,  who  did  not  appear,  respon- 
dents as  bcrf^ween  themselves,  cannot  open 
ont  that  portion  of  the  case  whi(h,  as 
between  the  plaintiff  and  the  non-ap- 
pealing defendants,  has  not  been  appealed 
against.  Qudadhur  Ban&rjee  v.  ifiust, 
M^mohinee  Bassea  and  another,  ib., 
VII. .  Z66,  Sreemuttv  J^hemwikuree  Bosiee 
v.  NUambwr  Mmidul,  ih.,  II.,  227. 
The  first  Court's  decision,  dismissing  a  suit 
on  the  ground  of  limitation,  was  reversed 
by  the  lower  appellate  Court,  who  re- 
manded the  case  for  trial  on  the  merits. 
The  first  Court,  on  rem-ind,  decreed  the 
suit  on  the  merits.  The  defendant  ap- 
pealed, and  the  lower  appellate  Court 
dismissed  the  suit  on  the  merits,  rslushig 
to  try  the  issue  of  limitation,  because  no 
speml  appeal  had  been  preferred  against 
its  former  order.  The  plaintiff  appealed 
specially,  and  the  defendant,  by  way  o£ 
cross  appeal,  contended  that  the  suit  was 
barred  by  limitation,  jffeld,  that  although 
the  defendant  might  have  appealed  against 
the  first  decision  ai  the  lower  appellate 
Court,  on  the  question  of  limitation,  "with- 
in ninety  days  from  that  decision,  he  was 
at   liberty   to   appeal   against  it  within 

ninety  da^  from  the  time  of  the  final  de- 
cree di^>osing  of  the  whole  oaee.  Mirta 
ffimmtU  BaJiodoor  v.  Qobindo  Panday, 
iK  v.,  91. 
Where  a  plaintiff's  suit  is  dismissed,  and 
a   defendant   appeals   seeking  no   relief 


whatever,  but  acting  in  the  same  interest 
with  the  plaintiff^  the  latter  is  not  en- 
titled, by  waj  of  cross  appeal,  to  ai^gue 
that  his  smt  was    wrongly  dismissed. 
8ahtooUah    Meah    v.  Bohim    Bewan, 
8.  W.  B.,  IX.,  278. 
(t)  A  respondent  may  file  with  Registrar, 
before  the  hearing  of  the  scppeal,  written 
notice  of  the  objections  which  he  intends, 
nnder  this  sec.,  to  take  at  the  hearing; 
Madhoe  Bati,  petitioner,  8,  W.  B,,  Mis. 
VI.,  102. 
If  an  appellant  be  permitted  to  withdraw 
his  appeal,  the  respondent  can  no  longer 
pursue  his  objection.  Bam  Parthad  Qjha 
V.  BharotaBamdoi,  ib.,  /X,  828.  8ee^«r 
centra.     Venkatramanaiya    v«    £Mppi. 
M.  II  C,  III, 202. 
If  the  appellant  die,  and  no  application  be 
made  to  substitute  his  representative,  the 
appeal  abates,  ai\i  cannot  be  kept  alive 
lor  the  purpose  of  respondent  urging  a 
cross  objection.    Jaita  B,  Xalee  v.    Bo* 
bu  B.  Baghu,  Bom.  H.  O.  R.,  III.,  61. 
The  principle  that  an  appellate  Courtexceeda 
its  authority  m  giving  relief,  for  which 
the  plaintiff  does  not  ask,  applies  to  cross 
appeals  also.  8haroda  Soonduree  Bebee  v. 
t^onlnd  Moenee,  8.  W.  B.,  XXIV.,  17. 
For  fee  payable  on  cross  appeals,  see  Act 
VII.,  1870,  s.  16.  If  an  appellant  appeals 
on  fall  value,  no  fee  is  required  for  cross- 
i^[>peaL      Anund    Mokun     Chatteryi    y. 
Sutto  NwMt  Mozomdar,  ib.,  VIII.,  124. 
If  the  case  be  remanded  on  the  cross    ob« 
iection,  the  vahie  of  the  rtamp  should  be 
included  in  the  ultimate  order  for  costs. 
Mackintosh  v.  Bengal  Indigo  Company^ 
ib.,  XIII.,  178.  ^ 

(t)  The  memgreness  of  a  judgment  only  jus- 
tifies a  remand  when  the  judgment  does 
not  show  that  the  Court  has  considered 
the  evidence.  Kishendro  Boy  Chowdhr^ 
V.  Bigumbaree  Bebia  Choudhrain,  ib„ 
XVI.,  16. 
(u)  Whether  a  case  should  or  should  not 
be  remanded  for  re-trial,  hinges  upon  the 
answer  to  these  tw5  questions  : — (1)  Haa 
suit  been  disposed  m  on  a  preliminary 
pointy  so  as  to  exclude  evidence  of 
fact  essential  to  a  right  determination  f 
(2)  Has  the  Jod^nent  of  the  lower  ap- 
pellate Court  upon  that  preliminary  point 
been  reversed  ?  Remands,  when  the  case 
has  not  been  decided  upon  a  prelimi- 
nary point,  follow  sec  W6  (q.  v.).  Un- 
der the  old  Code,  cases  were  remanded 
Cor  a  second  decision  when  evidence  had 
been  misconstrued.  {S.  W.  R.,  XXI., 
.    184  ;  td.,  257.; 

(v)  Thus  a  Judge,  on  appeal  ina  suit  to  open 

.    roads  leading  to  a  koti,  expressed  an  opi- 

'    nion  that  the  facts  had  not  been  sufflcienUy 

ascertained,  and  directed  a  further  local  -. 

enqulif  to  be  made,  and  remanded  the  case 
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the  appeal ;  and  if  it  be  proved  that  the  respondent  was 

♦See  note  (»)    prevented  by  'sufficient  cause  from  attending  when  the 

^  ^'  appeal  was  called  on  for  hearing,  the  Court  may  re-hear 

the  appeal  on  such  terms  as  to  costs  or  otherwise  as  the 

Court  thinks  fit  to  impose  upon  him. 

tSee  p.  329.        561.    (848)  Any  respondent,  t  (r)though  hemay nothave 

UponhearingrapoDdent    appealed  against  any  part  of  the 

may  object  to  decree  m  he    decree,  may.  Upon  the  hearing,  not 

had  preferred  aepvate  ap-    only  Support  the  decree  on  any  of 

P^*  the  grounds  decided  against  him 

in  the  Court  below,  but  take  any  objection  to  the  decree 

which  he  could  have  taken  by  way  of  appeal,  provided 

he  has  given  to'  the  appellant  or  his  pleader  seven  days' 

}8et  p.  331.    notice  of  such  objection.  ^(«) 

Such  objection  shall  be  in  the  form  of  a  memorandum, 
and  the  provisions  of  section  541 » 

.■^:^,^e^Z'    «> /««  «8  they  rekte  to  the  form 
and  contents  of  the  memorandum 
of  appeal,  shall  apply  thereto. 

562.     (351)    if  the  Court  against  whose  decree  the 
appeal  is  made  has  disposed  of  the 
pellate  Court.  "***  ^*  "P<^^  a  preliminary  point,  t(0  so. 

as  to  exciude  any  evidence  of  fact 
which  appears  to  the  Appellate  Court  essential  to  the 
determination  of  the  rights  of  the  parties,  and  the  decree 
upon  such  preliminary  point  is  reversed  in  appeal,  t(«)  the 
Appellate  Court  may,  if  it  thinks  fit»  by  order  l(y)  remand 
the  case,  together  with  a  copy  of  the  order  in  appeal^  to 
the  Court  against  whose  decree  the  appeal  is  made,  with 
directions  to  re-admit  the  suit  under  its  original  number 
in  the  register,  and  proceed  to  investigate  the  suit  on  the 
merits,  (to) 

The  Appellate  Court  may»  if  it  think  fit,  direct  what 
issue  or  issues  shall  be  tried  in  any  case  so  remanded,  (x) 

663.  When  a  case  is  remanded,  with  directions  to  take  any 
rwrt,     *^-xi_       .J         evidence  (y)  so  excluded,  the  Court 

JVhen  furtiier  eyidenoe    ^  ^^^^  the  case  is  remanded  shall 

not  take  any  other  evidence  in  the 
case,  except  evidence  rendered  to  contradict  the  evidence 
so  taken. 

664.  (352)   The  Appellate  Court  shall  not  remand 
Jimtt  to  remand.  *  ^^^^  ^^^  *  second  decision  except 

as  provided  in  section  562. 

665.  (353)  When  the  evidence  upon  the  record  is  suffi- 
When  eridflnceonreooid    cientto  enable  the  Appellate  Pourt 

fttiBeient,  Appellate  Court    to  pronounce  judgment,  the  Appel- 

BhaUdetermineoaae finally,    i^te  Court  shall,  after  re-settUng 

Vm  r.  m     ^^^  issues,  if  necessary,  finally  determine  §(«)  the  case, 

notwithstaikdlng  that  the  judgment  of  the  Court  against 


Digitized  by  V^OOQIC 


NOTMTOSECTIOKB  DXLI    AND  DXLH, 


333 


to  the  lower  Court  to  be  again  decided 
there  after  snch  local  enquiry.  Held,  that 
he  had  uo  authority  upon  such  a  ground 
to  remand  the  case  for  re-decision,  there 
being  no  BuggesUun  that  the  lower  Court 
had  erroneously  decided  a  preliminary 
point  excluding  evidence,  and  the  refer- 
ence not  being  of  an  issue  framed  by  the 
Appellate  Court.  Kundtcoainar  Banar* 
j>d  y.  Burrt/,  Marsh.  ^  121. 

A  suit  by  a  ryot  was  remanded  with  a  yiew 
to  the  aBessmeutof  raoane  profits  on  one 
principle  (that  laid  do  wniun//.  13,  S.  W.  E. 
87.)  The  first  Court  found  that  the  plain-, 
tiffhad  himself  cultivated  the  lands  be- 
fore leasing  them  out  to  an  Indigo  factory, 
and  assessed  the  mesne  profits  accordingly, 
i.  tf.,  at  the  lowest  rate  deposed  to  by  the 
plaintifTtf  witnesses  ;  the  District  Judge  re- 
versed the  decision  on  the  ground  of  a  later 
ruling  (that  in  8,  W.  iJ.,  rol.  14,  294,  295.; 

The  High  Court  Jmld,  that  this  was  erro- 
neous and  pointed  out  that  the  Judge  ought 
to  have  followed  the  course  indicated  by 
the  remand.  In  the  same  case,  it  was 
h^hlf  that  the  special  respondent,  ought,  if 
dissatisfied  with  the  order  of  remand,  to 
have  applied  for  a  review,  and  not  having 
done  so,  he  was  not  entitled  to  aak  the 
Court  to  go  behind  that  order  and  consider 
whether  it  was  wrong  with  reference  to 
a.   fF.H,  XIV.,  294-295. 

(n?)  When  a  case  is  remanded  by  an  Appellate 
Conrt  for  re-trial  under  sec.  158,  the  Court 
of  First  Instance  has  not  the  authority 
lo  decide  the  case  upon  documents  admit- 
ted subsequent  to  the  completion  of  the 

-  record,  nor  has  the  lower  Appellate  Court 
to  decide  thereupon.  Padnia  Zonhan  v. 
Sirdar  Khan,  B,  L,  R,,  IIL^  app,  91. 

The  terms  of  sec.  158  do  not  prevent  an 
Appellate  Court,  on  good  and  eufficient 
cause  shown  from  remanding  a  case  dis- 
posed of  there  under,  in  order  that  jus- 
tice may  be  done  between .  the  parties. 
Lochmi  Mwidle  v.  Wuseer  Paramaniok, 
S,  W.  R.,  vol.  13,  164. 

In  a  case  remanded  to  the  lower  Appellate 
Court  for  trial,  by  the  Court  of  First  In- 
stance, of  the  issue  of  limitation,  which 
the  appellant  had  not  been  allowed  the 
opportunity  of  meeting,  it  was  ruled  that, 
upon  the  decision  of  that  issue,  it  would 
be  open  to  the  parties  to  appeal  upon  the 
whole  case,  notwithstanding  the  appeal 
already  had.  Rujoo  Nuridun  Parmd 
8mg  v.  Chutorsal  Sing  and  another,  ib,, 
X,  336. 

A  suit  was  instituted  on  the  19th  of 
February,  the  28th  fixed  for  trial,  the 
issues  recorded)  and  defendant's  writ- 
ten statement  put  in  on  the  28th,  and 
the  case  decided  the  next  day  without  a 
fair  opportunity  being  given  to  the  plain- 
tiff to  know  the  line  of  defence  he  had  to 


meet,  a  Judge  was  justified  in  remanding 
the  caae  for  retrial.  Shilf  Pershad  Pat' 
twk  V.  Niibo  Kislien  Mookerjee,  S,  W, 
/?.,  XVIl,  446. 

The  Civil  Judge  dismissed  an  appeal  on 
the  ground  that  the  appellant  fraudu- 
lently presented  a  stamp  insufficient  to 
cover  the  stamp  duty  properly  payable 
by  him  on  appeal,  although  the  appel- 
lant offdred  ti)  supply  additional  stamps 
to  make  up  the  proper  amount.  On  spe- 
cial appeal,  the  proper  stamp  duty  hav- 
ing been  paid,  the  High  Court  hrld,  thki  the 
course  taken  by  the  Civil  Judge  amount- 
ed to  such  a  substantial  error  in  the  inves- 
tigation of  the  case  as  called  for  the  in- 
terference of  the  High  Court,  and  re- 
manded the  case  for  investigation  on  the 
merits.  Anihalu  Ramatmamy  Jyengor  v. 
Murhnm(hilli  'avtUam,  Mad.  Rep,  V.^  330. 

If  a  lower  Appellate  Court  finds  a  suit  to  have 
been  undervalued,  when  its  proper  value 
would  have  placed  it  beyond  the  jurisdic- 
tion of  the  Court  of  First  Instance,  where 
it  was  instituted,  it  should  dismiss  the 
caae,  and  not  remand  it  vnth  a  View  to  the 
deficient  stamp  duty  being  made  up. 
Augopura  Chatidhry  v.  Mcah  Zibes  and 
othei'i,  S,  W.  R.,  X,  204. 

{x)  A  subordinate  Judge  in  appeal,  having 
framed  an  issue  remanded  the  case  under 
sec,  562  Code  of  Civil  Procedure,  to  the 
first  Court  for  trial  thereof ;  but  instead  of 
directing  that  the  finding  should  be  re- 
turned to  his  own  Court,  he  directed 
the  MunsiS  to  give  plaintiff  a  decree  in 
accordance  with  the  fanding  at  which  ho 
might  arrive.  The  Munsiff  having  decided 
the  case  accordingly,  it  went  up  on 
appeal  before  the  Additional  Judge.  The 
proper  course  for  the  Addittonal  Judge 
was  simply  to  oonfine  him  to  consider- 
ing whether  the  decision  of  the  Courtr 
below  on  the  issne  directed,  was  correct 
or  not.  He  had  no  power  to  go  beyond  the 
order  of  the  subordinate  Judge  on  the 
previous  occasion-  Bodun  JBuroak  v. 
Abdool  Ovnny,  iJ.,  vol.  19,  281. 

(y)  Evidence  may  properly  be  received  even 
from  a  defendant  who  had  appeared,  and 
a  fortiori  from  a  defendant  who  had  not 
appeared.  Xoonj  Behary  Armutee  v. 
Tarinee  Kant  Lahorte  S.  W.  R,,  vol.  8, 285. 

When  on  a  case  coming  on  for  hearing 
before  a  Courts  to  whicn  it  has  been  re- 
manded ,  the  Judge  observed  that  the 
evidence  of  witnesses  would  be  nnnece»- 
sary,  the  declaration  was  held  to  have 
sufficiently  justified,  the  {Jaintiffs  in 
making  no  further  application  for  • 
summons  on  the  witnesses.  Ram  Jewtm 
Singh  t.  Radha  Penhaud  Singh,  S, 
W.,R.,vol.l6,  109. 

If  tiie  Judge  instead  of  obeerving  the  pro- 
YisionB  of  thii  leotioD,  goea  into  the  me- 
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rits  of  the  ca^  and  givfl  judgment  against 
the  appellant,  the  appeal  must  still  be 
considcTcd  as  dismissed  for  default,  ap- 
plication for  re-admission  cannot  be  treat- 
ed as  for  review,  but  mnst  be  entertained 
under  8*c.  653.  Mohcsh  Chundi'r  Bosc 
V.  Thakur  Da^  Gmain,  ib.,  AX.,  426. 
Where  tha  High  Coirt  has  been  misled 
into  making  an  order  of  remand  upon  an 
issue  other  than  that  on  which  the  case 
at  the  time  ought  to  have  been  made  to 
depend  as  between  the  parties,  and  the 
lower  AppeVate  Court  on  remand  came 
to  a  finding  nf  fact  which  correctly  dis- 
posed of  the  case,  it  was  held  that,  though 
the  latter  did  not  deal  proi)erly  with  the 
evidence  on  the  record  with  reference  to 
the  precise  issue  sent  down  t  >  it,  its  de- 
fault ought  not  to  govern  the  final  result 
between  plaintifif  and  defendant.  Maho- 
m€d  llvis  in  v.  Ka'e  'churn  Banncijaej  S. 

w,  //.,  xni.,  c.  It.,  91. 

"When  a  Deputy  Collector,  in  tryinpr  a  claim 
under  sec.  77,  Act  X.  of  lii59,  in  a 
■uit  for  rent  below  Kb  100,  goes  b  -yond  the 
scope  of  the  law,  and  lost  ^d  of  merely 
deciding  who  ia  in  the  bond  fidt  receipt 
of  Xhe  rent,  goes  also  into  questions  of 
title,  and  decides  the  right  to  receive  rent 
as  between  the  plaiutiff  and  intervenor, 
ihe  appeal  lies  to  the  Judge,  and  not  to  the 
Collector.  In  such  a  case,  the  Judge  is 
bound  to  determine  the  case  finally,  if  the 
evidence  on  record  is  sufficient,  and  not 
to  remand  it  to  the  Deputy  Collector  for 
trial  of  the  right  issue.  Punchanun  Koon- 
war  V.  Luchhce  Prea  Debia,  S,  W,  i2., 
///.,  Act  a:,  154. 

It  is  incumbent  on  a  Judge  in  appeal  to  look 
at  the  plaiiitift's  documents  when  they 
have  been  accepted  by,  and  form  the  basis 
of  the  decree  of  the  Court  below.  He 
should  not  reject  them,  merely  because 
they  had  not  been  filed  with  the  plaint. 
Mohabeer I)os$  v.  Lalla  Jtotf,  FKii.,I., 
12. 

llie  orders  sent  down  should  be  implicitly 
followed,  and  only  those  points  taken 
up  which  are  ordered  by  the  Appellate 
Court. 

In  a  case  which  was  remanded,  to  be  tried 
on  its  merits,  the  remanding  Judges 
were  of  opinion  that  it  was  not  barred ; 
the  Additional  Judge  of  the  Zila  Court 
adhered  to  his  former  opinion,  that 
plaintiff's  claim  was  barred  by  limita- 
tion, but  found,  as  a  fact,  that  she  had 
been  a  party  to  a  solehanamah  and  other 
acts  by  which  she  was  stopped  from  her 
present  claim.  He  was  held  wrong  in 
having  entered  again  into  the  question  of 
limitation  ;  but  his  finding  of  fact  could 
not  be  interfered  with  in  special  appeal. 
Mussamat  Judoobunsce  Koer  v  Mu^tta' 
mat  Aimun,  Koer,  S,  IK,  R.  XIV,,  870. 


When  the  Court  of  First  Instance  did  not 
give  very  satisfactory  ground  for  its  con- 
clusion upon  a  question  of  fact  upon 
which  the  case  almost  entirely  turned, 
and  the  lower  Appellate  Court  pro- 
noimced  the  first  Court's  reasons  to  be 
good  without  going  into  the  merits  or 
recording  its  view  of  the  evidence,  the 
High  Court  in  special  appeal,  reversed 
the  lower  At)pellate  Court's  decision,  and 
remanded  the  case  for  a  re-hearing,  but, 
for  the  purpose  of  the  re-heuring,  directed 
the  removal  of  the  case  to  the  High 
Court  as  a  regular  appeal.  Xristo  Ov- 
vlnd  Kur  v.  Ganga  Parthad  Surma, 
S.  W.  R,,  XXVJII.,  226. 

A  plaintitTs  omission  to  appeal  against 
an  interlocutory  order  of  the  Sadder 
Court,  remanding  his  suit  for  re-trial  on 
the  production  of  the  mortgage  accounts 
does  not  preclude  him  from  insisting  be- 
fore the  Jr'rivy  Council  that  the  remand 
for  the  production  of  the  accounts  was 
erroneous  and  that  the  cause  should 
have  been  decided  in  his  favour,  notwith- 
standing the  non-production  of  the  ac- 
counts. A,  K  Forbes  v.  Ameeroonitta 
Begam,  tJ.,  F.,  47. 

A  respondent  must  be  held  to  the  grounds 
on  which  he  rested  Ms  cose  when  the  ap- 
peal was  before  the  Court  prior  to  the 
case  being  remanded,  to  enable  him  to 
prove  a  particular  allegation.  Badhakishfre 
Bosc  y.  Maharajah  Mahatab  Chand BoAa- 
dur,  ib.f  III,,  Mis^  6. 

When  a  Commission,  to  examine  a  witness 
on  behalf  of  defendant,  had  been  re- 
turned unexecuted,  and  the  defendant's 
petition  to  have  it  sent  a  secmd  time 
was  refused  both  by  the  first  Court  and 
the  lower  Appellate  Court,  the  Hisch 
Court  in  special  appeal  remanded  the 
case  for  the  re-is-ue  of  the  Coramisdon, 
holding  that  the  lower  Appellate  Court'a 
refusal  had  been  pased  on  insuffirient 
ground.  Jhotee  Singh  v.  Oapal  Singk^ 
ib.,  XXUL,  447. 

In  a  suit  for  possess! -^n  of  wasilat,  the  first 
Court,  setting  aside  the  report  of  the 
am(n,  decreed  the  claim  and  awarded 
the  amount  of  mesne  profits  upon  the 
evidence  of  witnesses,  llie  Special  Ap- 
pellate Court  remanded  the  case,  and 
directed  the  deputation  of  another  amio  : 
the  decree- holder  not  having  paid  in  the 
amin's  fees,  the  case  was  returned  to 
the  lower  Appellate  Court  which  dismiss- 
ed the  suit. 

Held,  that  it  was  not  necessary  to  depvta 
another  amin,  and,  that  the  lower  Appel- 
late Court,  ought  to  have  tried  the  ques- 
tion as  to  wasilat  due  upon  the  material 
on  the  record.  Gorvhur  AH  Khan  v- 
Jay  Mugul  Singh,  ib.,  XX.,  164. 
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No  objection  was  taken  in  the  grounds 
of  (regular)  appeal  to  the  issues  as 
framed  in  the  Court  of  First  Instance, 
nor  was  there  any  such  contention  in 
those  grounds  as  that  the  High  Court 
ought  to  direct  the  subordinate  Court  to 
raise  the  proper  issues.  The  Court  re- 
fused to  rernnnd  the  case  with  a  view  to 
other  issues  being  raised  and  tried,  as  it 
thought  it  would  not  be  justified  to  travel 
out  of  the  record  and  make  a  case  for 
the  defendants  which  they  did  not  make 
in  their  pleadings  in  the  Court  below,  and 
which  was  not  in  issue  in  that  Court. 
Jowadunnissa  Katvdai  Zal{^  v.  Jhaman 
Lall  Misery  >.  W.  B.,  XXIII.,  158. 

Where  the  Court  of  First  Instance  decides 
both  on  the  general  merits  and  the  plea 
of  limitation,  and  the  Judge  of  the  Appel- 
late Court  considers  that  the  evidence 
upon  the  record  is  not  suffieient  to  allow 
of  a  satisfactory  judgment,  and  that  he 
is  in  a  position  legally  to  order  further 
evidence  to  be  taken,  he  ought  to  proceed 
in  the  manner  provided  by  these  sections 
of  the  Code  of  Civil  Procedure,  he  has 
no  right  to  set  aside  the  first  Court's  de- 
cree, and  remand  the  case  for  re-triaL 
Gooroo  Perskad  Dtitt  v,  Sreenauth  Ban- 
nerjee,  S.  W.  R.,  XV.,  C.  It.,  314. 

A  mistake  made  by  a  lower  Court  in  admit- 
ting or  rejecting  documents,  as  evidence  is 
not  sufficient  to  warrant  a  case  being  sent 
back'  for  a  new  trial,  unless  the  mij^take 
has  really  or  materially  affected  the  deci- 
sion upon  the  merits.  Messrs.  B,  Watson 
4'  Co.  V  Gopee  Soondurree  Dossee,  S.  W 
i?.,ZX7r.,392. 

A  complete  disregard  of  evidence  which,  al- 
though not  conclusive  and  an  estoppel,  is  of 
such  a  nature  that  a  judgment  in  opposition 
of  it  cannot  be  allowed  to  stand,  amounts  to 
an  error  of  law.  Heora  Lall  Ghose  v.  Ka- 
lee  Dost  MooUtrjee,  S,  W.  R,  XX III  65. 

(r)  fn  a  remanded  case  a  fresh  vakalutnamah 
is  not  necessary.  S.  M,  Nobin  A/once 
Dassi  V.  Joi/  Gopal  Gossur^  ib,,  /., 
276. 

A  remand  order  is  final  as  far  at  it  goes 
and  cannot  be  set  aside  fical  by  a  suc- 
cessor. Lnbnt  Panday  v .  Byjratk  Singh 
ib.j  vol.  \^p.  285. 

The  effect  of  an  order  of  rema^d  for  a  new 
trial  is  entirely  to  nullify  the  first  deci- 
sion and  to  re-open  the  whole  case. 
Tarinee-  Kant  Lahoree  v.  Koonjo  Beharee 
Avastee.  W.  R.  XII,,  112. 

*(fl)  Omission  to  frame  issues  is  generally  held 
to  be  a  fatal  error,  (see,  however,  the  next 
ruling  which  follows).  In  the  case  Maha- 
rajah K.  B.,  NUrasxt^  Sing  v.  Babu 
Vund  Lai  Sing,  M.  S.  A.,  VIII.,  199, 
the  High  Court  held,  such  objection  to  be 
fatal,  and  ordered  that -the  decree  appeal- 
ed from^  should  be  eet  a^bide,  and  the  case 


remanded  to  the  lower  Court,  with  direc- 
tiens  to  lay  down  issues,  and  call  upon 
the  parties  for  proof,  and  then  try  the 
case  de  novo.  The  plaintiff  upon  the  re- 
trial, after  the  issues  had  been  laid  down, 
took  no  advantage  of  the  opportunity  thus 
aftbrded  him  of  giving  fresh  evidence  ; 
but,  by  petition,  prayed  for  Judgment  on 
the  evidence,  oral  and  documentary, 
already  given.  The  Pi  ivy  Council  con- 
sidered that,  if  this  manner  of  trial  were  irre- 
gular, it  was  not  for  the  plaintiff  to  com- 
plain of  an  irregularity  committed  at  his 
instance,  or  with  his  consent. 

The  Privy  Council,  in  the  caae  of  Musst. 
Mitna,  v.  Syud  Iiizl  Rub,  would  seem  to 
point  out  that  an  omission  to  frame  issues 
18  always  a  serious  error,  but  not  al- 
ways fatal  to  a  case.  They  observe  that, 
whilst  desirous  to  avoid  urmng  any- 
thing which  might  have  the  effect  of  in- 
troducing any  laxity  in  the  Courts  of  jus- 
tice in  regard  to  the  observance  of  those 
provisions  of  the  Civil  Procedure  Code 
which  direct  the  settlement  of  issues,  pro- 
vision, which  they  regard  as  most  import- 
ant, they  do  not  find  in  the  Code  anything 
which  says  positively  that  the  omission 
to  settle  those  issues  is  fatal  to  a   trial. 

The  omission  to  frame  issues  had  been 
brought  to  the  notice  of  the  Appellate 
Court  and  it  had  expressed  its  regret 
that  the  Lower  Court  had  omitted 
to  settle  issues,  still  the  Appellate 
Court  conceived  that  it  was  not  under 
any  positive  obligation  to  remand  the 
casei  Seeinff  that  the  parties  had 
gone  to  tri£d  knowing  what  the  real 
question  between  them  was,  and  that  the 
evidence  had  been  taken,  they  were  of 
opinion  that  conclusions  had  been  cor- 
rectly drawn  from  the  evidence,  and  had 
thought  it  within  their  competence  to 
affirm  the  decision  of  the  Court  of  First 
Instance  without  sending  tke  case  back 
for  a  re-trial.  The  Judicial  Committee  of 
the  Privy  Council  were  not  prepared  to 
say  that  the  Appellate  Court  had  not 
power  to  do  so,  and,  therefore,  fully  con- 
curring in  the  observations  made  by 
the  Appellate  Court,  that  it  was  the 
duty  of  the  Judge  to  settle  the  issues  ; 
and  that  it  was  much  to  be  regret- 
ted tiiat  he  had  omitted  to  settle  tnose 
issues,  still,  thought  that  under  all  the 
circumstances  of  the  case,  substantial 
justice  having  been  done,  there  had  not 
been  that  fatal  mistrial  of  the  cause 
which  vitiates  all  proceedings,  and  ren- 
ders a  new  trial  necessary. 

In  coming  to  this  conclusion  regard  was 
had  to  the  circumstance  that  no  objec- 
tion was  taken  in  the  Court  below  to 
dealing  with  the  case  without  the  settle- 
ment of  issues.    Had  the  objection  been 


See  pige  336L 
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whose  decree  the  appeal  is  made  has  proceeded  wholly 
upon  some  ground  other  than  that  on  which  the  Appel- 
late Court  proceeds. 

666.     (354)  If  the  Court  against  whose  decree  the  ap- 

When  Appellate  Court     P^^  '^  madchas  omitted  toframe  (a) 

,  may  frame  issues  and  refer    or  try  any*  issue,  or  to  determine 

is.  146.         jjjgjjj  fQp  ^j.^Y  ^  Court     any  question  of  fact,  (^)  which  appears 

whose^decree  is  appealed    ^^   ^^^^  Appellate  Court   essential 

"  *  to  the   right  decision  of  the  suit 

upon  the  merits,  and  the  evidence  upon  the  record  is  not 

sufl&cicnt  to  enable  the  Appellate  Court  to  determine  such 

issue  or  question,  the  Appellate  Court  may  frame  issues 

for  trial,  aud  may  refer  the  same  for  trial  to  the  Court 

against  whose  decree  the  appeal  is  made,  and  in  such  case 

shall  direct  such  Court  to  take  the  additional  evidence 

required, (c) 

and  such  Court   shall  proceed  to  tiy  such  issue,  and 
shall  return  to  the  Appellate  Court  its  finding  thereon  to- 
+  Se3  p.  338.     gether  with  the  evidence,  t(^) 

567.     (354)  Such  finding  and  evidence  shall   become 
part  of  the  record  in  the  suit ;   and 

be^pSrecordJ^^^^  ^     ^^^^^"^  P^^^y   ^^7'  ^'^^'^'^  *  ^^^^  ^ 
be  fixed  by  the  Appellate  Court, 

:;:  See  p.  339.       ObjecUons  to  finding.         present  a  memorandum  of  objec- 

tions  1(e)  to  the  finding. 
After  the  expiration  of  the  period   fixed  for  presenting 
such  memorandum,   the  Appellate 
Determination  of  appeal     q^^^^  ^^^  proceed  to  determine 

the  appeal. 

668.     (355)  The  parties  to  an  appeal  shall  not  be  entitled 

^  ,     to    produce    additional     evidence, 

•^S^^c^t'^.li'i^fl^r^  vbether  oral  or  documentary,  in 
Tidencem^ppeUateCourt.     ^he  Appellate  Court.     But  if- 

(a)  the  Court  against  whose  decree  the  appeal  is  made 
refused  to  admit  evidence  }(/)  which  ought  to  have  been 
admited,  or, 

(b)  the  Appellate  Court  requires  any  document  to  be  pro- 
duced, or  any  witness  to  be  examined  to  enable  it  to  pronounce 

§  Sec  p.  341,     judgment,  or  for  any  other  substantial  cause,  §(^) 

the  Appellate  Court  may  allow  such  evidence  to  be  pro- 
duced, or  document  te  be  received,  or  witness  te  be  examined. 
Whenever  additional  evidence  is  admitted  by  an  Appel- 
late Court,  the  Court  shall  record  on  its  proceedings  the 
reason  for  such  admission. 

569.    (356)  Whenever  additional  evidence  is  allowed  to  be 
, .     ,     received,  the  Appellate    Court  may 

cTWence"!       °^  ^^^^^^^  ^'^^  ^""^  evidence,  or  direct 

the  Court  against  whose  decree  the 

appeal  is  made  or  any  other  subordinate  Courts  to  take 

{Contintied  on  page  840). 
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taken,  the  appellant  woiild  have  stood 
on  higher  ground,  and  it  would  then 
have  been  yery  diJQIcult  to  say  that  a 
trial  proceeding  in  the  face  of -the  ob« 
jection  could  m  held  to  be  regular  for 
any  purpose.  It  was  not  meant  to  affirm 
that  mere  waiver  or  rather  the  omis- 
sion to  take  the  objection,  is  in  all 
eases  sufficient  to  purge  the  irregularity, 
and  had  it  appeiured  that  substantial 
justice  had  not  been  done,  the  objection 
might  well  have  been  taken  when  it 
was  taken  before  the  Appellate  Court, 
and,  when  taken,  ought  to  have  pre- 
vailed. 

The  committee  bdng  of  opinion  that  there 
had  not  in  this  case  been  a  failure  of 
justice  in  consequence  of  the  omission 
to  settle  issues,  was  not  prepared  to 
sendit  back  for  further  litigation.  Mustt. 
MUnaSyudFualRubM.L  A„XIII.,57Z. 

Where  acase  is  remanded  forre-considera- 
iion  of  the  whole  evidence  with  the  ex- 
ception of  one  specified  point,  and  the 
Judge,  after  consideration,  comes  to  the 
condusion  that  his  finding  on  that  point, 
was  erroneous.  Held,  that  he  cannot, 
witiiout  a  miscarriage  of  justice,  al- 
low that  findinff  to  remain  unchanged. 
JSTurri  Nath  Saha  v.  Issur  ChAmder 
Shaha,  V.  TfT  72.^  XXIV,,  317. 

A  party  who  submits  without  resistance  to 
a  remand,  cannot  afterwards  be  allowed 
to  complun  of  the  legality  of  the  step  as 
an  integral  part  of  the  proceedings.  CHiO' 
lam  Murteza  Chowdhry  v.  Qoluoh  Chuti' 
d&r  ^,  ib,,  IIL,  191. 

When  a  plaintiff  has  been  offered  a  remand 
by  an  Appellate  Court  to  enable  him  to 
produce  fresh  evidence,  and  has  elected  to 
go  to  trial  on  the  record  as  it  stands,  he 
cannot,  after  failing  to  prove  his  case,  be 
permitted  what  he  once  refused.  Nobho 
MaU  Xhan  v.  Maharanee  Odheeranee 
Narainee  Koomaree,  ib.,  5. 

When  an  Appellate  Conrt  appears  not  to 
have  taken  into  its  consideration,  a  pre- 
sumption of  facts  arising  out  of  the  dr- 
eumstances  in  evidence,  and  materially 
affecting  the  decision  of  the  case,  that  is, 
BUOh  a  defect  as  the  High  Court  will 
.remedy  on  special  appeal  by  directing  an 
issue,  NUotatohi  v.  VenJuUachala  Mih 
dtOk    Mad.JUp.,I.,lZh 

Where  an  Appellate  Court  sends  an  issue 
down  to  the  first  Court  for  evidence  to  be 
taken  upon  it  and  returned,  the  result  is 
not  to  remand  the  case  for  re-trial ;  the 
first  Court  heiagftmctus  qfficio  in  respect 
to  such  portion  ol  the  matter  as  it  had 
already  oonsldered  and  determined.  Ch$' 
satrU  Davlut  Gur  v.  Musesur  Qvar,  S, 
W.  R.,  XXIL,  207. 

A  req;>oi^ent  mnst  be  held  to  the  grounds 
on  whtdi  iMCWted  his  oase  when  the  ap- 


peal was  before  the  Court  prior  to  the 
case  being  remanded  to  enable  him  to 
prove  a  particular  allegation.  Hadkaki- 
thore  Boae  v.  Maharajah  Mdhataib  Chand 
Bahadur,  ib,.  III.,  Mis.,  5. 

When  a  notice  of  appeal  is  transmitted  by  the 
High  Court  to  a  Court  below,  with  in- 
structions to  make  a  return  within  a 
specified  time,  the  appellant  is  entitled 
to  the  whole  of  the  time  allowed,  and 
may  deposit  his  talabana,  and  cause 
service  of  the  notice  any  time  within  the 
period  limited.  Where  the  appellant 'la 
denied  this  liberty  by  the  lower  Court, 
he  ought  to  come  hetore  the  High  Court 
with  substantial  application  for  orders. 
Bimgobibee  BoUtobee  v«  Swree  Naraiik 
Oopadhya.  ib.^  XL,  188. 

(fi)  If  no  preli  minary  point  have  been  wrongl  v 
decided  by  the  lower  Court,  and  no  evi- 
dence has  been  excluded,  and  the  Appel- 
late Court  considers  the  issues  neverthe* 
less  to  be  defective  or  insufficient,  the  Ap* 
pMlate  Court  ought  not  to  remand  the 
ease,  but  to  re-settle  the  issues  and  deter- 
mine the  case  itself.  Sheikh  FatehnUa 
T.  OomdanUsa  Bibi,  S.  W.  £.,  XIV., 
69. 

Where  there  is  a  sufficient  reason  for  a 
question  not  having  been  raised  in  the 
lower  Court,  the  case  should  be  re- 
manded, with  a  view  to  its  being  deter* 
mined.  B&namalle  Bazadar  v.  Kylatk 
Chunder  Mqjoamda/r,  ib.,  XXI F.,  72. 

An  Api>ellate  Court  cannot  remand  a  case 
for  trial  with  instructions  to  frame  new 
issues.  It  may  refer  any  issues  for  trial 
by  the  lower  Court,  whose  finding  and 
evidence  are  to  be  returned  to  the  Ap- 
pellate Court  for  a  final  decision.  C%ttn* 
demath  Svrma  v.  MovMLnath  Surma,  ib., 
Z,  69. 

ip)  The  object  of  a  remand  is  not  that  the 
Judge  should  try  the  issues  on  the  evi« 
dence  already  taken,  because  that  the 
Court  sitting  in  regular  appeal  can  do 
for  itself,  but  that  he  should  take  such 
evidence  as  the  parties  may  have  to  offer 
for  the  determination  of  the  issues.  Ab^ 
dool  Khyrat  v.  JamaJLooddeen  Houeir^ 
ib,,  X,  244. 

In  a  suit  to  recover  accounts  and  papers^ 
instead  of  ^viug  a  plaintiff  a  decree 
with  a  direction  3iat  it  should  be  ascer- 
tained in  execution  what  accounts  and 
papers,  if  any,  were  in  the  hands  of  the 
defendants,  the  lower  Appellate  Court 
ought  to  have  remanded  the  case  to  the 
first  Court,  with  instructions  to  frame  a 
new  issue  to  try  what  papers  and  ac- 
counts, if  any,  were  in  the  hands  of  the 
defendant,  and  whether  he  had  wrong- 
fully refused,  or  omitted  todeliver  them 
to  plaintiff,  and  to  decide  the  case 
accordingly.   Jogger  Nath  Pani  v.  ifeya 
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Chattar  Narain  Deh,  &  W,  i?.,  C.  E., 
XVII.,  410. 

The  Calcutta  High  Cmrt  in  their  (U.  0.  O., 
73)  forbid  Subordinate  Judges  to  re- 
quire by  remand  order  local  investigation 
by  a  Munsif  as  a  Commissioner  to  the 
Appelbte  Court  The  practice  is  neither 
TS'arranted  by  law  nor  justifiable  in  pro- 
priety, U,  C.  0„  72. 

lu  a  case  remanded  for  a  finding  as  to  whe- 
ther a  confirmatory  potta  had  been  really 
given  or  not,  it  was  held  tha^  as  the 
order  of  remand  did  not  restrict  the 
Judge  to  the  evidence  on  the  record,  he 
was  at  liberty  to  examine  witnesses  who 
were  in  Court.  Ham  Sunkur  Sein  and 
another  v.  NUkant  Biiwas,  8,  W,  B,,  vol, 
9,  892. 

A  District  Judge  cannot  send  a  case 
to  him  in  reifiaud  for  local  enquiry  to 
his  subordinate  fpr  disposal.  Chcw^hry 
CameedooUah  v.  Mutunoo$a  Bibiy  ib,, 
XV,,  674. 

A  remand  for  local  investigation  should 
not  be  ordered  without  sufficient 
grounpLs.  Jay  Chunder  CliiuiJtcrbuttyj 
V.  Tarakant  Ckv^kerbiUty,  ib.,  JK,  47. 

i^  suit  W218  remanded  (at  the  instuice 
of  the  defendant)  to  the  first  C*ourt  to 
examine  one  ipf  the  plaintiffs,  and  to 
allow  the  defendants  to  have  certain 
unstamped  receipts  (before  rejected  by 
the  first  Court)  stamped,  and  then'put 
it  Held,  that  it  was  too  late  then  for 
the  defendants  to  insist  upon  the  attend- 
ance and  examination  of  the  other  plaint- 
iff  also.  Bolakee  Loll  v.  Radha  Singh, 
ib.,  I.,  357. 

In  a  suit  for  a  potta  the  Deputy  Collector 
having  failed  to  take  evidence  of  certain 
witnesses  produced  by  the  plaintiff  for 
examination,  the  lower  Appellate  Court 
remandeil  the  case,  with  a  view  to  the 
evidence  being  taken.  This  was  done, 
and  the  case  was  re-tried  by  the  Deputy 
Collector,  who  again  dismissed  the  plaint. 
On  appeal,  the  decision  was  reversed. 
Held,  tnat  the  Judge  may  have  been  so 
far  in  error,  in  that,  while  remanding  the 
case,  he  did  not  direct  the  lower  Court 
to  send  the  case  back  to  him  with  his  ad- 
ditional evidence ;  yet,  as  the  error  did 
not  interfere  with  the  merits  of  the 
case,  or  the  jurisdiction  of  the  Court,  the 
evidence  having  been  before  the  Judge 
in  appeal,  it  wotud  not  warrant  interfer- 
ence with  his  decision  in  special  appeal. 
Nu^serooddin  Hossein  Chorvdkri,  v.  IxUa 
Muhammad  Pormanaik,  S,  W,  B.,  XII,, 
234. 

^e  Bombay  Hi^h  Court  has  passed  a 
very  curious  rulm^  on  this  section.  An 
Acting  District  Judge  having  made  a 
decree,  reversing  the  decree  of  the  Mun- 
{jif,  who  threw  out  the  plaintiflTs  claim, 


omitted  to  pass  a  decree  himself  in  favonit 
of  plaintiff,  which  his  finding  showed  be 
intended  to  do.  The  case  was  remanded 
on  special  appeal  by  the  High  Court  to 
the  District  Judge,  who  had  meanwhile 
returned  to  his  appointment  The  Utter 
re-opened  the  wnole  case  and  passed  a 
decree  directly  opposed  to  that  of  his  pre^ 
dccesFor,  in  whichhe  confirmed  the  Man* 
sif  s  decree.  Held,  that  the  decree  of  the 
Judge  should  be  rever8ed,and  the  suit  again 
remanded,  in  order  tiiat  he  might  patf 
a  decree  for  the  plaintifif,  in  accordance 
with  the  view  of  the  case  expressed  hj 
the  Acting  Judge,  with  which  the  Hig^ 
Court  saw  no  ground,  upon  the  special 
appeal  before  it,  to  inter&re.  Baiha  Bim 
jRamji  v.  Xasim  Valud  Azavibhai  Bom, 
Ilep.,rol,  3,  A.  C.J.,60, 

{d)  When  fresh  issues  are  fixed  by  the  Appel- 
late Court,  and  remanded  to  the  lower 
Court  to  be  tried,  the  parties  are  entitled 
to  have  k  day  fixed  for  the  receptimi  of 
any  further  evidence  which  they  may 
wish  to  adduce  thereon.  R  Wot^on  v. 
Xunhye  Bahadur  and  others,  S.  W.  R,, 
vol.  9,  p.  294. 

A  case  i^manded  to  a  lower  Appellate  Court 
for  a  statement  of  the  Juage's  reasoni 
must  not  be  decided  de  novo  on  its  merits 
by  succession.  Lalla  Bhyro  LaU  v.  Laila 
MaHnd  Lalla,  ib.,  275. 

"Where  the  Lower  Court  had  not  been  folly 
carried  put  an  order  of  the  High  Court 
remanding  the  case,  yet,  as  the  case  ap- 
peared to  nave  been  substantially  tried 
fully  on  its  merits,  the  High  Couii 
thought  there  should  not  be  a  second  re- 
mand. Kasheenath  Bdt  v.  Maharan^ 
Sibetsure^ Debia,ib.,  VIII.,  603. 

{e)  This  does  not  permit  a  Judge  to  call 
up  a  defendant  and  examine  him  in  ap- 
peal because  he  had  failed  to  nve  mate- 
rial evidence  which  it  was  in  his  power 
to  give  in  the  Court  below ;  theTrivy 
Council  laid  down  that  this  section  does 
not  authorise  the  Appellate  Court  to  in- 
troduce into  the  record  substantially  new 
evidence  to  mend  the  case  of  either  party, 
and  that  that  Court  ought,  unless  soma 
special  reason  to  the  contrary  occors,  to 
d!ecide  the  case  on  those  materials  alone 
which  the  disputants  furnish.  Jnogo* 
bundlvop  Deb  v.  6hluck  C/wndar  Soldar^ 
ib.,vol.  10, p,  228. 

Upon  the  hearing,  a  Jndg^e  found  that  on 
one  of  the  points  raised,  it  was  necessary 
to  go  into  further  evidence,  and  he, 
therefore,  made  an  order  under  sec.  569, 
that  evidence  on  that  point  might 
be  taken.  At  the  same  time,  when 
he  made  this  order,  he  appears  to  have 
set  down  in  writing  the  impression  which 
his  mind  had  received  on  the  other  paxts 
of  the  case,  and  it  was  contended  that  thui 
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was  the  judgment  in  the  case ;  bat  it  is 
clear  that,  before  an  Appellate  Court 
could  come  to  any  judgment  on  any  por- 
tion of  the  merits,  it  was  necessary  for 
it  to  have  the  entire  evidence,  because 
it  is  impossible  to  deny  that  the  evidence 
to  i>e  taken  under  sec.  596,  might  affect 
the  conclusion  to  be  come  to  on  the  other 
parts  of  the  case,  as  well  as  on  that  in- 
volved in  the  order  of  remand  ;  and  in 
addition  to  that,  under  the  Code  of  Civil 
Procedure,  there  can  bo  no  judgment,  but 
one  either  in  the  original  suit  or  in  appeal, 
and  that  judgment  must  be  followed  by 
a  decree.  It  is  quite  possible  that  the 
Judge,  who  heard  the  case  in  the  first  in- 
stance, should  come  to  a  finding  which 
might  entitle  plaintiff,  so  far  as  it  went, 
to  a  decree,  and  the  Judge,  who  heard 
the  latter  might,  on  the  other  part,  find 
for  the  defendant.  In  this  way,  there 
would  be  two  discrepant  opinions  in  the 
case.  The  judgment,  therefore,  come  to, 
after  the  return  from  remand,  is  the 
judgment  in  the  cose,  and  that  is  the 
judgment  to  which  the  higher  Appel- 
late Court  must  look  for  decision  of  the 
several  points  that  arise.  Bvlooanee 
Babu  V.  Issur  Ckunder  Babu,  S,  W,  R,, 
XXIL,  77. 

(f)  No  objection  can  be  heard  unless  pre- 
ferred within  the  time  fixed.  An  issue 
referred  to  the  lower  Court  was  tried 
there,  and  the  finding  was  returned 
wtth  the  evidence  ;  as  no  memorandum 
of  objection  was  filed  within  the  time 
fixed  by  the  Court,  the  Court  declined 
to  allow  objections  to  be  taken  when  the 
appeal  came  on  for  final  determination. 
Askruf-un-nis^a  Begum  v»  Stewart,  &. 
W.  R,,  IX.,  438. 

Sufficient  time  must  be  allowed  to  the 
^rties  tofiile  their  objections  to  the  re- 
vised fin  lire  in  th3  lower  CourL  Bukhioor 
LaUf  V,  Mohan  Lai,  Agra  Rep ,  ///.,  96. 

When  a  case  has  been  remauded  aud  a 
time  fixed  within  which  objections  to  the 
findings  on  remand  are  to  be  taken,  the 
Appelate  Court  is  not  competent  to  alter 
Bucn  of  the  fin<lings,  in  resjpect  of  which 
no  objection  is  preferred  within  the  time 
fixed.  MuMst.  Noorun  v.  KJutda  Buhsk 
and  others,  Agra  Hep,,  I.,  A.  C,  50. 

For  refund  of  Court  Fees,  see  Act  VI.,  1870, 
sec.  13. 

Where  a  respondent  in  the  lower  Appel- 
late Court  formally  took  an  objec- 
tion in  writin^r,  on  the  ground  of  juris- 
diction, and  'wat  Court  did  not  notice 
the  objection.  Held,  in  speoial  appeal 
that  the  party  was  entitled  to  a  remand 
to  the  lower  Appellate  Court  for  an 
adjudication  on  that  point.  Jog  Kissen 
Mooherjee  and  i)thers  v.  Hurethur  Moo- 
Urj^    a,  W.  R.,  VL,  282. 


The  omission  to  appeal  a^inst  an  order 
of  remand  does  not  preclude  a  respond- 
ent on  appeal  from  taking  an  objection 
to  the  order  of  remand  as  erroneous. 
KUietuihunder  Oaen  v.  Sreeshteedhur, 
Khattah,  ib.  VIII.,  208. 

When  a  suit  has  been  heard  and  determin- 
ed by  a  Court  of  First  Instance,  the  Ap- 
pellate Court  should  not  adjudge  the  case 
merely  upon  the  allegations  contained  in 
the  plaint.  Suttrooghur  Puttee  v.  Munich 
Ram  Gangooly,  ib.,  I,  199. 

The  true  interpretation  is  that,  when  a 
Court  sees  that,  by  some  inadvertence  or 
mistake,  a  party  has  not  produced  some 
evidence  which  he  was  capable  of  adduc- 
ing, and  that  he  is  likely  to  be  prejudic- 
ed by  that  omission  or  mistake,  which 
was  simply  unintentional,  undesigned, 
and  accidental,  the  Court  will  allow 
such  further  evidence  to  be  taken. 
Gotvhur  Ali  Khan  v.  Musst.  Suhhcma 
Khanum,  15,  ih.,  507. 

The  mere  calling  on  of  a  case  te  be  heard, 
does  not  mean  the  same  thing  as  the 
hearing  of  the  case.  Ram  Pershad 
OJha  v.  Bhurosa  Koonuar,  ib.,  vol.  9, 
325. 

The  first  Court's  refusal  to  summons  five  of 
plaiatiflTs  witnesses,  notwithstanding  that 
it  postponed  the  case  for  ten  days,  although 
fifteen  other  witnesses  were  present,  is  a 
sufficient  reason  within  sec.  855,  for  the 
lower  Appellate  Court  to  send  for  and  take 
their  evidence.  Abelhh  Rag  v.  Oiiggun 
Bhuggut,  S.  W.  R.,  XXII.,  268. 

It  is  within  the  discretion  of  a  lower  Apellate 
Court  to  allow  the  parties  an  opportunity 
to  adduce  fresh  evidence,  if  it  is  satisfied, 
that  the  interest  of  justice  require  that 
course.  Mohunt  Damoodur  Bass  v.  Ritao 
Singh.  S.  W.  R.,  XXIV.,  325. 

(g)  i.  ek,  the  interests  of  justice.  Mohunt 
Bam^dur  Das  v.  Ritoo  Singh,  ib., 
XX/F.,820. 

{h)  Where  several  cases  are  tried  together,  it  is 
extremely  doubtful  whether  a  remand  can 
be  allowed  for  a  new  trial,  on  the  ground 
that  the  plaintiff's  evidence  has  not  been 
completely  heard,  and  that  it  was  an  error 
in  the  Court  below  to  try  all  the  cases  at 
once. 

If  the  evidence  be  taken  so  imperfectly  that 
the  lower  Appellate  Court  cannot  pass  a 
satisfactory  judgment,  and  it  decides  to 
take  further  evidence  itself,  it  should  re- 
cord its  reasons  for  directing  the  examina- 
tion, in  order  that  the  Court  might  be 
enabled  to  judge  whether  or  not  the  new 
evidence  was  rightly  admitted.  Mohesh 
Chund^  Bass  v.  Madhub  Chunder  Sirdar 
ib.,  XIII.,  85, 

When  a  lower  Court  disposes  of  a  case  upon 
the  merits  as  proved  by  evidence  not  le- 
gally admissible    against   the  defendant, 
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8uch  evidence  and  to  send  it,  wheu  taken,  to  the  Appellate 
Court.  (A) 

670.  (357)  In  all  cases  where  additional  evidence  is  di- 
T>  •  ^  i.  1^  ju^    J     J    rected  or  allowed  to  be  taken,  the 

fi^        '^'''^  Appellate  Court  shall  specify  the 

points  to  which  the  evidence  is  to  be 
confined,  and  record  on  its  proceedings  the  points  so  speci- 
fied. 

Of  iht  Judgment  in  Appeal. 

671.  (349,  359)  The  Appellate  Court,  (i)  after  hearing 
J  dOTi   t      h      ftnd    *^®  parties  or  their  pleaders  and  refer- 

wh^^^^mn^dlT  ™S  ^  ^7  P^^  ^f  *^®  proceedings, 

whether  on  appeal  or  in  the  Court 
against  whose  decree  the  appeal  is  made,  to  which  reference 
may  be  considered  necessary,  shall  pronounce  judgment  in 
open  Court,  either  at  once  or  on  scwne  future  day,  of  which 
notice  shall  be  given  to  the  parties  or  their  pleaders. 

672.  (359)  The  judgment  shall  be  written  in  English; 
T  *  x-j  provided  that  if  Engli^  is  not   the 

^  Luging?  of  Judgment    mother-tongue  of  the  Judge,  and  he 
is  not  able  to  write  an  intelligible  judgment  in  English,  the 
•  a       ixx      judgment  shall  be  written  in  bis  mother-tongue  or  in  the 
SeeM».)p.  j^y^e*  of  the  Court. 

573.    (359)  When  the  language  in  which  the  judgment 
^      ,  ^.      . .  ,  is  written  is  not  the  language  of  the 

TrwiaUfacmofjndgment.  ^ourt,  the  judgment  shaU,  if  any 
party  so  require,  be  translated  into  such  language,  and  the 
translation,  after  it  has  been  ascertained  to  be  correct,  shall 
be  B^ed  by  the  Judge,  or  such  officer  as  he  appoints  in 
this  behalf. 
C«t«».of  iudgm«rt.       f  *•  ,,(359)  The  judgment  of  the 

Appellate  Court  shall  state — 
(d)  the  points  for  determination  ;(;*) 
t  See  p.  812.        (i)  the  decision  thereupon ;  (A)f 

\e)  the  reasons  for  the  decision ;  (/)t  and 
t  See  p.  843.         (^)  '^hen   the  decree  appealed   against  is  reversed  or 
varied,  the  relief  to  which  the  appellant  is  entitled,:^  (m) 
and  shall  at  the  time  that  it  is  pronounced  be  signed 
.  and  dated  by  the  Judge  or  by  the 

Pate  and  mgnature.  Judges  concurring  therein. 

675.    (23,  Act  23, 1861)  When  the  appeal  is  heard  by  a 
Dedrion  when  appeal  ia    Bench  of  two  or  more  Judges,  the 
heard  by   two  or  more    appeal  shall  be  decided  in  accord- 
^^^^  ance  with  the  opinion  of  such  Judges 

or  of  the  majority  (if  any)  of  such  Judges.{  (n) 

If  there  be  no  such  majority  which  concurs  in  a  judgment 
varying  or  reversing  the  decree  appealed  against,  such  deeiee 
•hall  be  affirmed : 

(Continued  on  page  344), 
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and  the  Appellate  Court  considen  it  pro- 
per to  allo^  the  plaintiff  to  adduce  further 
evidence,  it  may  either  take  such  further 
evidence  itself  or  send  the  case  back  to 
the  lower  Court  to  take  such  evidence. 
Mamjcfy  Surmah  Mojumdar  v.  Rajah 
Pnran  Kuhen  Sing,  ib,,   I*,  B„  124. 

A  Judge  ought  not  to  reverse  decree,  on 
account  of  insufficiency  of  evidence,  with- 
cmt  first  exercisinghis  power  of  taking  fresh 
evidence,  if  the  lower  Court  was  satisfied 
with  the  evidence  now  deemed  insufficient. 
Appa  v.  Kaghinath  v.  WekeraiuL,  Bom, 
Ac,  F/.,89. 

The  High  Court  caimot  interfere  with  the 
refusal  of  a  lower  Court  to  comply  with  an 
application  under  this  section  to  file  addi- 
tional exhibits.  Mohefk  Ckunder  Sett  v. 
Shashee Mookhee  DeUa,  8,  W,R.,  VI,,  196. 

The  lower  Conrt,  in  taking  evidence,  ordered 
under  this  section,  acts  in  ministerial 
capacity.  An  objection  may  be  raised  to 
documents  on  appeal  though  not  made  in 
the  Court  below.  Baroda  Ikbia  v.  JPran 
Kishein  Singh,  t6.,  //.,  80. 

"Where  a  party  obtained  a  decree  which  was 
appealed  from,  and,  in  transit  from  the 
first  to  the  second  Court,  the  record  was 
irrecoverably  lost^  the  Higbt  Conrt  direct- 
ed the  lower  Appellate  Court  to  receive 
Becondary  evidence  from  both  partieu  of 
the  papers  which  made  up  the  entire  re- 
cord, or,  failing  this,  ad^tional  evidence 
under  this  section.  Oooroo  Doyal  Singh 
V.  Durbar ee  LallTervaree^  S.  W,R.,  Vll, 

It  has  been  held  in  the  North- Western 
Provinces,  that  exhibits  duly  tendered 
under  this  section,  and  not  rejected  and 
returned  under  142,  143,  must  be  deemed 
to  have  been  admitted,  although  the 
reasons  for  their  admission  may  not  have 
been  recorded.  Parantt  Singh  v.  Boop, 
Singh,,  S,D,  A.,  {J^.-W.  P.,  1863),  46. 

Where  no  applicaUon  was  made  to  the  lower 
Court  to  receive  unstamped  receipts  for 
rent  on  payment  of  the  stamp  duty 
and  penalty,  the  Appellate  Court  held 
that  it  was  not  in  a  position  to  order 
their  admission  on  such  payment. 
GourPersaud  Singh  v.  Zalla  Nuna  Lall, 
ib.,   VII.,  439. 

Where  a  plaintiff  dissatisfied  with  so  much 
of  the  oecision  of  tiie  first  Court  as  is 
adverse  to  him,  appeals,  making  the 
party,  in  whose  favour  the  decree  is  made, 
the  sole  respondent,  the  Jud^e  of  the 
AppeUat^^ Court  has  only  to  determine 
trhether,  as  between  the  appellant  and 
respondent,  the  order  of  the  first  Court 
is  correct.  Ki^horee  Singh  y.  Poohknn 
Singh,  ib,,  X,  432. 
A  Judge  has  no  jpower  to  order  a  subordinate 
Judge,  whose  judgment  is  before  him,  on 
appeal,  to  go  and  inspect  the  locality  and 
make  a  report.    Suoh  a  report  cannot  be 


treated  as  evidence  of  one  way  or  the  other, 
if  the  Jud^^e  was  of  opinion  that  it  was 
necessary  to  take  farther  evidence,    he 
ought  to  have  proceeded  as  directed  by 
sections  566,  56$,  and  it  Wiis  competent  to 
him,  if  necessary,  to  order  an  amin  or  any 
suitable  person  to  make  a  local  investi- 
gation under  sees.  892,  &a     But  a  Judge, 
from  whose  deci^on  an  appeal  is  pending, 
.    is   the  most  unsuitable  person  to  make 
such  investigation.     Ii<y  Sooltan  Bahadttr 
V.  MuMt,    LqIoo  Kooer,    ib.  J^  VII.,  300, 
(h)  These  and  the  following  sections  do  ap- 
ply to  the  chartered  High  Court,  subject 
to  the  provisions  of  sec.  633  g.  v : — 
The  judgment  must  be  delivered ;  if  a  Judge, 
before  delivery  dies,  or  leaves  the  Bench, 
his  written  judgment  is   only    an    opi- 
nion.    Mohnmmad  AJtlvld  v.  AsadunniMa 
Bibi  Wym  Btp  v.  69,  E.  B,    In  the  case 
BbagratmngjiJataintingji  v.  Pariabsanji 
AjUabhai,  Bom.  H.  C.  IX,,  106,  the  High 
Court  reused  to  hold  as  ground  for  spe- 
cial appeal,  the  fact,  that  a  Judge  wrote  out 
his  judgment  a  year  after  he  delivered  it  in 
Court,  and  had  ceased  to  hold  the  office  of 
Judge.    The  irregularity  did  not  affect 
the  merits  of  the  case. 
If  a  case  be  remanded  with  directions  to 
give  the  grounds  for  a  decision,  the  suc- 
cessor of  the  Jud,^,  who  wrote  the  judg- 
ment, has  no  right   to  decide  the  casa 
without  a  fresh  order  from  the  Court.  Lola 
SMron  Lai,  v.  Lala  Mohon  Lai  S,  W.  R,, 
XZ,275. 
(t)  A  Court  of  Appeal  cannot  raise  on  appeal 
an  issue  which  was  not  raised  in  the 
Court  of  First  Instance,  the  functions  of 
a  Conrt  of  Appeal  being  not  to  interfere 
upon  mere  points  of  form,  but  to  rectify 
a  judgment  when  there  has  been  error 
on  the  merits,   whether  that  error  haa 
arisen  from  a  misapprehension    of  the 
facts    or    misapplication    of  the    law. 
Brqjo  Swndder  Mitter  v.  JPuttich   Chun* 
der  Hoy,  ib.,  407,    See  also   /am    No* 
rain  Boy    v,    NU  Moni  Adhikari    id., 
777,  169. 
A  Judge  is  wrong  in  dismissing  an    ap- 
peal generally  with  costs  against  the  ap- 
pellant,  if  the  effect  of  it  ^b  to  make 
a  first  defendant  liable  to  pay  not  only 
the  costs  of    the    plaintiff  but  of    the 
other  defendants,   who  were  made  co- 
respondents, particularly  when  it  appears 
from  the  previous  decrees  to  have  oeen 
determined  that  one  of  the  corespondents 
was  not  entitled  to  have  the  costs.   Snnt 
Loll  Misser  v.  Bhurosae  luer,  S,  W,  JR., 
XV III.,  67. 
{j)  The  Appellate  Court  must,  in  its  c^e- 
cree,  come    to    a   positive   finding,  on 
the  point  it  lays  down   for  decision  in 
appeal.  Ramdas  Sakharlal  v.  Rangadhar 
Aaghumth  Dongro,  Bom,,  H.  C,  it,  176. 
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The  same  High  Court  in  3foti  Bhagwatk.  y. 
ffarjwan  Gridhardaa  refused  to  remand 
ft  case  in  which  the  Judge  framed  one 
issue  only  which  he  decided,  and  the 
grounds  against  which  were  that  the 
Judge  had  not  decided  all  the  issues  raised 
in  the  Ck>urt  of  First  Instance.  When 
the  parties  themselves  and  the  first 
Court  have  treated  a  certain  question  as 
tiie  most  iniportant  one  in  the  suit,  the 
Appellate  Court  should  not  decide  the 
case  on  a  totally  different  point,  and 
ignore  the  original  question.  Lukhee 
Ihsec  V.  Mahomed  AfzuL  ib^  IL, 
2. 

(it)  The  Appellate  Court  must  not  depart 
whoUy  from  the  case  made  below,  or 
take  up  points  which  are  not  the  subject 
of  appeal  before  it :  thus,  in  a  case  where 
the  plea  in  the  lower  Court  was  only  as 
to  delivery  to  a  certain  person,  the  Ap- 
pellate Court  oueht  not  to  have  cone 
into  the  plea  whether  the  receipt  of  the 
paper  by  that  man's  son,  was  a  receipt  to 
him  as  the  plaintiff's  agent.  Pamhanuth 
Roy  V.  TroylokenathDaH,  8,  W.  R,, 
XIV,,  466,  ih.  VIL,  6.  But  he  must 
go  into  all  points  raised  before  him  in 
appeal,  even  if  appellant  appears  to  have 
made  a  false  statement,  or  sought  to 
palm  off  a  spurious  document.  Jeanund 
ChAvdhry  y,8yvd  Ahdvl  Luteef,  ih,  X  V,, 
242. 

(Z)The8e  reasons  must  be  given,  but  depends 
much  upon  the  character  of  the  case  before 
the  Court.  If  the  Court  omit  to  record 
specifically  the  grounds  of  an  appeal  and 
to  adjudicate  on  them  expressly,  the  case 
must  be  remanded.  Dookhut  Pa^nday 
v.  >hMban,  S.  2>.  A,,  AT.-ff.  P.,  1868, 
450.  If  the  case  be  one  decided  upon 
a  simple  question  of  fact,  and  the 
Judge,  without  giving  any  detailed  rea- 
sons, endorses  the  lower  Court's  opinion, 
the  Court  would,  as  ageneral  rule,  decline 
to  remand  the  case,  but  when  issues 
in  bar  are  pleaded  and  averments  travers- 
ed, the  lower  Appellate  Court  should 
record  some  reasons  for  its  endorsing  the 
opinion  of  the  first  Court.  Khettur 
Mohun  ffoMainy,  Bhyrub  Okunder  Sheet, 
W.  R.,  III.,  126.  Cf,  Mad,  H,  C,  IV., 
4^p.  56;  F.  174, 

The  omission  of  a  Judge  on  appeal  to 

five  his  reasons  for  beHeving  witnesses 
isbelieved  by  lower  Court  is  not  ground 
for  special  appeal.  Jjuchce  Mo7ice  Daseo 
V.  RajkUhore  Paul,  ib.,  IV,,  106.  Still,  a 
judgment  should  state  not  merely  the 
fin(ung  of  the  plaintiff's  or  defendant's 
claim  proved,  but  also  what  the  evidence 
consists  of,  and  in  what  way  or  for  what 
specific  reason?  it  proves  the  plaintiffs  or 
defendant's  ease.  Trilochun  Dutt  v.  Ishen 
Chunder  Ohoivdhry,  ib.,  III.,  176. 


It  is  not  a  ground  for  reversing,  in  special 
appeal,  the  judgment  of  a  lower  Appel- 
late Court,  that  such  Court,  in  confirmiug 
the  decision  of  the  lower  Court  on  facts^ 
has  not  set  forth  the  reasons  for  its  deci- 
sion ;  nor  is  the  insufficiency  of  additional 
reasons,  where  such  are  given,  a  ground 
for  either  reversing  the  judgment  of  the 
lower  Appellate  Court  or  ordering  a  new 
trial.  Shamte  Mahomed  v.  Prodhat^ 
Palee,  ib,,  V„  178. 

The  High  Court  held  to  be  no  judgment^ 
the  confirmation  of  a  lower  Court's  de- 
cree which  proceeded  merely  on  the 
following  words  : — 

The  decision,  which  seems  to  me  an  excel- 
lent one  is  confirmed  with  costs  and 
interest  against  the  appellant.  The 
High  Court  remanded  the  case  with  the 
directions  that  the  judgment  of  an  .\p- 

Sellate  Court  should  dearly  and  fully 
ispose  of  all  the  points  in  issue  between 
the  parties  by  a  distinct  finding  on  each 
of  them.  Bhaghut  Khan,  v.  Pudch  Bctea 
ib„  in,,  102. 

In  a  suit  by  a  ryci  against  a  zemindar  for 
rent,  the  Court  of  First  Instance  gave  the 
plaintiff  a  decree  for  a  part  of  Ms  claim. 
The  plaintiff  appealed  against  the  dis- 
allowance of  the  residue.  The  Judge,  on 
appeal,  reversed  the  decree  and  dismissed 
the  suit,  although  no  objection  was 
made  by  the  defendant  to  the  judgment 
of  the  Court  below,  merely  saying  that 
a  claim  for  rent  by  a  ryot  agamst  a 
zemindar  was  absuro. 

This  the  High  Court  considered  an  impro-' 
per  way  of  dealins  with  the  oase,  after 
the  lower  Court  had  gone  into  evidence. 
The  Judge  must  give  his  ground  for 
thinking  the  lower  Court  haa  come  to  a 
wrong  conclusion.  Hem  Chunder  v. 
Syed  Ahmtd  Reza  and  others.  Marsh,  332, 

Even  where  an  Appellate  Court  alters  a 
decree  on  the  question  of  costs  only,  it 
must  give  its  reasons.  Gooernm^nt  v. 
Maharajah  Mahtab  Chand  Bahadur, 
8,  W.  R,,  IIL,  109. 

A  suit  dismissed  on  the  ground  of  the  pot- 
ta  on  which  the  plaintiff  relies,  being 
found  a  forgery,  caimot  be  decreed  in 
appeal  without  trial  of  the  issue  as  to 
the  genuineness  of  the  potta.  JTema 
Kish^  y.  AchaUen  Roy,  ib.,  1864,  Act 
Xp,  55. 

The  grounds  urged  in  a  petition  of  appeal 
to  a  lower  Appellate  Court,  and  the  rea- 
sons for  rejecting  them,  should  be  dis- 
tinctly 4nd  concfisely  recorded  by  the 
Co\irt4  Kishenohunder  Putronovis  V,  Taaxk 
Manee  Clwrndhrain,  3  ib.,  4.  Held, 
by  Markby,  J.,  that,  in  saying  that 
the  **  reasons"  for  the  decision  of  an  Ap- 
pellate Court"  must  be  stated,  this  sec- 
tion means  not  the  reasons  for  coming 
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to  any  coududon  of  fact,  but  the  rea- 
sons shoMong  upon  what  points  of  fact 
or  Liw  the  decision  runs.  The  bare  fact 
that  a  Judge  had  not  given  the  reasons 
for  his  judgment,  is  not  in  itself  a 
cround  of  special  appeal.  Ramessur 
jBkuttacJiarjee  v.  Shaikh  Bhanoo,  ib,, 
272. 

It  is  not  obligatory  on  an  Appellate  Court 
to  meet  categorically  every  one  of  the 
arguments  advanced  by  the  first  Court 
in  support  of  its  decision.  Krlshendro 
Hoy  Chowdkry  v.  Digumburoe  Debia 
Chottdrain,  i*„  XVL  15 

The  lower  Appellate  Court  ought  to  give 
its  reason  tor  discrediting  oral  evidence 
believed  by  the  first  Court,  but  its  omia- 
sioQ  to  do  so,  is  not  sufficient  to  warrant 
revisalofits  judgment,  especially  where 
the  reascms  are  evident.  Multdunmniisa 
V.  JVbkhey  Singh  ib.,  XXIV,,  296. 

In  fact,  no  general  rule  can  be  laid  down 
as  to  when  the  reasons  should  be  stated 
by  an  Appellate  Court  for  believing  one 
set  of  witnesses  rather  than  another. 
Shumshur-Md-din  v.  Jan  Muhammad, 
Sikdarib,,XXI.2^. 

{m)  Appellate  Court  ought  not  to  interfere 
with  the  result  of  a  local  inquirVf  ex- 
cept upon  every  clearly  defined  and 
sufficient  grouncU,  Munki  Dumber  Sahai 
V.  Manki  BhvUandur Sahai,  ib.,XV,, 
423. 

In  a  suit   for  a  share  of  joint  ancestral 
property,    where  a  defendant  claims, 
under   a   will    and    denied   that  the 
Moperty  was  joint,   and  the  Court  of 
First  Instance  tries  the  question  of  pos- 
session, and  dismisses  the  claim  as  bar- 
red by  limitation,  but  the  lower  Appel- 
late Court  remands  the  case  for  trial  on 
a  different  issue,  the  order  of  remand 
is  not  an  interlocutory  order,    but    a 
judgment  from   which  an  appeal  lies. 
Oapal  CJmnder   ChatUrjea  v.  £aj  Coo- 
mart  Debia,  ib,,  toh  i,p,  101. 
*  (f»)  In  a  Court  where  the  concurrence  of 
two  or  more  Judges  is  necessary  to  a  judi- 
cial determination,  there  must  be  a  bring- 
ing together  of  the  minds  of  the  Judges 
and  an  expression  of  opinion  thereafter.  If 
the  Judges  differ  in  opinion  on  ]9oints  of 
law,   and  do  not  state   the  pomts    on 
which  they  differ,  there  is  no  determina- 
tion of  the  case ;  and  should  the  case 
thereupon  be  referred  to  other  Judges 
for  final  determination,  such  other  Judges 
have  jurisdiction  to  go  into  the  whole 
ease.  Khelat  Chunder  Qhotte  v.  Taracham 
Koandoo  and  others  ib,  vol  6,  p,  269. 

■^ere  two  Judges  of  a  Division  Court 
differ,  instead  of  a  reference  and  a  re-ar- 
gument before  one  or  more  other  Judges, 
fm  provided  by  this  section,  the  practice 


under  section  15  of  the  Letters  Patent 
of  1865,  is  that  the  jud^ent  of  the 
Senior  Judge  prevails,  subject,  however, 
to  provisions  of  section  15,  that,  whenever 
two  or  more  Judges  of  the  High  Court  are 
equally  divided  in  opinion,  an  appeal 
lies  to  the  High  Court  from  sucE  judg- 
ment. On  appeal  to  the  High  Court 
that  which  is  the  final  judgment  of  that 
Court  will  be  final.  Where  both  Judges, 
composing  a  Division  Bench,  agree  in 
their  finding  on  a  certain  point,  the 
High  Court  has  no  power  in  an 
appeal  under  section  15  of  the  Letters 
Patent,  to  question  that  finding.  Nut^ 
deepat  Mahta  v.    Urquhart,  18,  ib.,  209. 

(o)  An  Appellate  Court  ought  not  to  inter- 
fere with  the  jud|;ment  of  the  lower 
Court  until  per^ctly  satisfied  iiiab 
the  conclusion  arrived  at  by  the  Court 
below  is  erroneous.  It  is  a  presumption 
of  law  that  the  judgment  appealed  against 
is  right  until  the  contrary  is  shown,  and 
when  there  is  a  doubt  about  it,  the 
benefit  of  that  doubt  should  be  given  by 
the  Appellate  Court  to  the  respondent. 
Tayubtssa  Bibi  v.  Konirar  Sham  Kistoro 
Hoy,  B.  L  j..,rol.  7,p  621, 

(p)  Certain  land  belonging  to  one  K.  having 
been  sold  in  execution  of  a  decree  against 
J.,  his  widow  and  heiress,   the    auction 
purchaser,  in  attempting  {o  take  posses- 
sion, was  resisted  by  S.,  the  brother  of 
the  deceased.  He  accordingly  sued,  S.,  for 
possession.    The  defendant  pleaded  that 
he   had  purchased  the  land    under  his 
Kobala  fiom  E  ;  that  neither  J.  nor  his 
widow  had   been  in  possession  within 
twelve  years.  Both  pleas  were  overruled 
by  the    first  Court,    who    decreed  the 
suit.    The  Judge  in  appeal  sent  for  the 
execution  record,  and  finding  that   the 
decree  was   for  rent  and    against  the 
widow,  decided  that  the  sale  passed  her 
interest  only,  and  not  her  deceased  hus- 
band's property,  aud  he  dismssed  the  suit. 
ffeld,  that  the  lower  Appellate  Court 
was    not    right    in    making    a    new 
case  for  the    defendant.       u   the   de- 
cree,  in  execution  of  which  the  land 
was  sold,   was  for  arrears  of  rent  due 
on  the  particular  jote,  it  was  not  a  per- 
sonal decree  against  the    widow,    but 
would   affect  the  tenure  itself.    Rajah 
Ram    Banerjee    v.  Sonatun  Boy,   ib,. 
XXIIL,  404. 
The   plaintiff  sued  on    a  mortgage  bond 
executed  by  the  first  defendant  The 
second  defendant  who  claimed  the  pro- 

Serty  under  a  mortgagee  from  the  first 
efendant,   was    a&iitted  a  defendant, 
on  his  own  application,   but  afterwards 
excluded  from  the  sidt.     Before  this 
was  done,  he  had  incurred  certain  costs, 
Page  344. 
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Provided  that  if  the  Bench  hearing  the  appeal  is  compos- 
ed of  two  Judges  belonging  to  a  Court  consisting  of  more 
than  two  Judges,  and  the  Judges  composing  the  Bench 
differ  in  opinion  on  a  poinl  of  law,  the  appeal  may  be  re- 
ferred to  one  or  more  of  the  other  Judges  of  the  same  Court, 
and  shall  be  decided  according  to  the  opinion  of  the  majority 
(if  any)  of  all  the  Judges  who  have  heard  the  appeal,  in- 
•Seep.  M3.     eluding  those  who  first  heard  it.*  (n) 

When  there  is  no  such  majority  which  concurs  in  a  judg- 
ment varying  or  reversing  the  decree  appealed  against,  such 
decree  shall  be  affirmed. 

The  High  Court  may  from  time  to  time  make  rules  con- 
sistent with  this  Code  to  regulate  references  under  this  sec- 
tion. 

576.  (359)  When  the  appeal  is  heard  by  more  Judges 
^.  than  one,  any  Judge  dissenting  from 
Dissent  to  be  recorded.      ^,^^  judgment   of  the   Court  shaU 

state  in  writing  the  decision  or  order  whioh  he  thinks  should 
be  passed  on  the  appeal,  and  he  may  state  his  reasons  for 
the  same. 

577.  (350)  The  judgment  may  be  for  (0)  confirming, 
«Tv  X.  ^  ,.  varying,  (p)  or  reversing  (g)  the 
Whatjudgmentmsydirect.     decree  of  the  Court  against  which 

the  appeal  is  made,  or,  if  Uie  parties  to  the  appeal  agree 
as  to  the  form  which  the  decree  in  appeal  shall  take,  or  as 
to  the  order  to  be  passed  in  appeal,  t^e  Appellate  Court 
may  pass  a  decree  or  order  accordingly. 

578.  (350)  No  decree  shall  be  reversed  (r)  or  sub- 
No  decree  to  be  rerer^jd  or    stantially  varied    nor  shall   any 

modified  lor  error  or  irregula-  case  be  remanded  m  appeal  on 
rity  not  iffeotiug  meriu  or  account  of  any  error,  defect,  or  ir- 
^  ^^^  regularity,  whether  in  the  decision 

or  in  any  order  passed  in  the  suit,  or  otherwise,  not  affect- 
ing the.merits  of  the  case  or  the  jurisdiction  of  the  Court 

Of  the  Decree  in  Appeal. 

579.  (360)  The  decree  of  the  Appellate  Court  shall  bear 

date  the  day  on  which  the  judgment 
Contents  of  decree,  ^^  pronounced. 

The  decree  shall  contain  the  number  of  the  appeal, 
and  the  memorandum  of  appeal,  including  the  names  and 
description  of  the  appellant  and  respondent,  and  shall 
specify  clearly  the  relief  granted  or  other  determination 
of  the  appeaL 

The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  appeal,  and  by  what  parties  and  in  what  proportions 
such  costs  and  the  costs  in  the  suit  are  to  be  paid,  (s) 

The  decree  shall  be  signed  and  dated  by  the  Judge  or 
Judges  who  passed  it. 
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vhioli,  by  the  MonBifTs  decree,  he  was 
ordered  to  bear  himsell  Upoa  appeal  by 
the  first  defendant,  the  CiTu  Judge  found 
that  the  mortgage  bond  sued  upon,  was 
not  proved,    dismissed    the    suit^   and 
ordered  the  plaintiff  to  pay  all   costs, 
those  of  the  second  defendant  included. 
Held,    that,   it  was    competent    to  the 
Civil  Jndffe   to  modify  the  Moonsiff*s 
^        decree  as  tne  main  ground  of  the  whole 
decision,  viz.,  the  validity  of  the  mort- 
gage  bond  affected  all  the  defendants  in 
common,   and   the  appeal  of  the  first 
defendant    and   the    decision    of    the 
lower  Appellate  Court  had  reference  to 
that  common  ground.  Terrahalu   Virard* 
qiuHtd  Reddi  v.   Ahdnl    Kfiadif  SaJiibf 
Mad,  ^  <jp.,  IV.,  26. 
Although    Appellate  Courts  have  a  right, 
perhaps,  even  lie  under  an  obligation  to 
take    cognizance,   motu   propria  of  any 
objection,   manifestly     apparent   on  the 
&ce  of  a  proceeding,  which  show  that  a 
suit  before  them  is  against  morality  or 
public  policyj  yet,  where  such  is  only  to, 
be  collected  from  the  evidence  by  inference, 
and  is  capable  of  explanation  or  answer  by 
counter-evidence,  it  is  highly  inconvenient 
and  might  lead  to  the  most  direct  injus- 
tice to  enter  into  an  Inquiry  whether  a  suit 
discloses  a  c^  of  champerty,  if  the  issue 
has  not  been  presented   by   the  plead- 
ings, or  the  points  recorded  for  proof,  M. 
I.  A,,  VIILy  170.   Ibr  further  rulinffs 
on  thU  qitestion,  see  appendix  *^  Ghamr- 
petty'' 
(^)  An  entire  decree  cannot  be  cancelled  of 
reversed  on  the  appeal  of  one  defendant 
having  only  a  part  interest  in  the  decree, 
unless  the  original  decree  never  proceed- 
ed on  ground  common  to  all.  See  further 
sec.  561,  notes.     Womes  Chander  Base  v. 
Matungini  DeUa,  S.  W.  R^  IL,  170. 
^A  respondent,  making  a  cross-appeal,  can 
take  objection  to  any  part  of  the  judg- 
ment of  the  first  Court  adverse  to  him 
to  which  the  appellant  can  answer,  and 
which  affects   the  appellant's  interests 
only ;  but  the  cross-appeal  of  a  respond- 
ent does  not  open  up  any  question  be- 
tween himself  and  his  co-respondents, 
for  they  cannot  be  allowed  to  interplead. 
The  law  gives  a  respondent  a  r^ht  to 
raise  objections  at  the  hearing  of  the 
appeal ;  but,  under  sec.  561,  Civil  Pro- 
cedure Code,  reasonably  construed,  the 
contest  is  between  two  parties  equaUy 
interested,  and  not  with  third  parties. 
Makbooh  Ali  a^d  others  v.  Zur  Banco 
Bibi,,ih.  vol.  9 p.  78. 
One  defendant  cannot  take  an  objection 
on  the  appeal  of  a  co-defendant,    Bw' 
Toda  Soinduree  v.  Noiogopal  MuUioh, 
Of.,  1864,  29. 
The  mere  failure  to  file  a  memorandum  of 


objections  does  not  entitle  a  Jnd^e  to 
proceed  ex-parte,  without  considering 
the  evidence.  Woomesh  Chunder  Roy  v. 
Jbnurdhun  Hajre.^  i*.,  vol,  15,  p.  235. 
A  plaintiff  (re^K>ndeiKt)i  may  take  an  ob- 
jection, under  sec.  5^1,  against  defend- 
ants, who  have  not  appeiQed,  but  who 
are  pro  forma  brought  m  as  co-respond- 
ents. Ram  LaZl  Hookerjee  v.  Muset. 
Tarra  Soonduree  DeJna,  ib.,  1864,  3. 
Objections  may  be  nrg^  at  any  time  in 
the  course  of  the  hearing.  Thakoor  Iku 
Oominee  v.  Ghpce  Kristo  Ohsainee,  ib.^ 
XXV.,  18. 
Where  two  suits  are  brought  by  different 
parties  claiming  different  interests  in  a 
certain  share  to  set  aside  the  sale  of  that 
shaire,  and  both  suits  are  dismissed,  a 
decision  setting  aside  the  sale  gained 
by  one  of  the  plaintiflb,  who  alone  appeal- 
ed, the  decision  must  be  considered  as 
setting  aside  the  sale  as  to  the  whole 
share,  although  the  other  did  not  ap- 
peal. 3heiih  Nagarv,  Shariut-ool-lah, 
k,JrX.,  77. 

Where  an  Appellate  Court,  instead  of 
decidiiu;  upon  an  appeal,  refers  the  ap- 
pellant to  a  fresh  suit,  the  order,  wheth- 
er right  or  wrong,  if  accepted  by  the 
parses,,  ia  binding  upon   them.    Rajah 
Sarkhd  v.  Rajah  Nil  Jttoni  Singh  JDeb, 
lb.,  XX.,   440. 
A  District  Judsce  had  no  authority,   when 
healing  an  appeal  from  a  Munsiff's  decision, 
to  vary  or  ignore  the  directions  made  by 
an  Appellate  Court  of  co-ordinate    juris- 
diction, such  as  that  of  the  subordinate 
Judge.    Brojo  Soondur  Oosami  v.  Jttggut 
Chunder  Bey,  %b.  vol  19  p,  199. 
A  lower  Appellate  Court  was  held  to  have 
done  wrong  in  reversing  a  decree  of  the 
fcst  Court,  on  the  ground,  that  the  suit 
had  not  been  correctly  valued,  where  the 
error  in  valuation  did  not  affect  the  juris- 
dition  of  the  Court  which  tried  the  case. 
Sif^bah  Soy  v.  Buldeo  Sing,  ib.  vol,  2ip, 
225. 
(r)  An  Appellate  Court  ought  notto  interfere 
with  the  result  of  a  local  enquiry  except 
upon  very  clearly  defined  and  sufficient 
grounds.    Monkee  Burner  Sahi  v.    Aion- 
hfe  Ballnndwr  Sahi  ib.,  vol,  \5p.  130. 
(«>,  The  following- are  not  such  errors : — 

(1)  An  error  in  the  valuation  of  a  claim. 
Navsabui  Bebi  v.  Bababin  Bahiry  Bom, 
ZF.  C,  J.,168. 

(2)  An  intenocutory  order  striking  out  the 
name  of  certain  plaintiffii  instead  of  having 
them  on  the  record.  JS.  2,  R,  Co,  v.  Gor- 
don ^^  Co.  B.  £.,IV.,97. 

(3)  The  fact  thflt  a  lower  Appellate  Court 
went  beyond  the  substantial  Issue  and 
gave  a  finding  contrary  to  the  allegation 
set  up  in  the  plaints.  Bam  Chunder  Chut- 
taiji  V.  Ram  Jvoan  Das,  S,  W.  B.,  XI V., 

*  The  Editor  craves  pardon  for  an  accident  which  has  removed  this  and  the  four  follow- 
ing mlings  by  an  accident  from  their  proper  place  on  page  333,  as  notes  to  sec,  561. 
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Provided  that  where  there  are  more  Judges  than  one. 

Judge   diaieniing  from    ^  tl^^r®  ^e  a  diflference  of  opinioa 

judgment  need  not  sign    among  them,  it  shall  not  be  neces- 

^•^^  sary  for  any  Judge  dissenting  from 

the  judgment  of  the  Court  to  sign  the  decrea 

580.    Certified  oopies  of  the  judgment  and  decree  in 
CSopiee  of  judgment  and    »Ppeal  shall  be  furnished  to  the 
decree  to  be  famiBhed  to    parties  on  application  to  the  Court 
P""**^  and  at  their  expense. 

681.    A  copy  of  the  judgment   and   of  the  decree. 

Certified  copy  of  deoreee    certified  by  the  Appellate  Court, 

to  be  sent  to  Court  whose    or  such  pfiBcer  as  it  appoints  in  this 

decree  la  appealed  against.        behalf  shall  be  sent  to  the  Court 

which  passed  the  decree  appealed  against  and  shall  be 
filed  with  the  original  pnx^eedings  in  the  suit,  and  an 
entry  of  the  judgment  of  the  Appellate  Court  shall  be 
made  in  the  register  of  civil  suits. 

582.    The  Appellate  Court  shall  have  the  same  noweis 

AppeUate  Court  to  haye    (0  ^^  appeals  under  this  chapter 

B^e  powers  as  Courts  of    as  are    vested  by  this    Code    in 

origmal  jurisdiction.  Courts  of  original  jurisdiction  in 

respect  of  suits  instituted  under  chapter  V. 

The  provisions  hereinafter  contained  shall  apply  to 
appeals  under  this  chapter  so  far  as  such  provisions  are 
applicable. 

683.  When  a  party  entitled  to  any  benefit  (by  way 
of  restitution  or  otherwise)  under 
A^S2!te  a)urt.  ^^^^  ^'  *  decree  passed  in  an  appeal  under 
^^^^^  this  chapter  desires  to^ibtain  exe- 

cution of  the  same,  he  shall  apply  to  the  Court  (u)  which 
passed  the  decree  agamst  whicn  the  appeal  was  preferred ; 
and  such  Court  shaU  proceed  to  execute  the  decree  passed 
in  appeal,  according  to  the  rules  hereinbefore  prescribed 
for  the  execution  of  decrees  in  suits. 


«Seo.  2. 


CHAPTER  XLII. 

Of  Appeals  from  Appellate  Decrees. 

584.   Unless  when  otherwise  pro- 
^Seowxd  appeals  to  High    yided  in  this  Code  or  by  anv  other 
law,  from  all  decrees  passed  in  ap- 
peal by  any  Court*  subordinate  to  a  High  Court,  an  appeal 
shall  lie  to  the  High  Court  on  any  of  the  following  grounds^ 


t  BOO  p.  848     (namely)- tW 


(a)  the  decision  being  contrary  to 
Grounds  of  flooond  ap-    ^^^^  specified  law  or  usage  having 
the  force  of  law  j  t  (*^) 

Digitized  by  VjOOQIC 


SXBCtmON  Of  APPELLATE  DVCSSW, 


847 


141*  In  this  case  the  contention  was 
based  upon  the  decision  of  the  Privy  Coun- 
cil in  Ahan  Chunder  Sing  v.  Shama 
Chum  Bhutto, ih,i  F/.,  57;  and  Mr.  Justice 
Kemp  pointed  out  that  what  their  Lord- 
ships or  the  Privy  Council  approved  of  in 
that  decision  was,  that  the  decision  on 
appeal  before  them  had  been  come  toupon 
a  state  of  facts  which  had  been  alleged  or 
pleaded  by  the  plaintiff;  the  Privy  Coun- 
cil insisted  upon  this  as  a  niie  to  be  observ- 
ed that  the  state  of  facts  and  the  equities 
and  ground  of  relief  origmallv  alleged  and 
pleaded  by  the  plaintiff  shoiud  not  be  de- 
parted from. 

4  The  isict  that  a  document  on  which  the  suit 
was  based  did  not  bear  a  stamp  at  alL 
SrinathSaha^r,  ''ioroda  Chbindo  Chow- 
dhry,  B.L,R.,  7.,  App,  10. 

5.  Joinder  of  parties,  Radhanath  Sahai  v. 
GapiSahai,  iJ.,  12  V^  90. 

JBvt  through  tUl  the  principle  mutt  run 
that  the  error  dots  not  affect  the  merit  of 
the  case  or  the  JurUdiction  of  the  Court. 

When  both  parties 'have  acquiesced  in  an 
error  which  does  affect  the  case,  the  Ap- 
pelate Court  have  been  loth  to  interfere. 

VniuainlbekunalkdY.  Mo  Arthur, ib.,L.279^^ 
where  both  parties  acquiesced  in  the  juris- 
diction of  the  Civil«Courts  in  a  suit  which 
oug^t  to  have  been  brought  in  the  Reve- 
nue Courts,  and  in  Naranbhai  Birjbhuh- 
and/us  t.  Na/rothanher  Chandro  Shanker 
BomM.O.,Bep.  IV,,  QS^J^l  B.  and  Srvnath 
Saha  y.  Saroda  Qobindo  Choivdhry,  B,  Z. 
B,,  V,,  app,  10,  Where  a  Judge  had  given 
judgment  partly  on  evidenoe  taken  mfore 
another  Judge  and  partly  before  him- 
self, and  the  irregularity  was  waived, 
the  judgments  were  not  interfered  with. 

Where  a  decree  makes  a  party  liable  who 
is  not  liable  (e.  ^.)>  an  agent  instead  of 
the  corporate  body  whose  agent  he  is, 
the  error  is  one  affecting  the  merits  with- 
in the  meaning  of  sees.  577*,  678,  Civil 
Procedure  Code.  Nobin  Chunder  Paul 
V.  C  Stephenson,  ib.,  XV ^  534. 

Persons  who,  witiiout  their  consent,  are 
made  parties  to  a  suit  in  the  appellate 
.  itage,  are  not  liable  for  costs,  simply  be- 
cause they  encouraged  the  plaintiff  to 
bring  tiie  suit  and  provided  him  with 
the  necessary  funds.  Robert  Watson,  v. 
EurgobindSukut,ib,,  XXII. ,  d5. 

{t)  Thus,  an  Appellate  Court  can  allow  a 
plaintiff  to  withdraw,  with  permission  to 
bring  a  fresh  appeal,  Qregory  v.  Doolry 
ChcMd  Xdnda^ Mulls,  W.B,,  XIV., 
17 ;  can  separate  misjoined  appeals. 
Shoorup  Chander  Paul  v.  Mothur  Mohun 
PomI  ChofOdhry,  S.  W.  R,  IV.,  109  ;  can 
examine  accounts  of  a  Commissioner, 
•ven  if  no  exception  have  been  taken  to 
them  by  the    Court   appointing    him, 


Ahmad  Y.  Na/nhu  Bhai   v.   Khasagi  r. 
Karunbhai,  Bom.ff,  C.Rep,,  VI.,  149.  The 
Madras  Court  have  twice  ruled  otherwise. 
Tenkater  Beddi   v.    Venkatta   Bamiya 
Mad.  H.  0.  L,  418  and  ib.  1., 
Messrs.  Phear  and  HobhoUse,  J.  J.,  in  the 
case   Kalakrisna    Chandra   v.  Harihar 
Chacharbati    B.    L.  R.,  I.,  157,   held, 
that  the  word  '*  powers"  is  not  synonym 
mous  with  jurisdiction,  and  that  an  ap- 
plication to  re-admit  or  re-hear  an  appeal 
after  it  has  been  dismissed  is  not  an 
application  in  the  original  appeals,  but 
one  subsequent  to  it.   It  cannot  there- 
fore be  rightl^r  treated  as  standing  in  an 
analogous  position  to  that  of  the  original 
suit  itself.    See  further  pp.  348  &c. 
(u)It  must  be  the  Court  which  passed  Uie  dec- 
ree in  the  original  suit,  A  District  Judge 
oaunot.  send  his  decree  to  a  subordinate 
Court  Rajib  Ram  Boss  v.   Muhammad 
Sossein,  ib.,  VL,  Mis.,  61. 
A  singular  case   occurred   in   which  the 
Court  of  the  Subordinate  Judge,  after 
passing  a  decree,  was  abolished,  and  the 
case  was  transferred  to  the  Judge.    He 
issued  execution  on  the  decree,  but  satis- 
faction was  not  obtained.      By  the  time 
a  second  application  was  brought,  the 
abolished  Court  had  been  re-established. 
It  was^eld  that  the  Judge  had  jurisdic- 
^on  to  entertain  the  second  application. 
Biroja  Moni  Burmonia  ▼.  Woina  Moyee 
Burmania,  ib.,  VI.,  VIA. 
Where  a  decree  is  simply  affirmed  by  the 
Appellate  Court,  it  is  the  decree  of  the 
Appellate  Court  which  is  to  be  execu- 
tion. Jay  Narain  &iru,  v.  Ooluoh  Chwu- 
der  MyU,  ib.,  XXIL,  102. 
Where  an  application  is  made  by  judg- 
ment-debtor for  execution  of  gn  Appel- 
late Court's  decree  to  be   stayed,  the 
Court  executing   the  decree  cannot  en- 
quire as  to  whether  any  notice  was  serv- 
ed upon  the  applicant  before  the  ap- 
peal judgment  was  passed.  Musst.  Mukh- 
dumanY.  Bhugwa/n  Doss,  ib.,  vol.  24,  33. 
An  appellant  cannot  withdiaw  from  au 
appeal  without  leave.    Kareem  Bee  v. 
Begam  Bee.,  M.  H.  C,  III.,  368. 
Although  an  application  to  execute  a  de- 
cree in  part  is  informal,  yet  if  the  pro- 
ceeding taken  thereon  are  in  effect  in 
execution  of    the  decree  as  a  whole, 
they   are  good  and  valid.     Jugjeebun 
Ooopto  V.  wfluch  Manee  Bebia,  S.    TV, 
R.,  XXII.,S54. 
Where  a  Judge  enters  into  the  merits  of  a 
case  remanded  to  his  predecessor  for  a  legal 
judgment,  if  he  admits  further  evidence 
on  the  part  of  the  defendant,  he  cannot 
refuse  to  admit  that  offered  by  the  plaia- 
iiSBocia  Singh   v.  Bibet  Reaxomnisst. 
S,W.R.Ai!tX.,B...  VL  le. 
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CHAPTER  XLH. 
Apices  juris  non  sunt  jura. 

Except  when  o«ii0rwise  provided  by  this  Code  or  any  other  l*w;  second  appeals  fie 
to  a  High  Court  from  all  decrees  passed  hj  an  Appellate  Court  subordinate  to  it,  pit>* 
vided, 

1.  The  decision  is  oontraiy  to  some  specified  law  or  usage  having  the  force  oi 
law. 

2.  The  decision  has  failed  to  determine  some  material  issue  of  law  or  iw»c»^  having 
the  force  of  law. 

3.  Substantial  error  or  procedure  in  the  procedure  as  prescribed  in  the  Code  or 
other  law  which  has  oroduced  error  or  defect  in  the  decision  cf  the  case  %m<m  its  mtrOt. 

Again,  if  the  suit  be  of  the  nature  cognizable  in  the  Court  of  Small  Causes-  and  tha 
amount  or  value  of  the  subject-matter  be  less  than  Rsw  500,  no  second  appeal  Ues, 
The  provisions  of  the  last  chapter  apply  as  far  as  possible,  to  these  appeal  sad  to  execu- 
tion of  decrees  passed  in  such  aj^^eals. 


(r)  In  the  event  of  a  special  (or  second)  ap- 
peal being  preferred  to  the  High  Couit, 
the  lower  Appellate  Court  should  trans- 
mit to  the  High  Court  the  trial  nathi 
intact,  together  with  the  following  pa- 
pers of  its  own  Court  formed  into  a  sup- 
plementary nathi,  namely  :— > 

(1)  The  recorded  note' of  orders  and  rea- 
sons, if  any,  which  is  the  subjeci  of  the 
last  paragraph. 

(2)  A  note  of  all  orders  made  by  the  Appel- 
late Court  relative  to  change  of  parties 
or  beaiing  vpaa  the  oqurse  of  the  hear- 
ing oitbe  appeal,  and  a  note  of  all  mate^ 
ri^  facts  and  occurrences  which  may 
have  hi^pened  during  the  hearing  of  the 
appeal. 

(3)  jDepoeitions  (if  an^)  taken  by  the  Appel- 
late Court  itself  m  open  Court  during 
the  hearing  of  the  appeal,  and  documents 
produced  before  it  in  pursuance  oi  any 
such  orders. — 

(4)  Papers  and  depositions  transmitted  to 
the  Appellate  Court  in  consequence  of 
any  such  orders^  and  read  in  open  Court 
durnig  the  hearing  of  the  appeai 

(6)  The  judgment  ofthe  Appefl^ie  Court. 
(6)    The  formal  decree  of  the  Appellate 

Court— CT.  a o,ama  19 ^20. 

In  cases,  which  have  been  remanded  bv 
a  lower  Appellate  Courts  and  in  whicn 
there  has  been  a  second  appeal  to  ihe 
lower  Appellate  Court,  where  a  special  ap- 
peal isinstituted  from  the  decision  of  the 
lower  Appellate  Court  on  the  second  ap- 
peal, the  lower  Appellate  Court,  in  sub- 
mitting the  record,  shall  send  up  the 
whole  record,  including  the  proceedii^ 
of  both  the  lower  Courts,  had  prior  to 
remand  as  well  as  subsequently  to  it. 
J\r.  W.  i>.,  C.  0.,  No.  4  of  1874. 

{fo)  Before  entering  upon  oases  in  which 
a  special  appeal  lies,  it  seems  best  to 
reproduce  as  shortly  as  possible  the 
mass  of  cases  in  which  appeal  does  notUe^ 


Such  appeal  has  been  hdd  not  to  li«  :— 

(1)  from  a  decision  under  sec.  11,  ActYI., 
1862  on  the  question  of  the  standard  polo 
of  measurment  Bakhal  Dots  Moolurjee  v. 
TcinuPriMramanaujhS,  W,R.y  VII.,  329. 

(2).  on  a  refusal  to  fine  recusant  witnesses 
Pran  Kristo  Deo  v.  KaUy  Dou  Dm,  ib,, 
460. 

(3).  on  a  refusal  by  A|^>ellale  Court  to 
allow  additional  evidence  to  be  put  in. 
6hdamMukdunir,  Mutat,  Eafiz-wi^nma, 
ib,,  429. 

(4)  On  the  deciMon  of  ao  appeal  a  few 
days  before  the  day  fixed  for  he4rin&  if 
the  pleader  is  present^  Mtmt.  JETaMm' 
vn-nisM  v.  Muut.  B,  Mukduman,  ib,, 
7.246. 

(5).  from  a  great  irre^ari^  (such  as  re* 
fusing  to  examine  witnessed  if  the  point 
vras  not  raised  in  the  lower  A4)pellato 
Court.  Gf^uru  Doss  Akhoil  v.  Pt^rmt 
Mundleib,,  XII.,  864. 

This  leads  to  the  important  question  of  th» 
effect  which  an  omission  to  raise  points 
in  a  lower  Court  has  upon  their  subse* 
quent  admission  in  special  appeal. 

A  plaintiff  cannot  be  allowei  in  special 
a{q[>eal  to  raise  an  entirely  new  issue  on 
the  ground,  that  the  Court  belsw  has 
not  tried  the  real  pconts  in  the  casew 
6hohli  Khan  v.  Collector  of  Ojfo,  S,  W. 
R.y  XXIV.,  480  but  where  the  ground 
of  special  appeal  goes  to  the  root  of  a 
case,  e.  g.,  that  the  plaintiff  has  no  cause 
of  action,  it  may  be  taken  and  enter* 
tained  at  any  time,  during  the  vitally 
of  the  suit,  and  before  the  functions  dc 
the  Court  regarding  it  haw  ceased. 

Any  objection  on  a  point  of  law  may  be 
taken  at  any  stage  of  a  casev  even  for  the 
first  time,  on  special  appeaL  SyjnaJth 
Pershaud  v.  Xopilmon  Singh,  ib,, 
XX/F:,95.  This  is  the  latest  ruling  oa 
the  subject;  and  does  npt  quite  oouii» 
cide  with  what  follows :  tv  w^a. 
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Wk«r6  OB  objection  is  not  taken  in  any  par- 
ticular form  until  the  special  appeal 
Bta^  and  relates  to  a  point  oi  law  ^on 
which  several  decisions  of  the  mgh 
Conrt  had  been  passed;  the  Court <Ud 
mot  think  it  would  be  iu8tified,in  ignor- 
ing it  although  it  had  not  been  Uken 
as  it  ought  to  have  been  earlier  in  the 
proceedLigs.  This  was  the  ruling  given 
in  Mam  Ihruk  Kuroitee  v,  DcnonathMuti^ 
did,  ib^  XXI  Ky  414,  and  the  point 
referred  to  above  is  that  aU  questions  as 
to  opening  or  closing  of  a  public  road 
b^ong  to  the  criminal  and  not  to  the 
Civil  Court  and  can  in  the  latter  be 
only  inquired  into  as  ancillary  to  the  ques- 
tion whether  damage  has  been  done.  In 
Triloohim  Doss  V,  Ovgim  Chmnder  Bey, 
however  on  the  same  page,  where  the 
same  question  was  raised  for  the  first 
time  in  special  append,  Mr.  Justice  Markby 
observed  aa  follows: — 

<*It  seems  to  me  that  the  objection  now 
taken  is  one  which  ought  to  be  defeated 
if  it  is  possible  to  d^eat  it.  And  I  think 
there  is  no  difficulty  in  doing  thisi  because 
I  think  it  ought  now  tob©  presumed 
after  decree  tluit  the  plaintiff  had  a  right 
to  bring  this  suit  in  the  Civil  Court.  It 
is  a  matter  upon  which  a  Judge  must  ex- 
ercise his  own  discretion  in  any  case  that 
-comes  before  lum.  It  does  not  seem  to 
me  that  this  is  a  question  of  junsdiotion. 
And  I  am  by  no  means  surethat  even  if  it 
were,  the  defendant  ouffht  to  be  allowed 
to  take  it  at  this  stage. 

A  plea  of  jurisdiction  may  be  admitted, 
even  though  not  taken  in  the  petition 
of  special  appeal,  nor  beftwre  the  lower 
Appellate  Court  Bidkobvddun  Mooher- 
je§  v.  Doorga  Moree  Bcbia,  ib»,  21.^ 
157. 

Tthis  was  held  also  in  Mai  WinbaJiji 
Tcmm  V.  Keeter  Ham,  S.,€.M^  ILy  193. 
These  rulinp,  however,  are  opposed  to  the 
general  spirit  of  the  Courts  and  apparent- 
ly also  to  law,  as  the  appeal  must  be 
u-om  appellate  decrees  on  sprounds  which 
influenced  the  decision  of  that  Court.  So 
in  Nogendro  C.  Mitter  v.  .  K.  8,  Dm, 
S,  W,  R,,  XIX,  133.,  the  Privy  CouncU 
heldtluBt,ae  the  lower  Appellate  Court 
did  not  try  a  certain  issue,  the  High  Court 
was  in  error  in  deciding  the  case  in 
special  appeal  upon  that  issue. 

The  question  of  bmitation  is  not  allowed 
to  be  raised  in  special  appeal  where  it 
baa  not  been  raised  below.  Shiikh  Peer 
l^nzur  V.  Ldl  Mahomed,  ib.,  684.* 

A  new  question  of  fact  cannot  be  allowed 
to  be  raised  in  the  special  appeal  stage 
with  a  view  to  form  a  basis  for  a  presump- 
tion wMrh  it  is  desired  to  plead.  Mttrree 
Mohun  Doss  v.  Kootesmr  ffopi,  ib., 
wd.  24,  p.  318. 


Where  certain  decrees  are  used  as  evidence 
b^  the  first  Court  without  objection  being 

.  either  raised  there,  or  in  the  lower  Appel- 
late Court,  objection  is  not  allowed  to  be 
taken  in  special  appeaL  Mukdoomunnusa 
v.  Nokhy  JSingh,  ib.,  XXIV.,  2P6. 

Where  a  plaintiff  has  ineffectually  sued  for 
a  declaration  that,  certain  property  was 
his  own  self -acquired  property,  he  cannot  in 
special  appeal  ask  for  a  declaration  of  his 
title  to  a  moiety  of  the  property  as  a  member 
of  a  joint-Hindu  family.  Dhun  Kristo 
Roy  V.  Httro  Chtmder  Roy,  ib.,  "T.,  197. 

A  father  having  executed  a  deed  conveying 
certain  ancestral  property  to  two  persons 
(D.  and  B.),  who  alienated  it  to  several 
others,  his  son  sued  to  have  the  convey- 
ances by  D.  and  6.  to  be  set  aside,  on 
the  ground  that  the  deed  given  by  the 
father  was  benamee,  and  that  D.  and  B. 
never  had  possession.  The  suit  was  dis- 
missed by  both  the  lower  Courts. 

Held,  that,  as  plaintiff  went  to  trial  in  thi 
Courts  below  upon  one  issue  only, — viz., 
whether  D.  and  B.  were  ever  really  in  occu- 
pation^he  was  not  entitled  in  special  ap- 
peal to  complain  that  evidence  had  not 
been  taken  as  to  the  passing  of  considera- 
tiou-money  ;  and  as  no  issue  was  raised  in 
the  lower  Courts  which  could  have  been  the 
foundation  for  a  declaration  of  right,  the 
non-decision  of  a  claim  to  such  a  declaration 
could  not  be  made  a  ground  of  special 
appeaL  Puria^  DuU  v.  £or(jo  Kwnmir  and 
others,  S.  W.  R.,  IX.,  508, 

In  a  suit  for  possession  of  land  after  pur- 
chase, where  defendant  pleaded  that  he 
had  long  held  tmder  miras  potta,  which 
both  the  Courts  below  found  to  be  false. 
Held,  that  the  defendant  could  not  be 
allowed  in  special  appeal  to  come  in  for 
the  first  time  with  an  allegation  of  a  new 
and  separate  title,  viz.,  a  right  of  occu- 
pancy under  "sec.  6,  Act  X.  of  1859.  Soor» 
joo  Koomar  v.  Qwigadhwr  Roy.  8,  W,  R,, 
XIL,  80. 

\^ere  the  bona  fides  of  the  grantor,  was  be- 
fore tbe  Court  or  might  have  been  if  de- 
fendant's pleader  had  examined  him,  de- 
fendant could  not  appeid  especially  on  the 
ground  of  the  want  ot  a  finding  on  pottab. 
Ifam  Sufiber  Sein  v.  Nilkant  Biswas,  S, 
W.  R.,  IX.,  392. 

When  a  judge  states,  as  a  fact  that  an  ad- 
mission was  made  before  him  by  one  of 
the  parties  to  the  suit,  the  High  Court 
cannot,  in  special  appeal,  enquire  whether 
the  Judge  was  right  or  not  in  making  that 
statement,  hyiuwtnath  Qooptoy,  Pro- 
swnnoMoye  Debia,  ib.,  V.,  196. 

Where  parties  allow  a  suit  to  be  conducted 
iu  tbe  lower  Courts,  as  if  a  certaiu  fact 
was  admitted,  they  cannot  afterwards,  iu 
special  appeal,  question  it,  and  recede  from 
the  tacit   admission.    Mohima  Chunder 


*  See  further  p.  362  (17). 
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(b)  the  docision  having  failed  to  determine  some  material 
issu^  of  law  and  usage  having  the  force  of  law  ; 

{c)  a  substantial  error  or  defect  in  the  procedure  as 
prescribed  by  this  Code  or  any  other  law,  which  may  have 
produced  error  or  defect  in  the  decision  of  the  case  upon 
•we p. 362.     the  merits.  •  {x) 

Second  appeal  only  on  585.  No  second  appeal  shall  lie 
g^otrnds  mentioned  in  sec-  except  on  the  grounds  mentioned 
^^^^^'  in  section  58*. 

586.  (27,  Act  23, 1861>    No  second  appeal  shall  lie  in 

any  suit  of  the  nature  cognizable 
^o^B^d  appeal  in  oer.    j^  Courts  of  Small  Causes,  when 

the  amount  or  value  of  the  subject- 
matter  of  the  original  suit  does  not  exceed  five  hundred 
t  ■6©  p.  S66     rupees,  f  0) 

587.  The  provisions  contained  in  chapter  XLI.  shall 

^    ^Pply  as  far  as  may  be  to  appeds 
apSS"*^  *"  ^^4®^  *^^  chapter,  and  to  the  exe- 

cution of  decrees  passed  in  such 
appeals,  "f-  («) 

CHAPTER  XUIL 

Of  Appeals  from  Orders. 

588.    An  appeal  shall  lie  from 
Orden  appealaUe.  ^^^  following  orders  under  this  Code 

±  see  p  369    ^^^  ^^^^  ^^  other  such  orders  {  : — 

(a)  orders  under  section  20,  staying  proceedings  in  a 
suit, 

{b)  orders  under  section  82,  striking  out  or  adding  the 
name  of  any  person  as  plaintiff  or  defendant, 

(<?)  orders  under  section  44,  adding  a  cause  of  action, 

(d)  orders  under  section  47,  excluding  a  cause  of  action, 

(36)  (e)  orders  rejecting  or  returning  plaints  under  sec- 
tion 53,  clause  (rf),  or  section  54,  clause  (A)  and  (d),  or  sec- 
tion 57,  clauses  (^)and  (c), 

(119)  (f)  orders  rejecting  applications  under  section  102 
(in  cases  open  to  appeal)  for  an  order  to  set  aside  the  dis- 
missal of  a  suit, 

{ff)  orders  imder  section  120  where  a  party  fails  to  ap* 
pear  in  person. 

{h)  orders  under  section  168  for  attachment  of  property. 

(i)  orders  under  section  176  where  a  party  refuses  to  give 
evidence  or  produce  a  document  called  for  by  the  Court, 

(11:  Act  23,  1861),  (;")  orders  under  section  244  as  to 
questions  relating  to  the  execution  of  decrees,  of  the  same 
nature  with  appealable  orders  made  in  the  course  of  a  suit, 

{k)  orders  under  section  268  compelling  decree-holders 
to  certify, 

{Continued  on  page  368.) 
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Boy  ▼,  R.  jr.  A.  ChowUiry,  S.  W.  B,, 
XXIIL,  174. 

A  party  ^raying  to  set  aside  an  aliena- 
tion on  the  ground  of  illegitimacy  cannot 
in  special  appeal  urge  a  new  ground 
for  the  prayer.  Sree  PershadY.  UajOoO' 
roo  TrumbuckNath  Deo,  S,  W.  It.,  XIV,, 
886. 

(6).  from  a  decision  passed  on  the  appeal 
of  a  co-defendant  affirming  the  decision 
of  the  first  Courts  which  was  not  appeal- 
ed against  by  the  would  be  special  appel- 
ant. Madho  Soodhnn  Hoy,  v.  Shwno 
Mayee  Debeia  «*.,  K,  106. 

(7).  from  a  decree  passed  eapparte  in  an 
original  suit.  CnidaffUxurro  Pellai  y. 
Kaman  M,  JR.  L  189.  but  it  will  from  a 
similar  decree  in  regular  appeaL  S,  W, 
R.,  X.  460. 

The  plainti£f  obtained  an  ex^rte  decree  on 
the  5th  July  1873.  of  which  he  took  out 
execution  on  the  9th  August.  On  the  lOth 
of  November,  the  defendant  applied  for 
and  obtained  a  re-hearing  on  the  re-hearing, 
his  suit  was  dismissed  by  both  the  Lower 
Courts  on  the  merits,  ffeldj  on  a  special 
a|)peal  to  the  High  Courts  that^  although 
see.  6^  provides  that  an  order  for  re- 
hearing shall  be  final,  it  is  final  only  in 
the  sense  that  it  is  not  by  itself  open  to 
appeal,  and  that  the  plaintiff  was  net 
precluded^  by  that  section  from  raising 
the  objection  that  the  order  for  re-hearing 
was  made  after  the  time  limited  there- 
in, and  therefore  ou^ht  to  be  set  aside 
as  made  without  jurisdiction.  BunglaU 
Mister  v.  Takfvm  Miaeer,  I.  Z.  R,  C, 
II.,  114, 

In  the  absence  of  any  statement  that  the 
case  had  been  decided  ex-parte  by  the  de- 
puty Collector  for  default  of  the  defen- 
dant's appearance,  the  Judge,  on  appeal  by 
the  defendant,  dismissed  it  on  the  merits. 
Ko  special  appeal  will  lie,  on  the  ground 
that  the  Judge  should  have  dismissed 
the  appeal  without  going  into  the 
merits.  Chdam  Ethdk  v.  Eyder  Mullah, 
W.It,,I[R,,4Q. 

One  K.  brought  a  suit  for  contribution 
against  three  persons  M.  A.  and  F.  and 
obtained  an  ex  parte  dectee  which  H. 
and  A.  ap]^lied  to  set  aside  This  ap- 
plication having  been  dis^owed  M.  and 
A.  appealed  against  the  order.  While 
the  appeal  was  t>ending  M,  A,  and 
F.  filed  deeds  of  compromise  in  which 
they  and  K.  gave  up  their  mutual  claims 
but  in  K.'8  deed,  instead  of  writing  the 
names  of  the  three  ladies  in  detail  he 
nsed  the  word  * 'appellants."  As.  F  had 
not  i^^ypealed,  she  applied  to  the  mun- 
sifi  to  have  the  deed  corrected.  Her 
claim  was  granted,  and  the  decree  was 
npheld  in  appeaL  The  defendant  in 
qpecial  app^   inter  alia  denied  that 


there  was  any  canse  of  action.  Beld 
that  even  if  there  (as  admitted)  was  an 
intention  to  take  proceedings  in  execution 
of  the  ex-parte  decree,  there  was  a  cause 
of  action,  and  it  was  a  matter  of  duty  to 
have  the  error  in  the  document  corrected 
as  soon  as  discovered.  3yud  Mahomed 
Ahdool  Kadir  r.  Shaikh  Fwzend  AH 
8.  W,  i?.,  vol  24,  p.  362. 

(8.)  from  an  error  in  valuation  which  does 
not  effect  jurisdiction  of  the  Court  trying 

(9)  from  a  decision  or  a  lower  Court 
on  the  ground  that  it  prejudiced  his 
rights  by  a  plaintiff  who  never  appealed 
from  the  lower  Courts  decision.  JByktmt 
Bam  Sahoo  ▼.  Pitrno  Chunder  Don,  ib,^ 
J864,  97. 

(10).  As  a  rule  from  a  question  of  costs 
fljone.  Achambet  Singh  v.  Eanhy  Loll 
MtJu0anib,,  VII,  JS08,  or  how  costs 
have  been  awarded  Beer  Perthaud  v. 
Dwrga  Pershmd^  ib,,  1864,  215. 

(11).  On  the  ground  of  refusal  to  direct 
a  local  inveetiffation  Bykant  nath  Sen,  v. 
P.  M.  Dottiio,^  1, 142,  or  to  make  fur- 
ther local  inquiry.  Piamo  Penhaud  Bay 
▼.  a  Chatterjeeib,,  I,  249. 

(12).  On  admission  of  an  insuffidentlv 
stamped  puttah  on  payment  of  fuU 
stamp  and  penalty.  Qvlab  Chmder 
Sen  v.  S,  JT,  M,  Xhansamiih  ib..  Act  X, 
158.— See  further  note  on  page  354. 

(13)  From  a  question  as  to.  whether  there 
was  sufficient  ground  for  the  dismissal 
of  a  Pagoda  hereditary  servant.  jEm- 
tnoiamy  Tatacherry  v.  O,  Bangaiberryf 
M.  R,,  IV„  6?. 

(14)  f rom  irregidarity  in  conducting  sale 
when  the  s2e  was  confirmed  by  both 
lower  Courts.  Va^rydha  Beddi  v.  V,  &t 
Beddiib.,  K,  213. 

(15)  By  one  defendant  against  another. 
fiameshur  Ohose  v.  A.  JowUir,  S,  W.  R, 
XVIL,  Z7Z. 

(16)  By  a  defendant  who  had  been  wronff* 
ly  added  in  the  First  Court  and  struct: 
out  in  the  Lower  Appellate  Court.  Mutti, 
Ognee  Chomdhrani  ▼.  fiheikk  KaraauO' 
uUah,  ib„  219. 

(17)  Where  reasons  in  a  judgement  are 
such  as  can  be  rightly  given  and  the  in- 
ference such  as  can  be  legally  drawn, 
even  if  Appellate  Court  cannot  agree  with 
or  support  all  reasons  given.  BumnM- 
ttddin  Rhotvgwn  v.  Sugmala,  ib.,  XV,, 
303. 

The  Hiffh  Court  cannot  interfere  in  special 
appeiS  with  an  inference  which  the 
Lower  Court  draws  from  facts  against; 
the  credibility  of  witnesses,  whether  the 
reason  given  is  right  or  wrone.  Muest. 
Pateahee  Koer  v.  8hee  Pershad  Bam 
Oopadhya,  8.  W.  B,,  XXIV.,    61. 

Mere  difference  of  view  between  lower  Ap« 
pellate  Court  and  tiiat  of  First  Instance,  ia 
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DO  ground  forimecial  appeal  Eira  Chand 

S,  W,  Ji,f  X.J  164,  or  omisaion  to  notice 
in  aa  appeal  reasons  for  groands  of 
decision.  Bam  Sunder  Dom  ▼.  Muhamwutd 
Abid  Ind,.  Jur.  O.  S,  /.,  102. 

Where  a  Court  of  special  appeal  finds  that  a 
lower  Coort  has  really  ffone  through  the 
eridenee,  and  has  come  to  the  same  opi- 
nion as  that  of  the  Court  of  First  Instance 
for  the  same  reasons,  it  is  no  ground  of 
special  appeal  that  the  Judge  has  not 
written  these  reasons  on  his  own  aocount 
KalumuttM  Koer  and  otker$  y.  Jowakir 
LaU   tMdother$,  8.  W.  A,  X/.j  318. 

So,  if  the  Appellate  Court  have  not  in  revers- 
ing a  decree  oatecorically  met  and  refuted 
the  reasons  on  which  that  dednon  prooed- 
ed ;  such  omission  may  form  good  ground 
however  for  a  High  Court  to  require  lower 
Ai^llate  Court  to  set  forth  reasons  on 
which  its  judgment  proceeded.  Chdam 
Hosttin  V.  Jiam  Ikfal  Ohote,  &  W,  A\, 
rol.f  12,  152,  or  to  set  forth  reasons  for 
dishelieving  witnesses  believed  by  the  low- 
er Court.  L«^:ki  MoniDoatiav,  Raj  KUhore 
Paml.ih,,  IV.,  106. 

Where  it  is  manifest  that  the  lower  Appel- 
late Court  has  dealt  with  the  evidence  ad- 
duced on  both  sidds^  has  weighed  it,  and 
come  to  the  conclusion  that  the  plaintiff's 
witnesses  ought  to  be  believed,  the  giving 
in  the  course  of  its  observations  a  reason 
wbich  may  not  be  considered  a  good  one, 
is  not  a  ground  of  special  appeal,  -^heo- 
gkulam  Sahai  v.  M.  L,  Sahoo,  t&.,  110 

(16)  Where  the  judgment  in  a  rent  case 
showstbataquestion  of  title  was  not  even 
considered.  Mvnm  Skeikk  v.  M.  >.  i>(UJ% 
•*.,  XXIIL,  268. 

(17)  From  a  holding,  that  an  objection  on 
the  score  of  mis-joinder  is  good.  Afoham- 
mad  Hu$§ain  v.  Potu»»  tJ.,  XX.,  147.,  but 
as  a  general  rule,  if  an  objectioe,  on  the 
ground  of  mis-joinder  of  causes^  is  pressed 
and  carried  to  a  decision  in  the  first 
Court,  the  High  Court  will,  even  upon 
special  appeal,  up<ni  its  being  shown  to 
be  well-founded,  fi;ive  the  objector  the 
benefit  of  it,  but  ifit  is  not  pressed  and 
carried  to  decision  in  the  first  Court, 
and  if  the  parties  go  to  trial,  as  if  the  ob- 
jection had  not  been  made,  then  the  ob- 
jection will  not  be  given  effect  to  at  a 
later  stage,  unless  it  appears  dearly  that 
there  was  a  defect  in  the  original  trial 
in  consequence  of  the  mis-joinder  Tarini 
Chvrun  OhoH  v.  Menstnard  Jha.,  •(., 
XX,  260. 

(18)  That  deposition  of  witnesses  was  not 
taken  in  manner  prescribed,  but  only 
notes  of  evidence.  Sheik  Lai  Mohammad 
V.  Shi^  Pir  Nfj^vr,  ib.,  XVIIL,  112, 

(19)  The  mere  putting  a  greater  burden  of 
proof  oftcme  side  than  on  the  other.  Sitroop^ 


N,  Singh  v.  R.  T.  Mitter  ib..  XVIII.,  106. 
(5K))  PVom  deputation  of  an  amin  to  ascertain 
the  respective  liability  of  several  judg- 
ment creditors.    Xristo  ChMnder    Ot»p4o 
V.   Brqjo  Mohun  Iky  (^oMdry  ib,  XXI I^ 
183. 
(21)  From   a  plea    that   no    notice  was 
siven  under  sec.  43  Aet  XF.  1873  taken 
for  the  first  time.     The  Municipal  Ct»»- 
miitUe  of  Moradabad  v.  Chain  Singh  Z 
L.  M.  A.  /.,  269. 
{»)  Rulings  illustrating  grounds  for  appeal, 
(1.)    Where  a  jud^    reversed  the  find- 
ing of  the  lower  C^nrt  and  gave  a  decree 
for  plaintiff  on  mere  receipts  snroOTted 
W  no  evidence  Mohmn  Chunder  Mmr  ^ 
Xidge  Marsh,  381. 
(2)*    Where  the  lower  Court  avowedly  abs- 
tained from  examining  into  a  plaintiff's 
claim  of  title  to  land  on  the  ground  that 
plaintiff  was  a  party  to  the  deed  under 
which  defendant  claims,  when  in  fisct  the 
deed  showed  he  was  no   party    to    it 
Abdooz    '""olam  v.   Musst     Imralunissa. 
£ibi.  Marsh  6. 
(J).    Where  the  judgment  is  not  based  on 
the  whole  evidence  in  ti^e  record.     ^Aias- 
dabnn  Mohunt  v.  Shmrvf  Chwid^  Btoy,. 
S.  W.  It.  XXIII.,   160. 
(4)  Reasonings  upon  which  finding  Is  based, 

are : 
(a)  Erroneous  in  law.    Jvgamath  Deb  v. 

Mohamm4id  mkhatny*S.  W.  R.,  XIL  6. 
A  finding    of  &ct  by    the  lower    Appel- 
late Court,  may  be  set  aside  in  spedal  ap- 
peal, if.  in  coming  to  it,   the  Court  fell 
mto  errors  of  law,  such  as,  considering 
as  evideaoe,  what  is  no    evidence  and 
rejecting  good  evidence  without  assigning 
a  reason.    Hunsa  Kooer  v.  SHao  Oobind 
Raool  S.  W.  R,  XXIV. 
Tor  a  lower  Appellate  Court  to  discredit 
witnesses,  merely  on  general  reasons  not 
affecting  the    particmar  credit  of   any 
individual    deponent,    is  to  commit  an 
errOT  of  law,  which  can  be  the    subject 
of  a  special  appeal.    Sheo  Purshad  Pandeg 
V.  Bum  Pandey,  i*.,  251. 
Every    Judge    of    a  question    of  fact,  is 
bound  to    take    into   consideration    all 
the    allegations     and  proofs    upon    the 
record  bearing  upon  tnat  question,    as 
well  as  ^he  material  presumptions  arising 
therefrom,  and  to  overlook  them  is  a  de- 
fect in  law.    But,  before  such  defect  can 
constitute  a  good  and  valid  ground  of 
special  appeal,  it  must  be  of  such  a  charac- 
ter that  it  may  have  caused  an  error  in 
the  decision  of  the  case  on  the  merits. 
Ounso  Biswas  v.  Srigopal  Chaudhri,  ib^ 
395. 
(b)  Purely  speculative.    Mahommt^  Abadi 
Shahav.Sh(^Muna,B.L.R„   VIZ^ 
(4)  Reversal  of  the  decree  of  a  lower  Cfeart 
without  any    reasons  giten,*  for   differ- 
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iog  M  to    facts.   Sheikh  Gova/rdhtm  v. 
Skeikh  SadoOyS.  TFl  IL,  Z,  244. 

(7)  limitatioii  of  a  sale  oeiiificate  by  eertAin 
inferenoes  and  conclusions  drawn  fit>m 
other  documents.  Mookkya  Huruoh  Ra^ 
Jothet  V.  Ram  Led  Gomashta^  S.  W.  ^., 
XJF:,486. 

(8)  Presumption  £rom  the  fact  of  one  per- 
son carrying  on  a  business-firm  and 
Appearing  to  the  world  to  be  the  only  per- 
son carrying  it  on,  that  there  could  be  no 
other  persoD  in  partnerslup.  Soohvl  Ckim- 
det*  KuUeah  ▼.  ^oyUu  C^trnder  Mai,  ib., 
X/r.,23. 

Where  the  High  Court  conaideni  an  ini|>n- 
tation  based  by  the  lower  Ckmrt  on  an 
assumption  not  deposed  to,  or  suggested 
by  the  evidence  to  be  unjustifiable,  it 
sends  the  case  back  to  the  lower  Appellate 
Court  fer  full  consideration  <^  all  the  evi- 
dence and  a  proper  judgments  Chand  M(h 

,  ne4x  Jhmeo  t.  Obha/y  Chmm  Mai,  id.,  289. 

(9)  Not  taking  into  consideration  a  pre- 
sdmption  of  fact  arising  out  of  the  cit- 
eumstances  of  the  case.  NiUnyatalehi  ▼. 
Verthiia/ihaia  Mvdali,  M,  H,  a,  Z,  13. 

ilie  parties  in  a  special  appeal  are  entitled 
to  show  that  there  has  been  an  error  or 
defect  in  |»Tooedore  in  the  granting  of  a 
ireview,  which  has  effected  the  decisioii  of 
the  case  on  the  merits,  by  producing  a 
dtferent  dedidon  from  that , come  to  in  the 
first  instance*  Roy  Megraj  Bahadur  y. 
A  Q,  Burrd,  S.  W.  A,  XXIIL 

ne  construction  of  a  document  is  a  ques- 
of  law  not  of  fact.  Udit  Ntvrayan  t 
Mahsihwr  Bum  Sing,  N.  W,  P„  I  F.  B., 
62,  but  of  the  deposition  of  witnesses  is 
not.  Mu9tMa  AH  Khadim  y.  MamutooUa 
Khadim,8.  W.  B.,  XXIIL,  262. 

Thus  t^efi^h  Court,  in  special  appeal,  inter- 
fwed  wil£  tiie  concurrent  fiiMung  of  the 

.  first  Oouit  and  the  lower  Appellate 
Court  on  a  finding  of  £act,  where  the 
decision  turned  entirely  on  tiie  construc- 
tion of  a  written  admission  which  had 
been  wrongly  understood,  Lala  Amrit 
Lai  T.  Mohamoutd  Jakumih,  S,  W,  /?., 
X  VIILj  447;  and  also  where  it  entirely 
ignored  the  evidence  with  regard  to 
an  entiy  in  the  plaintiff's  day-book  on 
Which,  the  first  Court  decided  the  case. 

.  Datimbo  Ddbi  v.  Hvrrekwr  Mokwyi, 
ib.,  XVIIZ,  68. 

Hie  misoonstructioQ  of  a  document,  which 
is  the  foundation  of  a  suit^    and  is  in 

.  the  nature  of  a  contract  or  a  document  of 
title,  is  allowed  to  be  a  ground  for  special 

<   appcNsl,  but  a  special  appeal   does  not 

.  tie,  beoaase  of  amistakeasto  themean- 

,  lag  of  acme  portion  of  the  evidence  whioh 
is  in  writing,  if  it  is  connected  with 
CftiUtr  oVidei^  affecting  its  construc- 
iiea.  yinthaSmg  v.  CkuUer  Bhari  Sing, 

„  4*.,JMX-,2a!4,. 


Where  the  lower  Appellate  Court  concluded 
against  the  genumeness  of  a  deed  of  saJa 
to  certain  appelknts,  on  a  presumption 
arising  from  the  existence  of  a  possessory 
lease  io  other  parties,  and  rested  entirely 
his  decision  on  such  presumption,  it 
was  set  aside  in  special  appeal  on 
the  ground  that  the  presumption  did  not 
neoMsarily  arise.  Mutst  A^  BiH  v. 
X  B.  LaU,  ib^  XIX,,  288. 

Wlieie  the  lower  Appellate  Court  finds 
as  a  fact  that  the  amin*s  ijeport  is 
untrustworthy  and  his  map  wrong, 
the^  finding  cannot  be  interfered  wiw 
W  the  High  Court  in  special  appeaL  Sheo 
Dyal  Singh  v.  Mr,  Bodgkimc/i^  ib,^ 
XIV.,  842. 

It  is  a  ground  for  special  appeal,  if  the  Ap- 
pellate CouA  disregsrd  one  side  of  a  case, 
and  turn  its  attention  exdnsively  to  the 
evidence  on  the  other;  but  it  is  no  error 
of  law  marely  to  pronounce  no  objection 
upon  the  evidence  on  the  former  side. 
Mohtmt  Deo  Surwn  Poory  v.  Mitmhi 
Maktmed  ImaU^  ib.,  XIV.,  800. 

When  the  Appellate  Court  ignores  the 
great  body  of  evidenqe  on  the  record 
and  places  reliance  on  what  can  be 
shown  either  to  be  no  evidence  at 
all,  or  which  points  almost  exdusivdy 
ti^e  other  wa^,  and  where  it  lays  down 
as  positive  dtda  of  law,  points  which  are 
not  law,  the  High  Court  is  justified  in 
considering  such  proceedings  as  eirors 
of  law.  MuesU  Roop  Na/raini  Xanwar  v. 
Beual  Ihttaree,  ih„  119. 

It  being  found  in  special  appeal  that  the 
lower  Api^llate  Court  has  greatly  under- 
rated the  importance  of  a  piece  of  evi- 
dence, to  wit,  a  chitta  of  the  revenue  sur- 
vey, tiie  case  is  sent  back  to  that  Courts 
that  it  may  re-oonsider  the  evidence. 
Snrasmtty  Boseee  v.  UmHka  Nund  Bis* 
war,  ib,,  192. 

The  decision  of  an  Appellate  Court, 
on  a  preliminary  issue  of  fact,  which 
was  not  at  the  time  appealed  against, 
and  which,  on  a  subsequent  special  ap- 
peal, was  not  altered  or  noticed  by  the 
special  Appellate  Court,  is  conclusive 
between  the  parties  and  the  issue  deter- 
mined, cannot  be  re-opened.  Inthia 
ease  an  award  founded  upon  a  deed  of 
consent,  was  set  atideon  proof  beinggiven 
ti^t  that  the  consent  had  been  obtained 
by  duress.  Subhanjee  Bin  Beharjee  and 
another  ▼•  Bhowa/ntao  Bin  Anandrao 
a%d  others.  Bom.  Bep,,  Z,  173. 

Where  it  was  found  in  spedal  appeal  that 
the  lower  Appellate  Courts  aftiar  consi- 
dering the  evidence  of  the  witnesses  in 
detail  and  giving  its  reasons  in  detail  for 
rejecting  that  evidence,  had  not  met  the 
judgment  of  the  first  Court  in  a  single 
point,  the  dodsion  of  the  Wwer  Appellate 
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Oourt  wae  rerened,  And  that  of  the  first 
Court  restored.  Sheikh  Astan^-ooUah  ▼. 
Suffer  Alif  Bom,  Rep,,  XXL,  185. 

ObjeotioiiB  to  evidence,  as  not  bcdng  the  best 
eyideuce,  should  not  be  allowed  to  be 
taken  on  special  appeaL  Aodh  BtKari 
&ing  y.  jBoy  Bam  Sewari,  Hk,  XVIII., 
106. 

Where  the  lower  Appellate  Court  assumed 
without  evidence  thai  the  lands  referred 
to  in  certain  deeds  of  sale  were  identical 
with  those  in  dispute,  accepted  without 
Question  some  oral  eyidence  which  the 
first  Court  had  thought  unworthy  of  cre- 
dit because  self  contradictory,  and  put  an 
unjustifiable  construction  on  other  eyi- 
dence, it  was  set  aside  in  special  appeal 
as  being  in  seyeral  respects  erconeous  in 
point  of  law,  Behari  LaU  Naik  v.  Sree 
Bam  Boy,  ib„  XV.,  259. 

All  that  it  would  be  right  for  the  Conrt 
to  require  for  the  protection  of  the  re- 
yenue,  in  cases  where  a  lost  deed  was 
shown  not  to  haye  had  a  stamp  would 
be,  that  the  same  money  should  be  paid, 
before  admitting  secondary  eyidence,  as 
would  have  to  be  paid  if  the  deed  itself 
were  produced.  If  the  court  does  not 
do  that,  but  allows  secondary  eyidence 
to  be  giyen  of  the  contents  of  the  deed, 
it  is  not  an  error  which  affects  the 
merits  of  the  decision,  or  a  ground  for  a 
special  appeaL  Haran  Chunder  Bhooree 
Butsiok  Chunder  Ntogy,  S,  W.  B,,XX,, 
82. 

Certain  oo-shaiers  sued  coUectiyely  a  nnm- 
ber  of  defendants  composed  partly  of 
shareholders  by  a  common  title  with  the 
plaintifiBs,  and  partly  of  parties  entitled 
to  shares  by  yirtne  of  assignment  from 
the  plaintiffs.  The  Courts  below  de- 
cided the  case  as  between  plaintififB  and 
the  original  co-sharers  in  f  ayor  of  the 
latter ;  and,  as  between  the  plaintiff  and 
their  vendees,  th^  allowed  the  vendees 
what  the  plaintiffs  collectively  alleged 
to  have  been  assigned  to  them.  It  was 
objected  in  api^eal  that,  although  correct 
as  a  whole,  this  was  not  just  to  certain 
individual  plaintiff  who  got  less  than 
they  claimea,  but  this  was  held  no  ground 
for  special  appeal ;  and  a  consequence  of 
the  course  which  the  plainti&  had 
themsdves  adopted  by  suing  in  a  body. 
SheolmrtQjha  v.  Judoo  Qjha,  ih.,  XXL, 
800. 

Defendant  in  a  suit  for  possession  having 
objected  that  plaintiff  (H),  had  parted 
with  his  interest,  the  Court  gave  effect 
to  the  objection,  and  L.  was  treated  by 
defcmdant  as  having  been  snbstitutea 
as  plaintiff,  although  no  specific  order  for 
that  purpose  was  to  be  found  in  the  re- 
fsord.  Having  been  defeated  in  the  lower 
(Jourts^  defendant    objected   In    special 


appeal  that  there  was  no  evidenoe  ai 
the  conveyance  to  L. ;  when  itwas  held 
that,  after  what  defendant  has  done 
he  is  bonnd  to  accept  Jj.,  as  a  plaintifil^ 
and  cannot  be  idldn^  now,  nw  in  the 
lower  Appellate  Conrt,  to  take  an  objec- 
tion which  does  not  go  to  the  merits  of 
the  suit.  Sffder  Buhh  y.  CoU&etorof 
Darjeelmg,  8,  W,  B,  XXIV,,  2. 

In  special  appeal  the  Court  cannot  go  be- 
hiiid  a  decree  fbr  ejectment  and  hokl  that 
the  tenure  was  of  suchnature  that  no  order 
for  ejectment  could  pass,  S,  W.  B,,  XVU., 
421,  B^oe  Boy  v.  Balmuiand  Hu9er^ 
nor  question  ttie  validity  of  a  Civil  Comt 
decree  after  it  has  become  final  and  oondu- 
sive  by  operation  of  law.  Batnethar  Smg 
v.  A.  B.  Sing,  ib.,  XIII.,  294. 

An  Appellate  Court  cannot  even,  with  con- 
sent of  parties,  pronounce  a  decree  on  the 
facts  in  special  appeaL  Eihan  Ckumder 
Sing  V.  ShMmenbwm  Butto,  M.  L  A^ 
L,XL,r  ^ 

In  a  suit  to  set  aside  by  a  Hindn  widow, 
it  was  heldbv Peacock,  C.  J.,thatthe£Cidi 
Court  has  the  power  in  special  appeal, 
before  remanding  a  case,  to  see  vrheUitt 
there  is  any  evidence  cm  the  record 
which  would  warrant  a  oontraiy  finding 
to  that  already  come  to  by  the  Judge 
below,  and  that  it  would  be  woiae  than 
useless  to  remand  the  present  case  to 
the  Judge  to  find  whether  any  necessity 
existed  for  the  sale,  when  the  Court  sees 
that  there  is  no  evidence  on  the  reoord 
to  prove  the  existence  of  such  necessity, 
and  wluan  the  Jud^  has  found  that  there 
wasno  necessity:  if  he  were  to  come  to  a 
contrary  finding  upon  the  evidence,  as  it 
stands,  his  jud^ent  would  be  reversed 
upon  special  appeal  as  being  a  finding 
without  any  evidence  in  support  of  it. 
Bam  Perihaud  Sukal  v.  Raimdro  Sahojf, 
a,,  VL,  262. 

The  circumstance  that  a  question  has  been 
determined  at  the  hearing  of  the  appeal 
in  a  rent  suit^  by  whi(£  an  intervener 
may  be  injuriously  affected,  will  not 
make  the  appeal  cognizable  as  a  spedal 
appeal  unless  the  decision  has  involved 
some  title  or  interest  in  land,  of  parties 
having  conflicting  claims  thereto.  Jmi 
Krithend  Mv^i  v.  &  Butt,  S.  ff. 
B,,  XXIIL,  408. 

Where  a  lessor  sues  to  recover  leased  pre* 
mises  on  the  ground  of  breach  of  condi- 
tion (m.,  sale  of  tenure),  and  lessee  allows 
judgment  to  go  by  default,  the  vendee 
defending  as  intervenor,  neither  lessee 
nor  v^ideehasa  right  of  special  appeaL 
Moohta  Boasia  v.  Sh(ma  Ofticm  wme» 
S.  W.  B.,  IIL,  Act  X.  B,,  164. 

When  a  direction  contained  in  a  decree 
referred  to  the  time  at  which  mch  decree 
should   become  final,  ketd^  iM^  mich 
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decree  became  final  on  bdng  affirmed  by 
the  lower  Appellate  €k)uit,  where,  al- 
though a  specud  appeal  was  preferred  by 
the  plain  tiff  against  the  decree  of  the  lower 
Appellate  €k)urt,  the  same  was  subse- 
quently allowed  to  be  withdrawn.  Hin^ 
gwnKhanY,  6htngaparshad,  L  X.  R,^ 
A,  /.,  tot,,  /,  293. 

It  is  entirely  in  the  discretion  of  the  Court 
executing  a  joint-decree  to  make  arran^ 
ments  under  sec.  231,  regarding  its 
execution  by  one  of  the  decree-holders, 
and  to  take  necessary  steps  for  the  pro- 
tection of  the  interest  of  the  rest ;  and  if 
it  does  not  choose  to  do  that,  it  cannot 
be  pronounced  wrong  in  special  appeid. 
Hera  Boy  v.  Babvk  Oigadhar  Per$had 
liatain  6in^h,  8.  W,  /?.,  XXIV.,  2S6. 

tn  a  suit  to  recover  land  againsf-  persons 
daimingan  interest  in  it,  plaintiff  obtains 
a  joint-decree  for  costs  against  aU  defend- 
ants ;  two  of  the  parties  make  up  their 
share,  but  the  others  do  not ;  and  the 
claim  against  the  latter  is  enforced  with 
interest  against  one  of  the  two  former, 
who  then  sues  the  defaulters  to  recover 
the  amount  paid. 

l*he  suit  is  decreed  by  theMunaif*  One  of 
the  defendants  who  had  not  complained, 
at  the  time,  that  the  origioai  decree  was 
a  joint-decree,  appeals  and  the  Munsif  s 
decree  with  reganl  to  all  the  defendants, 
is  reversed  on  the  ground  that  the  de- 
fendants ought  to  be  held  liable  for  costs 
not  jointly^  but  according  to  their  in- 
terest in  the  property.  This  in  special 
appeal  was  held  wrong.  Bam,  uovind 
Surma  Bhuttacharjee  v.  Soorjo  Muni 
Bekia.S.  W.  A,  XXIV.,  471. 

(y)  When  in  a  suit  of  this  nature  in  order 
to  determine  the  question  at  issue,  it  was 
necessary  to  determine  a  question  of 
title  to  land|  it  was  held  that  a  special 
appeal  lay  to  the  High  Court  even  where 
the  lower  Court  omitted  to  determine 
such  question  of  title.  Bom,  R,  V,  67, 
qf  Paeh  Raatee  v*  Qutu  Chm^vm  Bat,  8* 
W.  R,  XV.,  566. 

But  this  section  applies  only  to  a  suit  which 
is  properly  brought  in  a  Civil  Court, 
because  there  is  no  Small  Cause  Court 
having  jurisdiction  to  entertain  it. 
Where  a  Small  Cause  Court  has  been 
constituted,  that  Court  alone  has  juris- 
diction in  a  oertain  class  of  cases.  But, 
where  no  Small  Cause  Court  has  been  con- 
stituted, that  same  class  of  cases  must  be 
broilght  in  the  ordinary  Courts^  If  they 
are  properly  brought  in  tiie  ordinanr 
Courts  %  reason  of  there  being  no  Small 
CauseCourt  having  jurisdiction,  then  (and 
then  only)  this  section  is  applicable^  The 
section  ia  not  to  be  construed  as  meaning 
that,  if  a  salt  is  improperly  brought  in  a 
Civil  Courts  which  has  no  juriadictien  to 


entertain  it,  instead  of  in  a  Small  Causd 
Court,  which  has  jurisdiction,  the  parties 
camiot  come  up  in  special  appeal  to  have 
the  matter  set  right  The  Court  has  no 
doubt  that  a  special  appeal  does  lie  in 
such  cases.  BeoM  Nundun  Sen  v.  Mudhod 
Mutty  OooptOi    L  X.  B.  C,  tol  I,  126. 

The  admissibility  of  a  special  appeal  in  a  case 
where  the  Snudl  Cause  Court  eotertained 
a  claim  for  contribution  in  respect  of  costs, 
is  a  matter  which  ought  not  to  be  decided 
by  an  officer  of  the  Court,  but  judicially 
by  the  Court  itself.  XUto  Koamar  Clwm^ 
dkry  V.  Annundmoyee  Ghomdhrain,  ih.i 
XI.,  Mii.,  128.  See  further  App.,  Small 
Cavte  Cowrt, 

(z)  The  notes  to  the  preceding  Chapter 
should  be  consulted,  but  it  may  be  as  well 
to  add  here  those  rulings  which  have  been 
passed  in  the  course  of  special  appeals 
from  time  to  time. 

The  mass  of  these  relate  to  new  ground 
taken,  or  new  o'bjections  raised  for  the 
.  first  time  in  special  appeal  The  Privy 
Council  in  Bhurm  Bass  Pandey  v. 
Mtust.  Shanta  Swndti  Behia  lay  down 
that,  it  is  a  safe  maxim  for  a  Court  o^ 
Appeal  to  be  governed  by,  that,  if  an  ob^ 
jeetion  which,  if  taken,  might  have  been 
cured,  has  not  been  taken  in  the  lower 
Court,  it  shall  not  be  taken  in  the  Court 
of  Appeal,  M.  Z  A.,  Ill,,  229. 

The  rule  laid  down  in  Kalwwhtm  Chattarji 
V.  X.  X.  B,  Clunrdhry,  B.  L,  B.,  II,, 
App.  89,  is  that  a  new  ground  may  be 
taken,  if  it  manifestly  arises  out  Ol 
the  facts  alleged  and  admitted,  wheUi^r^ 
pressed  or  not,  before  the  lower  Appel- 
late Court ;  but  a  party  cannot  be  Pfr-^ 
mftted  to  change  tl^  allegations  oh  wnich 
he  went  to  trial  in  the  Courts  below,  and 
to  raise  altogether  a  new  issuer  Sheo  Boi 
Na/raya^  Sing  V.  B,  Butt,  Most 
decidedly  is  this,  the  case  if  no  permission 
have  been  asked  for  under  sec.  542 
(cf,  S.  W.  B.,  IX.,  370).     ' 

Thus,  it  was  held  that  defendants  could  not^ 
in  special  appeal,  set  np  for  the  first  time 
that  a  widow  was  entitled  to  a  share  by 
inheritance,  if  not  as  denomohur,  wheii  no 
case  of  that  kind  had  been  made  in  the 
Courts  bdow,  and  no  enquiry  asked  for 
into  the  state  of  the  family,  or  whether 
any  and  what  share  came  to  the  widows 
AnibiJ^a  Chum  Butt  and  othen  v.  Nadir 
Hmein,  B,L.R.,A,  C,  IL,  258,  andafter 
the  defendants  in  the  Court  had  below 
unsuocessf  uUy  claimed  to  retain  possession 
of  some  land  under  a  kobala  from  a  Ma- 
homedan  widow,  who  was  alleged  by  them 
to  have  been  absolutely  entitled  thereto 
under  her  right  of  dower. 

Where  a  landlord's  claim  for  arrears  of  rent 
at  enhanced  rates  wan  dismissed  in  toto 
by  the  first  Court,  and  in  his  appeal,  to  th« 
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Judges  he  *d?aiioed  do  daim  for  anman 
at  the  old  ratee,'  hecannot)  is  special 
appeal,  object  to  the  Judge'a  deoLnon  on 
the  grooDd  that  auch  arreare  were  not 
deereed  to  him.     BeHoy  Oobind  Bural 
and  atherg  y.  Jannciee  Burmanya,  ib., 
VIII.,  525,  fff,  also  Nuamat  AH  Y,Bom£sh 
Chunder  Roy,  B.  L,  IL,  IIL,  78. 
The  eiji^bteeDth  volume  of  the  Weekly  Re- 
porter aboonds  in  rulings  wlich  deal  with 
objeotiona  xaked  for  the  first  time    in 
apedal  appeaL    Thus,  in  Sheikh  LtU  Mo* 
hammed  t.  Sheikh  Pir  Nttzur^  an  objeo- 
tion  of  an  intervenor,  having  been  impro- 
perly made  a  party,  wae  disallowed ;  and 
in  L,  J,  Orowdt/f  v.  Umrao  Roy,  ib.,HS; 
the  objection  m  a  suit  for  rent  that  the 
plaintiff,  haying  allowed  appellant  a  tenant, 
to  hold  over  and  to  cultivate  with  indigo, 
eould  not  eject  him  without   sufficient 
notice  to  quit  at  least  till  the  indigo 
aeaaon  was  over,  ahared  a  similar  late. 
For  similar  reasons,  objections  to  evidence, 
as  not  being  the  beat  evidence,  should  be 
taken  at  the  time  when  it  is  offered,  not 
ia  q>edal  appeal.     If  taken  at  the  time, 
they  might  be  removed  by  the  production 
of  the  best  evidence.  Avudh  Beharee  Sing 
y.  B,  J.  Ibwaree^  ib,^  105. 
The  objection,  that  a  pldntiff  cannot  sue 
without  the  co-sharers  joining  him,  ia  an- 
other objection,  which,  as  it  does  not  90  to 
the  merts  of  the  case,  cannot  be  raised  for 
the  first  time  in  special  appeaL  Nanoo  Boy 
y.  J.  L.  Dots,  ib.,  876. 
Kor  can  a  man  change  his  grounds;  thus, 
where  in  both  lower  Courts,  the  contention 
was  that  property  had  becni  left  by  deed 
of  gilt,  and  a  plaintiff  got  an  unfavourable 
de^on  Ib  botii  Courts,  he  was  not  allowed 
to  raise  in  special  appeal  the  objection 
that,  under  the  Hindu  Wills  Act  a  verbal 
will  is  not  legsi  Radha  BtdUtb  Chwrker- 
bntty^r.  B.  M.  CkurkerbtUty,  ib.,  XXm., 
230,  and  in  TVim  Chand  Roy  v.  JV.  0.  Roy, 
ib,,  ZXLf  182,  it  ia  distinctly  laid  dovm 
that  when  a  case  comes  before  the  Court 
in  special  appeal,  the  parties  are  to  be 
held  to  the  casemade   in  the  Courts 
below,  and  not  allowed  to  get  rid  of  a  de- 
cision in  those  Courts  by  presenting  a 
different  case. 
There  is  a  case,  Bhuban  Chandra  Shomey, 
R.  Shamantee,  B.  X.  R.,  V.,  62.,  where 
objections  were  allowed  to  be  taken  for 
the  first  time,  viz.,  that,  neither  the  no- 
tice nor  the  evidence  given  by  the  plain- 
tiff complied  with  the  provisions  of  the 
law,    under  which   enhancement  vras 
sought  for.    That  provision  was  the  first 
clause    of    sec   17,  Aot  X.    of  1859, 
which  describes  the  ground  of  enhance- 
ment as  being  **  that  the  rate  of  rent 
'*paid  by  such  a  ryot  is  below  the  pre- 
«<  yaiiiBg  rate  payable  by  the  same  alaaa 


''of  lyota  for  land  of  a  similar  daaof^ 
*'  tion,  and  with  similar  advantages  m 
the  places  adjacent.*'    It  was  not  cuspnt- 
ed  that  the  notice    and   the  evideneo 
fell  greatly  abort  of  those  req^uirementa  ; 
and  the  only  question  upon  which  Mr. 
Justice  Jackson  had  a  doubt  was,  whether 
the  defendant  ought  to  be  allowed  to 
prevail  upon  this  ground  taken  for  the 
first  time  in  s^eaal  appeaL    His  opinion 
on  the  point  is  thus  given : — 
**  No  doubt,  if  the  objection  referred  only  to 
the  notioe,  we  shcAild  have  been  inclined 
to  hold  that  the  defendant,  by  his  ailenoe 
vKKm    this   subject    in  tiie    Court    of 
Sirst  Instance,  as  well  aa  in  the  Court  of 
Api>eal,  and  by  his  going  to  trial,  con- 
teatinff  the  case  upon  the  evidence,   had 
waived  that  objection*   But  nothing  can 
get  over  the  want  of  evidenoe  ;  and 
with  aome  reluctance  I  find  myself  oom- 
pelled  to  follow  the  decisions    which 
have  been  repeatedly  given  upon  this 
point,  viz.,  that  a  defect  of  thia  kind 
18  fatal  to  a  suit  for  enhancemftnt. 
"But,  I  think  that,  upon  consideration,  it  is 
not  unreasonaUe  that  such  an  objection 
should  prevaiL    In  the  first  plaee,  we 
must  bear  in  mind  that  the  suit  brought 
by  the  plaintiff  before  us  is  one  of  the 
commonest   kind,  and  that  such  suits 
ptrobablv  form  a   very   lai^ge    propor- 
tion   01  the    whole    number  of   auits 
brought  in  BengaL    It  ia  very  little  in- 
deed to  ask  from  a  plaintiff  who  is  aeek' . 
ing,  as  part  of  a  system,  to  inoreaae  bis 
receipts  derivable  from  his  tenants,  tiiat 
he  should  frame  his  suit,  and  also  prove 
his  case  in  exact  conformity  with  tiie 
provisions  of  law  which  enable  him,  to 
increase  his  profits ;  and  I  think   tiiero 
is  no  hardship  at  all,  so  far  as  he  ia  con- 
cerned, in  binding  him  to  an  exact  ob- 
servance of  the  law." 
The  whole  question  ia  wdl  put  in  the  case 
Tarinee  Chmnm  Ghose  v.  Hunsman  Jha, 
8.  W,  R.,  240,  in  which  Mr.  Justice  Phear 
remarks  that,  aa  a  general  rule,  if  an  ob- 
jection of  misjoinder  of  persous  is  pressed 
and  carried  to  a  decision  in  the  first 
Court,  this  Court  will,  even  upon  special 
appeal,  upon  its  being  shovm  to  be  well 
founded,  give  the  objector  the  benefit  of 
it.  But,  on  the  other  hand,  if  it  is  not 
pressed  and  carried  to  a  deci8i<m  in  the 
first  Court,  and  if  the  parties  go  to  trial 
in  the  same  way  as  if  the  objectioa  had 
not  been  made,  then  the  obieotion  will 
not  be  given  effect  to  at  a  later  stage, 
unless  it  appears  clearly  that  there  waa 
a  defect  in  the  original  trial  in  o(nise- 
quence  of  the  misjoinder  of  the  causes  of 
action  to  which  the  objection  is  directed. 
This  Court  has  always  held  that  it  is  ths 
duty  of  the  first  Court  which  receiyes  tha 
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plaint  and  entertaina  the  aoit,  to  take 
care  that  the  parties  are  not  prejudiced 
by  any  unfair  complication  in  the  mat- 
t^  which  the  pLuntiff  charges  against 
the  defendants.    But,  if  the  parties  have 
chosen  to  go  to  trial  and  I^ve  not  insisted 
'  upon  the  nrst  Court  taking  a  step  of  this 
kind,  then  it  may  yery  fairly  be  taken 
against  them  at  alater  stage  ci  the  appeal 
proceedings  that  they  have  not  in  fact 
suffered  any  material  disadvantage  in  the 
trialjunless,  as  has  been  already  remarked, 
it  be  distinctly  shown  that  there  was  such 
disadvantage. 
"When  an  objection  to  the  jurisdiction  of 
the  Court  of  First  Instance  was  taken  for 
the  first  time  in  special   appeal,  being 
based  on  an  illegal  withdrawal  of  the  suit, 
by  the  District  Judge  from  the  Sadar 
Amin   to  the  Assistant  Judge's  file,  it 
was  held  that  the  High  Court  was  not 
bound  to  entertain  the  objection  unless 
it  was  patent  on  the  face  of  the  record. 
£apyji  Aditram  v.  Umed-hhai  Jfathc' 
Hng,  Bom.  M.  C,  Rep,,  Fl,  245. 
A  plea  not  taken  before  the  lower  Appel- 
late Court  may  be  allowed  to  plaiutilF, 
appellant,  on-  special  appeal,   when  some 
of  the  defendants  have  been  released  by 
the  first  Court  from  all  liability,  without 
any  trial  on  the  merits  as  between  them 
and   the    plaintiff.     LaU  Mohwn  Sing, 
y.  Anund  Ckwuder  Ckmhorhiity,  S^  W. 
R.,IX.,  AotX.,R.3. 
The  lower  Appellate  Court  (that  of  the  24 
Parganas)  found  that,  though  the  defend- 
ant lived  in  Calcutta,   ha  had  a  dwell- 
ing-housewithinits jurisdiction.  Inspecial 
appeal,  it    was  urged  that  the  defend- 
ant had  transferred  to  other  parties  his 
rights  and  interests,  in  that  dwelling- 
house.   Held,  that,  such  an  objection  was 
not  admissible  in  special  appeal  Jtam, 
Anand  Roy  Chowdhri  v.  Urnokali  Debia 
i*.,  //.,  267. 
Nor  is  a  party  allowed  on  special  appeal  to 
go  behmd  the  issues  by  which  ne  was 
content  to  abide  in    the  lower  Court 
Sheikh  Ahmed  Mundel  v.  Sheikh  Sona^' 
lah and othen^ib,  VIII,,  6. 
An  objection  having  been  taken  to  a  de- 
cree of  a  lower  Court,  on  the  ground  that 
it  decreed  the  claim  against  each  share- 
holder in  a  taluk,    without  disclosing 
the  extent  of  his  share,  it  was  held  by 
Kemp,  J.,     (dismissing  the  appeal)  that 
this  ground  could  not  be  permitted  to  be 
taken  by  the  pleader,  as  it  had  not  been 
taken  in  special  appeal, 
JEkld  by  Mitter,  J.,  {contra)  that  it  was  im- 
material whether  tne  point  had  been  taken 
or  not :  the  case  ought  to  be  remand- 
ed, as  the  decree  was  incapable  of  execu- 
tion.   Maharajah  Mohessur  3,  S^  Baha- 
dur  y,  Mathwra  Fenhaud,  ib.,  Vllh,  515. 


With  reference  to  points  of  law  the  same 
rule  is  followed,  i.  e,,  points  not  distinctly 
raised  in   first  Court-,  nor  alluded  to  in 
the  lower  Appellate  Court,  will  not  be 
allowed  to  be  taken.   Lola  Jowahir  Lai 
Panday  v.    Court  of  Wards,   S.  W,    K„ 
XVIL,  214. 
But,  in  I)arimba  Delia  y.  Nil  Moni  Singh 
Deo,  ib.,  XK,  180.,  the  High  Court  held 
they  were  bound  to  notice  an  agreement 
on  a  point  of  law  raised  in  special  appeal, 
even  though  it  was  not    raised  before 
that  Court  on  a  previons  occasion  when 
it  pasbed  an  order  of  remand. 
hiSarendaronath  Roy  v.  RugMmr  D.Awtati, 
the  question    of  the  competency  of  an 
agent  to  sue  was  not  allowed  to  be  raised 
when  it  had  not  been  urged  in  the  initial 
stage  of  the  suit. 
Where  one  of  the  defendants  to  a  suit  re- 
lied on  the  validity  of  a  hibbanamah  and 
a  will,  the  former  of  which  was  alone  con- 
tested below  by  the  plaintiff,  the  lower 
Court  was  right  in  not  trying  the  issue 
as  to  the  WiU,  which  was  one  raised  be- 
tween co-defendants,    and  the  plaintiff 
was  not  allowed  to  contest  the  point  in 
special  appeal,    Bhuywan  (jhwnder   ba* 
narjee  v.  Sreevwttee  Dukhiaa  Debta,  ib,, 
VIII,,  356. 
If  parties  allow  a  suit  to  be  conducted  in 
the  lower  Courts  as  if  a  certain  fact  was 
admitted  the^r  cannot  afterwards  ques- 
tion it  in  specud  appeal,  and  recede  irom 
their  tacit  admission.     Mohima  Chwider 
Boy  Chowdhry  v.  A'.  K,  A,  Chowdhry,  ib,. 
XXIIL,  174. 
Where  an  appellant   complains   that  the 
Court  of  First  Instance  refused  to  sum- 
mon   witnesses  named  by   him,   he   is 
boxmd  to  show  that  he  has  insisted  on 
his  right  at  every  sta^  in  both  Courts. 
Unoroop    C   Moharjt   v.    Ueera  Moneo' 
Doii,  S,  W.  Jt,  XI„  478 ;  and  he  should 
bring  it  prominently  to  the  notice  of  the 
lower  Appellate  Court,  in  his  ground  of 
appeal;  failing  this,  he  will  not  be  allowed 
to  urge  it  in  a  special  appeal,   Osmaa 
Singh  v.  ChymmunMahtam,  ib.,  XY.,  87., 
and  when  i^  is  ui^^ged  in  appeal,  it  is  not 
sufficient  to  put  in  an  alfidavit  to  the 
efiect  that  a  verbal  request  of  the  vaJdl 
to  examine  the  witnesses  was  refused  by 
the  Judge.  Rameshur  BhuttachaTJtte  v. 
S.  N.  Chukerbutty,  ib..  XIV,  419. 
The  above  rulings  do  not  refer  to,  and  must 
not  be  confounded  with  the  permission 
which  the  Court  can  give  to  acunit  a  new 
groimd  of  appeal  arising^  out  of  the  pro- 
ceedings, thou^  it  may  have  been  omit- 
ted in  Uie  petition  of  special  appeal.  Jcy 
Kithan  Muharji  y.  R,  Mukarji,  ib,,  K» 
147. 
The  question,  as  to  whether  evidence  on  the 
xeoordy  is  sufficient  to  supportthe  finding 
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(11,  Act  23, 1861),  (I)  orders  under  section  261  as  to 
objections  to  draft  conveyances  or  draft  endorsements, 

(257)  (m)  orders  under  section  312  for  confirming  or  set- 
ting aside  a  sale, 

(fi)  orders  in  insolrency  matters  under  sections  351,  352, 
353,  or  357, 

(o)  orders  rejecting  applications  under  section  370  for 
dismissal  of  the  suit, 

(p)  orders  disallowing  objections  under  section  372, 

(a)  orders  as  to  interpleader  suits  under  sections  473, 475, 
•  an.   .^     ^^  ^76, 

rin^im         C'*)  ^^^"  ^^^^  sections*  479, 580,  481, 485, 492,t  493,t 
t  aTw,  Act     496,t  503, 
VUL,  1859.        (f)  orders  under  section  514  superseding  an  arbitration, 
(325)  (t)  orders  under  section  518  modifying  an  award, 

(365)  (ti)  orders  under  any  of  the  provisions  of  this  Code 
imposing  fines,  or  for  the  imprisonment  of  any  person,  except 
when  such  imprisonment  is  in  execution  of  a  decree, 

(v)  refusals  under  section  558  to  re^admit,  or  under  see' 
tion  560  to  re^hear,  an  appeal, 

fir)  orders  under  section  562  remanding  a  case. 

The  orders  passed  in  appeals  under  this  section  shall  be 
final. 

589.    An  appeal  from  any  order  specified  in  section 
Court  which  ahaU  hear    588,  dause  (n)  shall  lie  to  the  High 
appeal!.  Court. 

When  an  appeal  from  any  other  order  is  allowed  by  thid 
chapter,  it  shall  lie  to  tlie  Court  to  which  an  appeal  would 
lie  from  the  decree  in  tiiie  suit  in  relation  to  which  such 
order  was  made,  or,  when  such  order  is  passed  by  a  Court 
(not  beine  a  High  Court^  in  the  exercise  of  appellate  juris^ 
diction,  then  to  the  High  Court. 

690.    (364)  The  procedure  prescribed  in  chapter  XLL 
Procud  anMAifl    shall,  SO  far  as  may  be,  apply  to  appeals 

^^^j^oc«j^  in    appeals    ^^^^  orders  under  this  Code,  or  un- 
der any  special  or  local  law  in  which 
a  different  procedure  is  not  provided. 

591.    (868,  364)  Except  as  provided  in  this  chapter,  no 
^-  ,  1.^      J  appeal  shall  lie  fix)m  any  order 

fromo^^t^l^^  pa«»edbyanyCp«rtontheexer- 
of  suit ;  bat  if  decree  i^  cise  of  its  original  or  appellate 
tiered  a^inat,  error  or  <fc.  jurisdiction  :  but  if  any  decree  be 
facttheremmaybesetforth.  Appealed  against,  any  OTOr,  defect 
or  inegularity  in  any  such  order,  Meeting  the  decision  of 
the  case,  may  be  set  forth  as  a  ground  of  objection  in  the 
memorandum  of  appeal 

{Qmtmued  on  page  3640 
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of  a  lower  Appellate  Conit,  may  be  dealt 
with,  without  remand  or  rehearing,  Joy 
Ram  Joy  v.  Umrao  Roy,  i*.,  XI I. ,  431. 

The  Court  of  First  Instance  found  against 
the  defendant  on  a  matter  of  fact,  bat 
decreed  in  his  favour  on  a  point  of  law ; 
and,  on  appeal  by  the  plaintiff,  thedef  end- 
ant  omitt^  to  nle  a  memorandum  of  ob- 
jections to  the  adverse  finding  of -fact  of 
the  Court  of  First  Instance.  The  Appel- 
late Court,  without  going  into  the  ques- 
tion of  fact,  confirm^  the  decree  of  the 
Court  of  First  Instance,  on  the  point  of 
law.  Beldf  that,  the  High  Court,  inspedal 
appeal,  could,  under  these  circumstances, 
give  judgment  in  favour  of  the  plaintiff 
without  a  remand.  B,  S,  Waignhar  v. 
B,B,  Wadekwr,  Bom,  Rep,,  K,  IM, 

The  Court  in  special  appeal  cannot,  even 
with  the  consent  of  the  parties,  pronounce 
a  decree  on  the  facts.  Kcdambini  Doii 
V  Durga  Churun  DtUt  Marshy  4,  nor  may 
it  draw  any  inference  of  fact  from  the 
evidence  in  a  case.  Dwcurhadan  LutlO' 
bhaiy.A€UmAUS9iUanAli,  Bom,  Bep., 
III.,  1. 

Thus  in  JTWmicr  M.  Chowdhry  ▼.  Fool  M. 
ChowdhryyS.  W.B,,  XFJ.,34,  it  was  held 
mofft  essential  that  a  Hi^h  Court  should 
be  very  careful  in  not  interfering  with 
inferences  of  fact  drawn  by  a  lower  Appel- 
late Court  Neither  parfy  is  debamd 
by  not  appearing  in  a  Court  of  Regular 
Appeal  m>m  preferinj;  a  special  appeal, 
if  he  had  been  successful  in  the  Court  of 
First  Instance.  Bamtho  Bin  Baohasei  ▼« 
B,  B,  Ahabh(U,  Bom.  Bep.  VZ,  161. 

In  a  suit  for  possession  by  right  of  fore- 
closed mortage,  plaintiff  having  obtained 
a  decree  which  was  ew-parte  against  one 
of  the  defendants,  the  lowet  Appellate 
Court  found  as  a  laot^  on  the  appeal  of 
the  defendants,  that  the  mortgage  trans- 
action was  benamee  and  collusive  (the 
defendant  A.  having  been  a  sharer  in  the 
fraud),  and  dismissed  the  claim.  The 
plaintiff  was  not^  in  special  appeal  al- 
lowed, under  the  finding  of  the  lower 
Appelate  Court,  to  urge  that  his  suit 
should  not  have  been  dismissed  as  against 
the  share  of  A.,  on  the  technical  ground 
that  A.  had  not  appealed.  Bamioehum 
J'oor  ▼.  Nittyea  Smee  JDehiOf  A  W.  R., 
XIL,  210. 

A  finding  of  a  faot  by  the  lower  Appellate 
Court  was  set  aside  on  special  appeal,  and 
the  case  was  remanded  on  the  ground 
that  the  Judge  assumed  a  state  of  things 
in  favour  of  the  defendant,  which  the  de- 
fendant had  not  ur^ed,  and  which  was 
contradictory  to  his  case,  and  because 
the  finding  of  the  Judge  was  opposed  to 
a  pn^[>er  inference  wbicn  arose  from  such 
facta.  Surbeihur  Ohdne  ▼.  Choto  ArU 
^oOa,  8.  W.  B.,  XVII.,  C  B.,  218| 


In  special  appeal  where  there  is  an  error 
of  law  in  the  judgment  of  the  lower 
Appellate  Court,  although  tiie  judg- 
ment may  not  be  very  clear,  yet,  if  the 
facts  have  been  sufficientiy  found  by  the 
lower  Courts,  the  High  Courtis  bound 
to  pAss  the  proper  judgment  in  the  case, 
instead  of  sending  the  case  back  to  the 
lower  Appellate  Court  for  a  fresh  judg* 
ment.  Shaikh  Muksood  AH  v.  J^iah 
WarU  Ali,ib.,  F/.,97. 

It  was  held  on  due  cause  being  shown  for 
delay  to  the  Court's  satisfaction,  the 
prescribed  period  for  admission  of  special 
appeal  may  be  extended.  P.  HoweU  v. 
Syad  Kutuh  Hussain  Agrdi  B.I.  F.  B.y  100. 

Pleas  in  special  appeal  should  by  law  be 
taken  cUstinctly  in  the  memorandum  of 
appeaL  Buetee  Varam  Boy  v.  Sham  Soon* 
der  Nundee,  W.  i2..  Act  II.,  43. 

Oral  pleas  cannot  be  added.  Sekundar 
Sikhder  v.  /.  i&,  vol.  1,  p  247, 

Bat  the  High  Court  refused  to  show  this 
indulg^ce  where  the  time  had  expired 
owinff  to  an  appellant  not  having  exerdsed 
due  diligence,  and  intimated  that  the  va- 
cations were  not  to  be  added  to  the  time 
prescribed  for  appealing.  Kritto  Pershad 
ChuekerbaUy  v.  R.  K.  Jhutiaehargi,  ib., 
1864, 13. 

The  finding  of  a  lower  Appellate  Court  pro- 
nouncing on  evidence,  as  to  tiie  genmne- 
ness  of  a  deed  whose  copy,  owing  to  the 
loss  of  the  original,  haa  been  produced 
before  them,  is  not  open  to  interference. 
Bhugwa/n  0.  Banerji  v.  S.  B,  Behia,  f&., 
vol.  8,  p.  356. 

A  decision  on  the  question  of  stamps,  which 
does  not  go  to  the  merits,  is  not  a  case  for 
special  appeal  Khan  MahammedShah^ 
▼.  ir.  Mohammid,  ib.,  voL  15,  |?.  179. 

In  a  special  appeal  the  general  aflirmation 
of  a  judgment  can  only  refer  to  the  pdnta 
raised  by  the  appellant,  the  rejection  of 
tiie  appeal  not  necessarily  affinning  tha 
other  findings  of  fact  or  law  incidentally 
arrived  at  by  the  lower  Appellate  Court. 
Shaikh  Ahmad  Mut$ein  v.  JUuMtt  Bunda 
S.  W.  jB.,  XV.,  O.  B.,  91. 

A  plaint  presented  toa  Court  not  being  the 
Court  of  the  lowest  grade  competent  to 
try  it,  was  returned  to  the  plamtiff.  It 
wassubseqoentiy  registered  by  the  same 
Court,  in  obedienoeto  an  order  of  the 
District  Judae,  and  a  decree  was  passed 
in  plaintiff's  lavQr.{On  appeal,  the  <£^end- 
ant  pleaded  want  of  jurisdiction  in  the 
Court  below.  The  plea  was  overrulcKl, 
and  the  case  remanded  for  re-trial  on  its 
merits.  The  Court  ofFirstinstanoe  again 
passed  a  decree  in  favor  of  theplaintifl^ 
and  the  defendant  again  urged  nis  plea 
of  jorisdiotion  in  appeal,  but  the  Judge 
declined  to  go  into  it  a  second  time. 

Hdd,  tbat|  the  suitnot  havingbeen  institated 
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in  the  Court  of  the  lowest  grade  com- 
petent to  try  it,  the  District  Judce  had 
no  power  to  direct  the  Court  of  First 
Instance  to  hear  the  case,  and  although 
no  special  appeal  was  preferred  against 
the  decree  of  the  District  Jud^  in  which 
he  remanded  the  case  for  re-tnal,  it  was 
still  open  to  the  defenduit,  in  special 
appeal,  to  rai^e  the  plea  of  jurisdiction. 
danpntrao  Ranekod^  v.  Bai  Sursj  7» 
B&m.  Rep,,  XII,,  A,  C  Q,,  79. 

Where  the  evidence  Wore  tiie  lower  Ap- 
pellate Court  was  not  suificient  in  law 
to  justify  that  Court  in  giving  a  decree 
for  rent  in  excess  of  the  amount  decreed 
by  the  first  Court,  the  High  Court  in 
special  appeal  ordered  it  to  be  varied  by 
making  it  accord  ^4th  the  decree  of  the 
first  Court.  Qoya  Pershad  v.  Tarinee 
Kant  Lakoree, 

Where  a  Hindu  widow,  jointly  with  her 
sons,  sued  for  confirmation  of  title,  and 
both  the  Courts  below  found  adversely 
to  her  title  to  hold  the  land  in  dispute  as 
separate  property,  it  was  held  that  her 
sons,  who  had  no  interest  in  the  result  of 
the  suit,  were  not  competent  without  her 
to  prefer  a  special  appeal.  Dwrga  Per^ 
shad  Mohutmttur  v.  Madha  Mokun  My  tee, 
3.  W.  /2.,Xr..536. 

Two  suits  brought  by  different  parties, 
claiming  different  interest  in  a  certain 
share  to  set  aside  the  sale  of  that 
share  having  been  dismissed,  one  of  the 
plaintiff^  appealed,  and  the  sale  was 
set  aside,  itt'ld,  that,  the  decision  must 
be  considered  as  setting  the  sale  aside 
as  to  the  whole  of  that  share,  although 
the  other  parties  did  not  apneaL  Shwri- 
utoolUih  V.  liabu  Chunaer  Madhub 
Ohofe,  tJ.,  XX.,  77. 

If  a  case»  after  being  decided  in  appeal  by 


Zila  Courty  is  brought  before  the  High 
Court  in  special  appeal*  and  is  remand^ 
the  costs  of  the*  special  appeal  can  only 
be  recovered,  if  the  High  Court's  order* 
of  remand  provide,  that  they  are  to 
abide  the  dedsion  on  appeal  below.  D^ 
pambur  Chatterjee  v.  Bam  Boodra  Chm^ 
gopadhya,  S,  W,  R.,  XIIL,  0.  B,,  89. 

As  a  general  rule  the  discovery  of  new  evi- 
dence is  not  a  ground  for  the  admission 
of  a  review  of  a  judgment  passed  in  special 
appeal 

Whep  new  evidence  is  disoevered,  the  pro- 
per course  for  the  appellant  to  adopt  is, 
to  ask  leave  to  withdraw  his  special  appeal, 
and  to  apply  to  the  lower  Court  for  a 
review  of  its  judgment.  Nanabhai  Vol* 
labhdoss  V.  liatkabhai  Haribkai,  Bom, 
H,  a,  IX,,   89. 

On  the  original  side  of  this  Conrt,  it  has 
been  held  that  delay  in  obtaining  office 
copies  of  the  judgment  in  a  case,  is  no 
ground  for  postponing  the  filing  of  the 
memorandum  of  appeal,  as  the  oounsel 
should  note  the  judgment  on  the  brief. 
On  that  side  of  the  Couri,  a  Judge  does 
not  always  put  in  a  written  judgment;  but^ 
on  this  side  of  the  Conrt>  where  the  first 
hearing  is  upon  appeal,  a  written  judgmoit 
is  always  put  in,  in  oider  that  it  may  be 
transmitted  to  the  Court  from  wMch  it 
'comes.  That  being  the  practice  on  this 
side  of  the  Court,  it  appears  to  me  that, 
if  an  appeal  is  presented  within  thirty 
days  from  the  time  at  which  a  written 
judgment  is  put  in,  the  applicant  has  a 
reaf enable  ground  for  applying  to  this 
Court  in  its  discretion  to  admit  it,  evetf 
though  filed  after  thirty  days  from  the 
time  when  the  judgment  was  delivered 
orally  in  Court  Harrak  Sing  y.  T%dii 
Bam  Sahaif  B.  X.  H.,  V.,  65. 


CHAPTER   XLIII. 
De  minimis  non  curat  lex. 

The  orders  from  which ,  and  Which  only,  appeals  will  lie,  aM  given  categorioally  m 
flection  68S  and  orders  passed  on  such  appeals,  are  finaL 

If  the  order  relates  to  insolvency  matters,  it  lies  to  the  High  Court,  otherwise  it  ties 
to  the  Court  to  which  appeal  would  lie  from  the  decree  in  the  suit  or  appeal 
with  which  the  order  is  connected.  The  procedure  in  hearing  appeals  from  oiders 
is  the  same  as  that  for  appeals  from  decrees.  Although  no  appeal  will  lie  ftKOa  any 
other  order  passed  in  the  course  of  a  suit,  if  a  decree  be  appealed  a{;ainst,  any 
error  or  defect  in  such  order  which  is  supposed  to  have  affected  the  decisioQ  ia  iA 
case^  may  be  set  forth  as  a  ground  of  objection  in  the  memorandum  of  appeal* 


Notes  to  paragraph  (h.) 


Courts  should  reject  plamts  against  several 
defendants  i6r  causes  of  action  which 
have  accrued  against  each  of  them  separ- 
ately, and  in  respect  of  which  they 
are  not  jointly  concerned.     Motee  ZaU 

*  mmd  Uher  t.  Borne,  8.  W.  B.,  VJZ^  64. 


Nor  should  they  try  together  two  distinct 
suits  turning  upon  entirely  separata 
documents.  Bam  Nldhee  ioomdoo,  y. 
Oolueh  Chunder  Matkanto  and  otksrt 
ib.,  IX,,  280. 

The  claims  of  different  partittl  eettiiigtip 
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Notes  to  paragraph  (h),  p.  350. 


dififereajb  Ifiaaes  from  A.,  and  thus  oppov- 
ing  the  porchaser  of  the  estate  from  A.  in 
obtaminff  possesdon,  ma^  be  joined  in 
one  suit  brought  to  set  aside  their  leases 
and  to  recover  the  profits  which  they  had 
misappropriated.  Shurup  ChwiderPavl  v. 
Mwthur  Moimn  Paul  Chowdkry,  S.  W. 
B.,  VIL,  109. 

Oply  persone^  whose  claims  must  necessarily 
be  taken  into  consideration  before  decid- 
ing the  plaintiffs  title,  should  be  joined 
as  defendants  in  a  suit.  Govt,  v.  W, 
Fergumny  ib,,  ZX,  168. 

But  cultivators,  whose  holdings,  although 
originally  one,  have  for  a  long  time  been 
separate,  and  held  separately,  should  not 
jom  together  in  a  suit  to  recover  posses- 
sion. 6Hn»ur  v.  SyudNyoA  Aly  N,-W, 
P.,  i/„  306. 

J.  L.  and  H.  N.,  brothers,  members  of  a 
joint-Hindu  family,  subject  to  the  Mitak- 
shara  law,  borrowed  mone;^  by  absolute 
and  conditicmal  sales  of  their  joint-estate. 
After  the  death  of  J.  L.,  his  son,  L.  P., 
brought  a  suit  against  the  alienees  to 
recover  possession  of  the  lands  by  reversal 
of  the  deeds,  as  to  one-half  share 
thereof,  which  he  cdaimed,  as  the  share  of 
his  father,  J.  L.,  on  the  ground  that  there 
had  existed  no  legal  necessity  justifying 
J.  U  and  H.  N.  in  alienating  the  property. 
Neither  H.  N.,  nor  any  one  representing 
him,  had  been  made  a  party  to  the  suit. 
There  was  nothing  to  show  that  the 
family  had  been  separated,  or  the  property 
partitioned.  The  suit  should  have  been 
brought  by  tU  the  Joint-members  to  set 
aside  the  deeds.  If  the  other  members 
refused  to  join  as  plaintififo,  they  a^tiuld 
have  been  made  defendants.  JtMCvram 
TtmaH  v.  Laokrium  PertoA/dt  8.  W.  R,, 
XII.,  478. 

Where  it  Ib  found  that  out  of  two  plaintiffs, 
8.  and  D.,  D.  only  is  entitled  to  the  pro- 
perty, it  is  not  necessary  to  dismiss 
the  suit  on  account  of  its  formal  in- 
correctness, but  the  name  of  S.  should 
have  been  struck  off  the  record,  and  the 
suit  allowed  to  proceed  as  that  of  D.  alone. 
Sreertm  Hagrah  ai%d  others  v.  Oyaram 
ffateeand  atk&r$,  8,  W.  £.,  XT/.,  607. 

Four  persons  sued  as  partners,  but,  at  the 
trii^,  it  was  f ouud  tnat  all  four  were  not 
partners  when  the  cause  of  action  accrued. 
The  Judge,  on  this,  amended  the  issue 
rightly,  but  proceeded,  on  its  being  decid- 
ed that  two  were  not  partners,  to  strike 
their  names  out  of  the  record.  This  last 
was  held  an  error  in  an  interlocutory 
order,  but  not  oue  affecting  the  me^i^  <>' 
the  case,  E.  L  R.  Co.  v.  F.  J.  Jordfl'^f  8, 
L.B^IV.,  97. 


Three  widows,  of  three  out  of  five  sons 
sued  for  their  husbanded  shares  of  pro- 
perty, on  the  allegation  that  the  five  sous 
possessed  propertv  left  by  their  father 
at  biB  decease,  that  the  three  widows 
had,  since  their  husbands'  deaths,  been 
holding  possession  of  their  husbimds' 
shares  in  co-parcenery  with  the  other 
two  surviving  sons  ;  and  that  the  said 
co-parceners  in  collusion  with  the  other 
defendants  contracted  debts,  and  allowed 
tiiem  to  purchase  the  property  at  auc- 
tion, whereby  the  plaintiff^  had  been 
dispossessed. 

The  finding,  that  the  husbands  of  two  of  the 
plaintiffs  died  before  their  father,  vras 
held  fatal  to  the  claim,  not  only  of  these 
two  plaintiff  but  also  of  the  tnird  plain- 
tiff whu  chose  to  join  the  other  two  in  a 
suit  of  this  sort,  the  plaint  was  considered 
bad  on  the  ground  of  multiplicity,  end 
ought  not  to  have  been  admitted.  Inas- 
much as  the  acts  of  the  purchasers,  defend- 
ants, in  taking  possession  were  found 
to  be  separate  acte,  the  suit  was  in  reality 
three  suits  against  so  many  differ- 
ent defendants.  Even  if  the  plaint  was 
rectified^  the  Court,  at  the  hearing,  should 
have  insisted  on  the  plaintiffs  making  an 
election  of  a  cauiie  of  action,  and  of  a 
defendant  upon  which,  and  against  whom, 
they  would  proceed.  Hurro  Monte  JhtH 
V.  Ottookool  Chtmder  Mookersee.  ib,» 
F7J/.,  461.  ^   »        • 

A  plaintiff  who,  with  his  co-sharers,  has 
given  a  joint-lease  to  the  defendant,  is  not 
competent  to  sue  alone  for  hi^  undivided 
shares  of  the  rent.  Ramjoy  Sin^k  v.  iVo- 
aur  Gazee^  ib..  Art  XR,,6S. 

y^lnea  co-sharers,  who  have  psid  their  shares 
of  revenue  assessments,  are  made  defend- 
ants in  suit  for  contribution,  together 
with  other  co-sharers,  whose  proportion 
was  paid  by  the  plaintiff,  the  defendants, 
who  have  paid,  are  entitled  to  their  costs 
of  app^nng,  &a,  notwithstanding  that 
the  plaintiff  may  have  made  no  claim 
against  them,  but  has  joined  them  merely 
for  the  sake  of  conformity.  Golam 
Ahmed  Shah  v.  Behary  Loll,  Marak, 
239.  ' 

Any  person,  who,  with  the  consent  of  the 
holder  of  the  certificate  under  Act  XXVII. 
of  1860,  has  improperly  possessed  hiinself 
of  property  belon^jing  to  a  deceased,  and 
misappropriated  jt,  may  be  joined  as  » 
co-defendant.  Nyu  Thu  Tyu  ^,  Mi  Kkm 
Mha^,8.  W.  R.,  XIIL,  a  R,  443. 

The  High  Court  refused  an    application 

put  in  after  the  il^'imiffffal  of  a  suit,  and 

-ending  a  regular  appeal  to  the  Hiph 

for  leave  to  add  the  9Ame  oTa 


put  in  { 
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ptaty  to  whom  a  share  of  a  plaintiff's 
right  in  the  snbject-matter  had  been  as- 
signed snbseqaently  to  the  dismissal  of 
the  suit  in  the  dourt  below.  Musst. 
Jamulee  v.  Mahomed  ffosiein,  Marsh, 
251. 

When  a  party  is  substituted  or  added  as  a 
defendant,  the  suit  is  commenced  .as 
against  him  from  the  time  he  is  made  a 
defendant,  and  not  before,  and  limitation 
runs  in  his  favour  up  to  the  date  of  his 
admission  into  the  smt.  Ethan  Chund&r 
Banerjee  v.  KrittgttUy  Naff,  8.  W,  H., 
Xy„  877. 

The  object  of  sec.  32,  is  to  prevent  needless 
litigation,  and  there  are  cases,  e.  g.,  as 
when  it  is  necessary  to  make  plaintifTs 
co-parceners  defendants,  when  a  Judge 
should  exercise  the  discretion  vested  in 
him,  even  if  the  plaintiff  omits  to  ask  him 
to  do  so.  Motu  Chand  Doss  v.  Mooenhe 
DhwrDoss,  S.  W.  72.,  XV.,   432. 

This  discretion,  ought  always  to  be  sparingly 
exercised ;  and  the  C!ourt  ought  not  to 
put  persons  on  the  record,  other  than 
those  whom  the  plaintiff  sues,  without 
a  good  cause  for  so  doing.  In  toy  case  of 
suit  for  rent,  brought  against  a  tenant 
by  a  person  daiming  to  be  in  the  situa- 
tion <k  a  landlord,  the  Court  ought  not 
to  put  on  the  record  a  person  who  pre- 
fers opposinfT  claims  to  the  plaintiff,  un- 
less it  sees  that  his  position,  as  such  op- 
ponent would  be  seriously  compromised 
by  tile  result  of  a  decree  mlule  in  favour 
of  the  plaintiff  i^nst  the  party  sued. 
That  would  i»t)bably  always  oe  uie  case 
when  the  opposing  person  in  such  a  suit 
set  up  that  he  was  m  actual  possession 
of  the  property  by  receipt  of  rents  from 
the  persons  whom  the  plaintiff  sues  ;  be- 
cause, in  that  case,  a  decree  given  in 
favour  of  the  plamtifi^  would  effect  as 
a^;ainst  him,  so  as  to  speak,  a  partial 
ejectment,  and  would  oblige  hun  to 
bring  a  suit  with  the  disadvantages  of  a 
plaintiff  out  of  possession,  in  order  to 
assert  his  rights ;  whereas,  by  reason  of 
his  possession,  he  is  at  least  entitled  to 
enjoy  the  property  until  a  person  with 
the  responsibility  of  a  plaintiff  has  made 
out  a  substantial  case  against  him. 
Chobe  LaU  v.  EaMt  Smgh,  S.  W.  R,, 
XIX,,  248. 

A  Court  exerdses  a  wise  and  proper  discre- 
tion in  allowing  interveners  to  be  made 
parties,  where  a  decree  in  plaintifi*s 
favour,  though  not  legally  binding  on 
them,  could  cause  such  mtervenor^s  great 
difficulty.  SaMffram  Singh  v.  Onenro 
Singh,  5.  W.  R,,  XVI.,  0.  R.,  19. 

On  the  other  hand,   parties,   who  are  not 


likely  to  be  affected  by  the  result,  ought 
not  to  be  a11ow<*d  to  come  into  a  suit, 
and  raise  new  questions,  which  do  not 
properly  arise.  Puddolochun  Sein  v. 
Laichund  €hopta,  S.  W.  R.,  X,  283. 

It  should  be  borne  in  mind,  that  neither 
suits,  nor  appeals,  should  be  defeated  for 
misjoinder  of  parties  :  instead  of  dismiss- 
ing appeab  or  suits,  the  Court  ought 
always  to  use  the  discretion  allowed  it  of 
ad(fing  necessary  parties ;  and  an  applica- 
tion made  in  due  time  by  a  person,  who 
has  an  interest  in  the  result,  praying  to 
be  added,  ought  to  be  granted.  Koylash- 
nath  Ray  v.  Nurendur  Koomwr  Dutt 
Chowdhiy,  S.  W.  R.,  V.,  109. 

A  case  should  always  be  postponed  for  a 
reasonable  time,  when  an  order  is  made 
adding  a  party  to  it.  Koomara  Oupendra 
Krishna  Dub  v.  Nbbin  Krishna  Bote, 
S.  W.R.,  XV.,  C.R.,S70. 

Where,  one  son  of  a  deceased  party  sued  in 
the  Recorder's  Court,  another  soh,  who 
had  obtained  a  certificate  under  Act 
XXVII.  of  I860,  for  his  share  of  the  de- 
ceased's estate,  it  was  held,  that,  the  Re- 
corder had  no  power  to  transform  th» 
suit  into  a  general  administration  suit. 
The  Court  mav  order  all  neoesnry  parties, 
who  claim  a  share  in  the  subject-matter 
of  the  8uit>  to  be  made  parties.  Oh 
Singhbe  y,  AwUniJee,  3.  W.  R.,  X.,   86. 

A  Court  may  add  parties  to  a  suit,  as  well 
as  transpose  a  party  from  his  position  as 
pro  formd  defendant,  and  array  \umt 
amongst  the  plaintiffs  after  amendment 
of  the  plaint.  PUambar  Pyne  v, 
Ibolsee  Dossee,  ib.,  VIZ,  39. 

In  a  suit  to  recover  possession  wherer 
defendants  allege  that  a  portion  ef 
the  land  sued  for,  is  held  by  third 
parties  not  before  the  Court,  the  Court  has 
no  right  to  insist  on  these  third  parties 
being  added  as  defendants  against  the 
plaintiff's  will,  when  she  wishes  to  aban- 
don, as  against  the  original  defendants, 
her  daim  to  the  property,  in  which  alone 
the  third  parties  are  interested.  Satoree 
Bibi  V.  BvkA  Ali,  ib.,  XXIV.,  100. 

It  is  irregular  to  place  an  intervenor  upon 
the  record,  and  decide  an  issue  between 
him  and  the  other  parties  to  the  suit, 
when  a  suit  is  one  to  enforce  the  perform- 
ance of  a  contract  on  the  allegation  that 
defendant  had  received  the  consideration 
money,  hut  refused  to  execute  the  convey- 
ance, and  the  intervenor  alleges  only  a  sub- 
sequent conveyance  of  the  same  property 
by  an  instiniment  which  had  been  register- 
ed. Cfndadhar  Chatterfiy.  Raj  Kristo Roy, 
ib.,  XIII.,  73. 
In  a  suit  for  arrears  of  xeiit^  in  which  an 
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intenreaor,allof^that  plaintiff wasmerely  I 


lus  h»namidar^  is  added  as  a  defendant,  It  is 
wroi^  to  introduoe  him  into  the  case,  and 
any  issue  as  to  the  alleged  benamee 
is  foreign  to  the  suit.  Babu  Ragu 
Naih  Pershad  Singh  v.  Byjnath  Sahiay, 
&  W.Ii,,XXlV.,  359. 

TTltle  of  plaintiff  only  should  form  subject  of 
decree.  Joggohmd  JDati  v.  Oouree 
Parshad  Sif%gh,  ib.,  VJL,  201. 

Whatever  be  the  class  of  the  suit,  the  party 
added,  cannot  raise  an  issue  which  would 


A  suit  against  five  defendants,  including 
claims  of  the  most  miscellaneous  character 
against  each  defendant,  was  dismissed 
bj  the  first  Court  on  the  ground  of  mul- 
tifariousness. On  appeal,  it  was  held 
that  plaintiff  was  in  any  case  entitled  to 
a  decision  on  one  of  his  claims; and, 
further,  that  the  suit  was  not  multifari- 
ous. The  Court  cannot  select  one  claim  on 
which  to  proceed  :  when  plaintiff  insists 
on  pressing  several  such  claims,  the  plaint 
iB  moltifanous,  and  though  it  would  not 
be  permissible  for  defendant  to  take 
that  objection  for  the  first  time  after 
-the  case  had  been  fully  gone  into  on  the 
merits,  yet,  as  the  objection  had  been 
taken  originally,  the  suit  was  properly 
dismissed  by  the  fiist  Court.  Munshi 
JHuir-ud-din  Ahmed  v.  Ram  Chund, 
B.  L,  R,,  II,,  A,  a,  341, 

Where  there  has  been  a  misjoinder  of  causes 
of  action  against  different  persons,  and 
the  proper  stamp  fee  in  the  plaint  having 
been  paid,  plaintiff  prays  for  leave  to 
withdraw  his  suit  against  all,  except 
one  defendant,  or  one  set  of  defendants, 
the  Court  may,  perhaps,  permit  the  suit 
to  proceed  against  such  defendant  or  de- 
fendants alone,  but  it  cannot  exercise 
that  option  for  plaintiffs,  who  insist  on 
their  right>  to  proceed  against  all  the  de- 
fendants. Mam  DayM  DuU  v.  Ram 
Jhdal  Deb,  S.  W.  R,  XI.,  273. 

In  a  suit,  to  recover  damages  on  account  of 
the  value  of  crop  cut  and  carried  awav, 
where  defendant  denied  plaintiff's  title 
to  the  land,  and  an  adjudication  on  this 
point  became  necessary,  to  enable  the 
Court  to  decide  the  claim  for  damages,  an 
order  was  erroneous  by  which  the  plain- 
tiff is  compelled  to  put  in  an  additional 
stamp  to  represent  the  value  of  the  land, 
the  character  of  the  suit  is  not  changed 
by  the  payment  of  the  additional  stamp 
du^.  Ram  Dyed  Oangooly  and  others 
V,  Hurromndri  Douia  and  others,  S,  W, 
R.X.,272. 

When  a  plaintiff  only  sues  for  declaration 
of  his  title  to  certain  lands  on  revennd 


entirely  change  the  nature  and  scope  of 
the  suit,  the  Court  being  bound  to 
limit  its  inquiry  to  the  issues  necessary, 
in  order  to  try  the  plaintiff's  right  to  ihe 
special  relief  sought,^. ^.,  where  relief 
sought  is  the  recovery  of  arrears  of  rent, 
the  iotervenor  is  competent  to  raiseall ques- 
tions, whether  of  title  or  otherwise,  which 
bear  upon  the  issue.  Is  the  plaintiff  entitled 
to  recover  the  rent  claimed  ?  Ranee  TtUes- 
suree  Kooer  v.  Ranee  Arim  Kooer.  S, 
W.  J?.,  XXIV,,  101. 

Notes  to  paragraphs  (c)  §r  (^)»  P-  360. 

of  the  kobahis  said  to  have  been  illegally 
executed  by  his  father,  he  need  not  b!e 
compelled  to  value  the  case  at  the  total 
of  the  consideration  mentioned  indiose 
deeds.  Sheo  OtUam  Simgh  v.  Befcyram 
ProlabSi/ngh,  i*.,  1864,  317. 

Where  the  appeal  by  the  mortgage  was 
not  wiUi  reference  to  property,  out  to 
mortgagee  lien.  Held,  that,  the  valuation 
for  the  purpose  of  stamp  in  such  appoaJs 
should  be  with  reference  to  the  value 
of  t^e  lien  for  the  mort^^age  debt  of  in« 
cumbrance ;  and  not  with  reference  to 
the  value  of  the  mortgaged  property. 
Bhetka  v.  Mtuid  Kishrrt,  Agra  Rep,  I, 
I.  B.,  158. 

Where  plaintiff  alleges  that  certain  proper- 
ties which  he  sues  to  have  declared  liable 
for  the  amount  of  certain  decrees,  passed 
intact  to  his  judgment-debtor's  admitted 
representative,  the  other  defendants 
being  men  of  straw,  the  plaintiff  has,  in 
reality,  but  one  cause  of  action  against 
one  party.  J,  P,  Wise  v.  Oarib  ^ossein 
Ch(mdhry,  S.  W,  /?.,  JOIL,   241. 

A  suit  in  whicb  plaintiff  alleged  that  the 
defendants  ( mcluding  ryots  aj^ainst 
whom  he  had  been  unsuccessful  in  the 
Collector's  Court)  had,  in  combination, 
fradulently  availed  themselves  of  a  UXh 
ricated  jummabandi  paper  as  evidence 
to  support  certain  mokaruri  claims, 
andhaa  thereby  ousted  him  from  the 
full  enjoyment  of  his  milkyat  right,  was 
held  to  be  single  in  its  chaiacter,  and  not 
multifarious.  Ovjadhur  Pershad  Na» 
rain  Singh  v.  SahebRoy,  S,  W .  A',  XIX, 
203. 
Where  plaintiff  sued,  not  summarily,  but 
in  due  form,  for  possession  of  certain 
mauzas,  alleged  to  oe  his  hereditary  pro- 
perty, and  a^  to  recover  certain  arrears 
of  rent,  for  which  a  summary  suit  was 
pending,  and  a  further  sum  for  rent  spe- 
cified in  a  kabuliat,  after  annulment 
of  the  summary  award  of  a  Deputy  Col- 
lector, and  cancellation  of  a  certain 
letter  affirming  a  Bhakee  Birt  ten- 
ure.   The  specincation  of  the  causes  of 
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CHAPTER  XLIV. 

Of  Pauper  Appeals. 

592.    (367, 370)  Any  person  entitled  under  this  Code  or 

,.^  ,  any  other  law  to  torefet  an  appeal 

•S.541.  Whomtyappealaspatiper,     who  is* unable  to  pay  the  fee ^e- 

quired  for  the  petition  of  appeal,  may,  on  presenting  an 

t  S.  401.       application  accompanied  by  aj  memorandum  of  appeal,  be 

allowed  to  appeal  as  a  pauper,  subject  to  the  rules  contained 

in  chapters  XXXI.,  XLI,  XLII,  eaid  XLIII.,  in  so  fat  as 

those  rules  are  applicable : 

Provided  that  the  Court  shall  reject  the  application  unless 

^      ,  ,.     ,        upon  a  perusal  thereof  and  of  the 

for^SSX^:^*""    judgment  and  decree  against  wWch 

the  apneal  is  made,  it  sees  reason 

to  think  that  the  decree  appealed  against  is  contrary  to  law 

or  to  some  usage  having  the  force  of  law,  or  is  otherwise 

erroneous  or  unjust. 

^     693.    (370)  The  enquiry  into  the  pauperism  of  the  i^li- 

^     .    ,  ^  cant  may  be  made  either  by  the 

Enquiry  Sntopaupemm,     AppeUate  Court  or  by  the  Court 

against  whose  decision  the  appeal  is  made  under  the  orders 

of  the  Appellate  Court. 

Provided  that  if  the  applicant  was  allowed  to  sue  or  ap- 
peal as  a  pauper  in  the  Court 


whose  decree  the  appeal  is  made,  no 
further  enquiry  in  respect  of  his  pauperism  shall  be  neces- 
sary, unless  the  Appellate  Court  sees  special  cause  to  direct 
such  enquiry. 

CHAPTER  XLV. 
Of  Appeals  to  the  Queen  in  Council. 

594.  In  this  chapter,  unless  there  be  something  repug- 
_  ,  «  ,  nant  in  the  subject  or  context,  the 
Decree  defined.  (Expression   ''decree"  includes   also 

*  Bee  p.  373.     judgment  and  order.  {(«) 

595.  Subject  to  such  rules  as  may,  from  time  to  time, 
,^  be  made  by  Her  Majesty  inCoun- 

Qu^^^^  '•'  *"  cU  regarding  ap^  fn,m  the 
Courts  of  British  India,  and  to  the 
provisions  hereinafter  contained — 

an  appeal  shall  lie  to  Her  Majesty  in  Council 

(a)  from  any  final  decree  passed  on  appeal  by  a  High 
Court  or  other  Court  of  final  appellate  jurisdiction, 

(d)  from  any  final  decree  passed  by  a  High  Court  in  the 
exercise  of  original  civil  jurisdiction,  and 

(c)  from  any  decree,  when  the  case,  as  hereinafter  pro- 
vided, is  certified  to  be  a  fit  one  for  appeal  to  Her  Majesty 
|See  p,  375.      in  Council.  §(^) 

{Continued  on  page  372). 
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action  was  acoompanied  with  statements 
of  the  falseness  of  the  claim  to  the 
Bhakee  Birt  tenure  set  up  by  the  defend- 
ant, of  the  danger  plaintin  apprehended  to 
his  proprietary  title  from  the  sommary 
deouion  desii^d  to  be  set  aside,  and  that 
its  anntilment  was  impossible  without  a 
regular  suit,  and  concluded  by  stating 
that  the  plaintiff  sued  for  the  reversal  of 
the  summary  award,  the  confirmation  of 
his  proprietary  interest  and  possession, 
and  the  refutation  of  the  allegations  of 
the  defiandabt  respecting  the  Bhakee 
Bhirt  tenure.  HeCi^  that,  the  mere  in- 
clusion of  a  claim  for  rent  in  a  suit  of 
this  character,  could  not  make  the  suit 
multifarious,  unless  it  could  be  treated 
as  multifarious,  if  it  insisted  on  the  repu- 
diation or  forfeiture,  and  that,  as  the 
Indian  Courts  have  the  divided  jurisdic- 
tion of  a  Court  of  Law,  and  a  Court,  of 
Equity  substantially  united  in  one  Court, 
a  claim  for  rent  in  anrear,  and  a  claim  to 
remove  clouds  on  the  title  to  demise, 
raised  by  tiie  tenant,  are  unobjectionable. 
Mahartiliah  Eajaudar  Kishmar  Singh  Ba- 
hadoor  v.  Shecpartan  JtRuur,  M,  L  A., 
Z.,438.  .    . 

It  is  not  necessary  to  dismiss  a  suit  in 
which  claims  upon  different  causes  of 
action,  and  against  different  persons,  have 
been  joined  together.  It  ought  to  be 
toied,  so  far  as  relates  to  the  joint  daim, 
against  all  the  defendants,  the  Court 
excluding  from  its  consideration  any 
claim  not  common  against  all.  lUnn 
Owma/r  Mytee  v.  Kotma/r  Nwrain  Das, 
S.  W,  R.,  XX,  482. 

Where  a  Talukdar  brought  a  suit  against 
tiie  7Mvn\T\i\nT  and  the  several  purchasers 
to  set  aside  the  sales  to  them  respectively, 
of  five  patni  taluks  sold  for  arrears  of 
rent  due  separately  upon  each,  and  the 
defendants,  at  the  earliest  possible  time, 
put  in  a  plea  of  misjoinder,  the  Jud^e 
should  not  only  find  an  issue  ufHon  it, 
but  other  issues  upon  the  question  of 
fiict  involved  in  the  suit,  and  after  tak- 
ing the  evidence  upon  the  different  is- 
sues, dismiss  the  suit  upon  the  ground 
of  misjoinder  if  found.  Jmrit  Nath  Jha 
V.  Bahi  Boy  Dhanpat  Singh  Bahadur, 
ib.y  XVIIL,  288. 

VThen  it  appears,  on  appeal,  that  the  suit 
has  not  Deen  rightly  valued,  and,  if 
rightly  valued,  the  Court  of  First  Instance 
would  not  have  had  jurisdiction  to  try 
H\  the  Appellate  Court  may  entertain 
the  objection,  tiiough  it  had  not  been 
raraed  in  the  Court  Mow.  Sheo  Gohvnd 
Mamut  V.  Ahhai  Narayan  ^ingh,  B. 
Is.  B.,  F,,  App,  17. 


On  a  dispute  arising  as  to  the  proper  valua- 
tion of  a  suit,  ttie  Court  may,  on  the 
application  of  either  party,  issue  a  com- 
mission, and  make  an  enquiry  into  the 
market  value  or  the  nett  profits  of  the 
property  in  dispute.  The  fiinal  decision, 
as  to  the  proper  valuation,  ia  vested  in 
the  Court  which  hears  the  suit. 

When  the  defendant  asserts  that  a  suit  is 
overvalued,  the  onus  of  proving  the 
truth  of  his  assertion  lies  on  him.  Unia 
Sunkar  Bay  Chomdhry  v.  Syed  Manswr 
AU  Khan  Bahadur,  ib.,  F.,  App  6.  S,  W, 
jB.,  XITL,  a  B,,  326. 

An  Appellate  Court  has  no  power  to  set 
aside  a  decision  arrived  at  by  the  Court 
of  First  Instance  as  to  tiie  valuation  of 
the  property  in  suit.  JHqfiznddin  v. 
Kurimmessa  Btbi,  B,  L.,\VI.,  AppAl. 
and  8.  W.  -R,  XIV.,  0.  B.,  881. 

In  a  suit  to  amend  a  sale-deed  which  pre- 
judices the  titie  of  the  plaintiffs  to  im- 
movable property,  a  st^p  calculated 
on  the  consideration  money  mentioned 
in  the  sale-deed,  is  sufficient.  TTuikoor 
Pattick  V.  Bam  Namren  JaiL  S,  W„ 
jB.,JJ.,633. 

In  a  suit  for  possession  by  an  auction  pur- 
chaser, where  plaintiff  valued  his  claim 
at  what  he  paid  for  the  property,  held, 
that,  the  valuation  waB  prima  faoie  not 
incorrect,  and  until  rebutted  by  evidence 
and  the  result  of  a  proper  enquiry, 
should  be  accepted  as  correct.  If  the 
valuation  was  doubted,  an  enquiry  should 
have  been  instituted  under  Act  XXVI. 
of  1867.  Musst.  Sooburdree  v.  Bc^ah  Bam 
Prakash  Singh,  S,  W.  B.,  C.  B.,  XVL, 
C,  B,,  5. 

Where  a  plaintiff  includes  a  suit  for  mesne 
profits  m  a  suit  forpossession,  he  is  bound 
to  value  his  claim  at  which  he  knows  to 
be  its  real  amount,  and  cannot  be  allow- 
ed, in  the  course  of  a  mere  enquiry  into 
the  amount  of  damages  after  decree,  to 
deijart  from  the  claim  made  by  his 
plaint,  and  set  up  what  is  substantially 
a  new  and  distinct  claim.  Choroo  Boss 
Boy  V.  Bungohee  Bhur  Ssin,ib,,  XV., 
an.,  61 

A  suit  to  set  aside  a  false  sale-deed  was 
sufficientiy  valued  at  the  sum  men- 
tioned in  that  sale^eed.  And  even  if 
this  were  not  so,  it  was  the  duty  of  the 
Court  in  which  such  suit  was  preferred 
to  give  the  suitor  the  option  of  supplying 
such  additional  stamp  as  was  thought 
necessary  before  ejecting  the  plaint. 
2?iakoor  Patuck  v.  Bamsoomran  LalL  S. 
W,  B.,L,  Par.  L,  17. 

Where  excess  stamps  had  been  filed  in  coft* 
sequence  of   an  over-valuation   of   the 
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appeal,  the  Bnrplus  amount  was  ordered 
to  06  refunded.  In  the  matter  of  G^  H, 
Grant,  S  W.  i?.,  XIV.  C.  R.,  47. 

Where  a  Court  is  satisfied  that,  the  market- 
value  of  the  suhject  of  a  suit  or  appeal 
presented  to  it,  is  of  such  an  amount  as 
to  being  the  suit  or  appeal  within  its 
jurisdiction,  it  is  bound  to  receive  it. 

The  Court  wUl  generally  assume  that  the 
value  of  the  property  m  suit,  is  that»  ar- 
rived at  by  the  computation  for  the  pur- 
poses of  ascertaining  the  stamp-duty, 
where  the  Act  prescribes  arbitrary  prin- 
ciples of  calculation ;  but,  where  it  is  as- 
serted and  shown  to  the  satisfaction  of 
the  Court,  that  the  market-value  is  in 
excess  of  the  amount  computed  for  such 
purposes,  the  Court  must  take  notice  of 
the  actual  market-value  Respondent  is 
at  liberty,  if  he  thinks  fit,  to  question,  at 
the  hearing  of  an  appeal,  the  appellants 
estimate  of  the  value  of  the  suoject  of 
the  appeal.  MumU  Dhvnoo  v.  Damadur 
/>aw,  S.  W,  JR.,  If.,  177. 

The  law  may  lay  down,  for  purposes  of  reve- 
nue, certain  rules  for  the  valuation  of 
suits ;  but  such  valuation  cannot  be  accep- 
ted as  a  criterion  of  the  actual  amount  or 


value  of  the  daim,  upon  which  the  juris- 
diction of  a  Court  depends.  Whether  a 
suit  be  merely  to  obtain  a  decree,  declara- 
tory of  the  plaintiff's  title  to,  or  whether 
it  be  to  establish  his  title,  coupled  with  a 
prayer  for  possession  of,  the  ri^ts  of  a 
deceased  person,  the  inheritance  is  tho 
object  in  dispute. 

The  actual  value  of  the  estate,  to  which  the 
plaintifi  claims  to  be  entitled,  and  not  the 
value  which  it  may  eventually  represented 
to  the  plaintiff,  is  the  value  of  tbe  subject 
matter.  Had  Makhe  v.  BulakM  Ckakm^ 
I.  L.  R,,  B.,p,  548. 

Where  defendants  appeared  in  the  French 
Court  at  Mahe,  defended  a  suit,  and  made 
no  objection  to  the  jurisdiction ;  but,  after^ 
wards  in  a  suit  upon  the  decree  of  the 
lower  Court,  pleaded  want  of  jurisdiction ; 
it  was  held,  that,  a  man,  who  has  thus 
taken  the  chances  of  a  judgment  in  his 
favour  which  would,  if  ootamed,  have  re- 
lieved him  from  from  all  liability,  is  equit- 
ably stopped  from  afterwards  pleading 
wapt  of  iurisdiction.  Kandoth  MammX  v. 
Neelancheroyil  Abdn  Ktdandan,  Mad,  H, 
a  Rep^  VJIL,  14. 


Notes  to  paragraph  (/),  p.  350. 


A  suit  is  not  saved  from  dismissal  for  default, 
merely  by  the  fact  of  the  absence  of  the 
plaintiff's  pleader  being  accounted  for. 

In  such  a  case  the  Court  is  not  required  to 
ask  the  defendant's  pleader  whether  he 
admits  the  claim.  Raj  Narain  Bardhvn 
V.  Akrur  Chander  Roy  Chowdhry,  8.  W. 
R.^XXIV.,  140. 

A  Court  is  not  bound  to  dismiss  a  suit  on  a 


mere  point  of  form  where  all  the  parties 
are  represented,  and  the  plaintifi  is  entitled 
to  a  decree.  Nidhte  Singh  v.  Bisto  ^atk 
Da$s,  8,  W,  R.,  XXIV.,  79. 
The  onus  of  proving  non-service  of  summons, 
is  on  the  person  claiming  the  benefit  of 
that  section.  Shaikh  Sorab  Ali  v.  Choo- 
ranuin  Sing  Chomdhry,  6.  W,  JL,  1875, 
XXI  v.,  262. 


Notes  to  paragraph  (g),p,  350. 


Before  applying  the  provisions  of  sec.  120, 
it  is  absolutely  necesary  that  the  Court 
should  strictly  conform  to  the  law  in 
making  the  order  for  the  attendance  of  a 
party  to  the  suit  Obhay  Chum  Mooker- 
Jee  V.  Mu98t.  Pearee  Ba$Ha,  8,  W.  R,, 
XXIL,  270. 

Where  a  suit  is  dismissed  by  the  first  Court, 
(and  the  order  of  dismissal  affirmed  by  the 
lower  Appellate  Court)  on  the  ground  that 
plaintiff  has  declined  to  pay  the  costs  of  an 
adjournment  which  he  prayed  for,  with  a 
view  to  a  compromise,  and  it  does  not  ap- 
pear tha^  the  Court  has  estimated  those 
costs,  the  order  is  unjust,  and  the  case  is  re- 
manded for  trial.  Abhiyy  Chum  Mqjoom- 
dar  vJShaikh  Panch  Qmre,  8.  W,  R.,  VI., 
XXIV,,  p.  189, 

jA  judge  has  no  jurisdiction  to  grant  an  appli- 


cation, made  by  a  defendant  against  whom 
an  ex^parte  judgment  has  been  passed^to 
set  aside  the  judgment  after  the  expiration 
of  the  thirty  days  allowed,  for  making 
such  applicationa  Such  an  application 
must  be  made  within  thirty  days  after  the 
first  process  for  enforcing  the  judgment 
against  such  defendant  has  becoi  executed. 
Though  an  order  passed  for  setting  aside  a 
judgment,  is  on  the  merits  of  the  s^pliea- 
tion  final,  yet,  where  a  Civil  Court  makes 
an  order  setting  aside  an  0d*^ar^  judgment 
on  an  application  presented  after  the  period 
allowed  by  law  has  elap0ed,an  appeal  against 
that  order  will  lie  on  the  g^und  that  it 
has  been  made  without  jurisdiction. 
Keshoram  Valad  Hirachandetal  v.  Ram- 
Chandra  Trembaket  aLBom,  PL  C.  R^, 
K///.,44. 
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Notes  to  paragraph  (i) ,  p.  350. 


In  a  case  which  sec.  170,  is  provided  to 
meet  the  Court  ought  not  to  take  every 
thing  for  granted  against  the  party  in 
fault,  but  to  require  the  other  party  to 
prove  hU  case  so  far  as  he  can  without 
the  desired  evidence,  to  consider  well  the 


effect  of  the  default  or  refusal  with  re- 
ference to  rules  of  evidence,  and  to  hear 
what  evidence  the  defaulting  party  ad- 
duced before  imposing  upon  him  penalty 
of  default.  Matuni  Mahmed  HawidooUa 
v.  Ihibesh  Shaikh,  S.  W.  li.,  XXIV.,  614. 


Notes  to  paragraph  (;),  p,  350. 


This  does  not  give  an  appeal  from  an 
order  as  to  the  application  and  distri- 
bution of  the  proceeds  of  property  sold 
in  execution  under  a  decree  of  a  rival 
decree-holder.  MUree  Kamur  v.  Maha- 
rajah Bukih  Singh,  Marsh,,  1.,  157. 

Nor  in  matters  alr^Miy  specifically  pro- 
vided for  in  the  different  sections  of 
the  Procedure  Code.  Oreeianund  Oo  a* 
dhya  V.  Ruttee  Ramun  Oopadhya  and 
others,  W.  R.,  VIL,  136. 

The  following  are  cases  in  which  proceed- 
ing should  betaken  under  sec.  244  and 
not  under  separate  suits :  See  further  note 
to  that  section. 

A  claim  for  damages  in  respect  of  injury 
sustained  by  ^oods  while  under  attach- 
ment in  execution  of  a  decree  which  was 
afterwards  set  aside.  Kmhee  Kishore  Roy 
Y.NoorKhan,  S.  W.E.,  VIL,  45. 

Where  in  a  suit  for  possession  and  declara- 
tion of  title  under  a  Wasiatnama  in  res- 
pect of  property  sold  in  execution  of 
decree,  'execution  has,  as  alleged  by 
plaintiff,  been  fraudulently  taken  out, 
during  his  minority.  Nt^abat  Ali  Chow* 
dhryy,  BannUla  Chavdri,  ^\  W.  A., 
XX.,  5. 

Any  question  arising  as  to  the  right  to  exe« 
cute  a  decree  under  sec.  252,  against  the 
private  property  of  a  jud^ent4ebtor, 
who  IB  a  party  to  the  suit  in  a  representa- 
tive capacity,  on  the  ground  that  he  had 
recelv^  the  property  of  the  deceased,  or 
that  it  was  really  that  of  the  deceased. 
Oseomunniisa  Xhatoon  v.  AmirwUsa 
Xhatoan,  ib»,  162. 

Where  execution  of  a  decree  against  A, 
since  deceased,  is  applied  for  against  B, 
as  its  representative,  and  B  replies  that 
she  holds  the  property  in  her  own  right, 
such  answer  being  not  a  setting  up  of  a 
claim  imder  sec.  278,  &o.,  but,  in  answer 
to  an  application  under  sec.,  234.  Amir- 
un-nissa  Khatun  v.  Mir  Muhammad 
Maaafar  Jffusain,  ib.,  280. 

Wherein  execution  more  land  is  taken 
possession  of  than  is  covered  by  the  de- 
cree, and  afterwards  relinquished.  Aim 
Iblehv.  AbdulJVabi,  ib ,   415. 

Where  a  decree  is  passed  providing  for 
future  maintenance,  arrears  of  mainten- 
anoe  can  be  received  by  process  of  execn- 


tion  and  cannot  be  made  the  object  of  a 
fresh  suit.  M,  H.  C,  IV.,  183. 

Where  certain  lands  were  delivered  to  de- 
fendant in  execution  of  a  decree  to 
which  plaintiff  was  a  party,  although 
the  said  lands  were  not  claimed  or 
awarded  in  the  suit,    ih.,  V,,  186, 

Where  a  decree  of  1821  adjudged  posses- 
sion of  certain  lands  to  plaintiff  on  fail- 
ure of  defendant  to  pay  rent,  although 
that  relief  was  not  asked  for  in  wa 
plaint,    ib.,  V,  376, 

Where  plaintiff  having  obtained  a  decree 
for  a  zemindari  and  mesne  profits  after- 
wards sued  to  recover  two  villages  which 
the  ex-zemindar  had  purchased  with  the 
funds  of  the  zemindari,  ^and  given  to 
his  mother,  as  the  purchase  money 
of  the  vUlaffes  was  part  of  the  mesne 
profits  awaraed  by  the  decree,  ib.,  VI., 
293. 

Where  a  refund  is  claimed  of  Uie  proceeds 
of  an  execution  sale  on  the  ground  that 
the  decree  has  been  satisfied  by  com- 
promise.    Syad  W'ilait  HusainY,  Syad 
Wuli  Ahmad,  S.  W.  R,  XXIII.,  204. 

Where  no  liability  to  mesne  profits  is  im- 
posed by  a  decree,  sec.  244  does  not  give 
a  power  to  extend  therelief  granted  by  the 
decree  in  respect  to  mesne  profits,  but 
only  to  determine  questions  regiuding 
the  amount  thereof,  when  the  right  there- 
to has  been  ascertained  by  the  decree. 
Sub/mven  Katara  Maigan  y,  Subraya 
Aryan,  Mad.,  IV.,  257. 

The  right  of  a  plaintiff  to  mesne  profits 
in  execution  of  a  decree  depends  upon 
the  terms  of  the  decree.  Thus,  where  a 
plaintiff  is  awarded  mesne  profits  up  to  the 
time  of  his  decree,  and  the  lower  Appel- 
late Court  dismissed  the  appeal  nrom 
that  decree  without  being  asked  to  pro- 
vide for  the  mesne  profits  subsequent  to 
that  time. — Held,  that  there  being  no 
decree  for  those  mesne  profits  plidntiff 
could  not  recover  them  in  the  proceed- 
iam  under  sec.  244.  Syud  &hah  Amir 
Ahmed  V.  Shah  Zamir  Ahmed,  ib.. 
XVIII.,  122. 

Where  the  Privy  Council  orders  execution 
for  mesne  profits  to  be  taken  out  first 
against  one  defendant  (J)  and  only  on 
fulore  to  obtain  satisfaotion  froln  him» 
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agiinit  the  others.  Held,  tlmt^  before  J*a 
aetete  had  been  exh&ueted  attachment 
oould  not  iflsne  againat  the  property  of 
the  others,  even  as  a  preliminary  and 
protective  step.  The  inquiry,  whether  or 
not  «rs  assets  hare  been  equated,  ma^ 
be  made  by  the  other  judgment  credi- 
tors being  called  upon  to  show  cause 
why  execution  should  not  proceed  agunst 
them.  Dhymput  Singh  Badadoor  v.  Alem- 
andfirJohn  Ihrbes,  S.  W.  JR.,  XJU., 
104.  . 

Ip^lftiming  wasilat  for  the  peiiod  of  WTOugf ttl 
di^MMsession,  the  owners  are  entitled  to 
recover  either  any  profit  which  the  wrong- 
doer derived  from  the  land  of  any  rate  of 
zent  which  they  were  receiving  at  the  time 
of  diapoaseasion  Jay  Kishen  Dau  v.  Mr^  J, 
Turf^uU,  S,  W.   A,  XXIV^   187. 

Execution  may  issue  with  respect  to  ascer- 
tained wasilat,  pending  enquiryas  to  unas- 
certained wasilat  Sreenat  Arpwnmma 
Chdovdhrain  v,  Sreenath  RohihunnAua 
Chowdkrmn.  8,  W.  JL,  XXTV^  44, 

There  is  no  objectLoo  to  the  award  of  mesne 
profits  or  intereat  during  the  whole  pe- 
riod for  which  a  suit  is  pendinff,  however 
long  that  period  may  be.    KoJtaji  him 

Bom,  H.  C.  B„  VIIL,  206. 

When  the  decree  or  order  which  is  the 
subject  ol  appeal  is  made  in  a  suit,  dur- 
ing the  execution  proceedioga  or  previ- 
oiuly»  the  aubject-niatter  in  dispute 
within  the  meaning;  of  Act  VI.  of  1871, 
•ec.  22,  is  the  aubjeet-matter  in  dispute 
in  that  suit,  and  not  the  mere  amount 
of  money  which  the  order  itself  may 
directly  affect  Accordingly,  where  a 
question,  such  as  is  contemplaited  in  aeo. 
244,  was  determined  by  the  order  of  a 
Subordinate  Judge  enm^ed  in  execnt- 
ing  a  decree,  the  i^pesl  from  such  coder 
was  held  to  be  to  the  District  Judge,  and 
not  to  the  High  Court,  although  the 
original  subject-mat^ier  in  dispute,  which 
had  been  less  than  Bs.  6,000,  had  grown, 
by  the  addition  of  interest,  to  a  sum 
exoeeding  Ra.  6,000.  MuMMiot  Rutt%n- 
Jate  Kooer  v.  Bam  Bou,  8.  W,  JL,  X/X, 
131. 

The  fact  that  a  Boit  eventually  decreed  by 
the  Subordinate  Judge  for  less  than  Bs. 
1,000  would  have  bee^  cognizable  by  the 
Munflifrs  Court  is  no  ground  for  diamias- 
ing  it  although  it  ia  a  ground  for  provid- 


ing that  phuntiff  shoold  not  be  allowed 
any  more  for  ooets  than  he  could  havo 
recovered  if  he  had  sued  in  the  Man- 
Biff's  Court   Joif  Xishen  Baa  v.  J.  N, 
InrubaU,ib.  187 
The  oonsent  of  parties  cannot  give  juriadio- 
tion,  nor  can  it  alter  the  nature  of  the 
decree,    and  an  agreement  introducing 
fresh  parties  cannot  be  substituted  for  the 
decree  or  become  capable  of  eaeoation  as 
if  itwaa  the  original  decree.  Ray  Bhoopemr 
dro  Natk  Ckoudhry  v.  KwJLee  Pr^nutm^ 
ekote.  &  W.  jR,    XXIV.,  205. 
Oq  an  application  for  execution,  a  MundfT 
ought  to  refrain,  in  the  abaenoe  of  autho- 
rity from  the  attaching  Court,  from  substi- 
tuting the  name  of  assignee  for  that  of  the 
original-decree-holder,  and  if  he  doee  alter 
the  decree  he  ought  to   give    reasonable 
effect  to  the  application  of  the  judgment- 
debtor   for  a  set-oC    Rugkm>    Hfundtm 
BamY.8ame$iwrPaMdf.  ,  W.R.,XXIL, 
236 
The  Court,  whose  duty  it  is  to  execute  ade- 
cree,  is  bound  to  execute  it  in  the  ahi^ 
in  which  it  comes  before  him,  and  haa  ne 
authority  to  permanently  stay  the  execu- 
tion ol  any  portion  thereof.  ShwnhffT  8m^h 
V.  JBuri  Moium  Tkakur,  8.  W.  B.,  XXU^ 
460. 
Sec  244  is  intsaded  to  enable  questions  to 
be  tried  in  executioii  casee,  which  oould 
not  have  been  ao  tried  before,  and  to  pro- 
vide aa  Blight  have  been  expected  an 
r)al  frcMB  deeiaions  in  such  triala ;  but 
question  nanowa  itself  to  this,  whe- 
ther the  case  in  question  comes  under 
thesewords:  -*'  'Any  otherqnestiimsarisiBg 
between  the  parties  to  the  suit  in  whidi 
the  decree  was  passed,  sod  relaiing  to  the 
execution  of  the  decree.**  There  most  be 
two  oonditiona  to  give  the  Court  juriadic- 
tion.    The  question  must  be  between  t^ 
partiea  to  the  suit  and  must  relate  to  the 
execution  of  the  decree.    This  was  the 
opinion^  of  the  Privy  Council  in    Abi- 
duwi^ii99a  KJuUoon  v.  A.  Xkatom,  /.  L, 
A  a,  /Z,  386. 
They  further  laid  down  that  a  perBoii,twb<> 
was  not  on  the  record  when  the  decree 
was  made,  does  not  constitute  himself  a 
party  to  the  suit  by  applying  for  exeou- 
tiim,  and  a  queation  as  to  his  legitunaey 
18  oonaequently  not  one  which  the  Court 
executing  the  decree  is  competent  to  en- 
tertain. 


Where  a  decree  has  been  adjusted  between 
the  partiea  by  a  contract  binding  upon 
them,  a  Court  ia  not  bound  to  iatue  process 
of  exficntiain  upon  the  original  decree  in 


Notes  to  Paragraph  (k\  p,  858. 

violation  of  the  terms  of  the  oontraot  al- 
though the  decree-holder  lefusee  to  certi- 
fy the  adjustaient  of  the  decree  ondar 
sec    206,   especially   when    the  Ceort 
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Notes  to  paragraph  (k\  p.  350, 


ecating  the  decree  is  the  Gonrt  to  ^diich 
the  parties  would  go  for  the  purpose  of 
enforcing  the  contract.  Kreshmyi  KeMoa 


PundU  T.  Suibaraya  Ihkker,  M,  B, 
i?.,  FT/.,  387, 


Notes  to  paragrah  (nt),  p.  350. 


When  a  sale  is  set  aside  the  executor  should 
ffothack  the  money  laid  out  by  him  for 
we  benefit  of  the  estate  in  addition  to  his 
purchase  mon^  and  interest  thereon, 
andshould  acoountto  the  iudgmenfc^ebtor 
for  the  profits  received  by  him.  At 
the  same  time  itwilld^>end  upon  the 
ciroumstan<^  under  which  the  executor 
took  possession,  and  tiie  nature  of  his 
outlay  whether  he  ought  in  equity  to  bo 
allowed  to  claim  reimbursement  of  the 
money  expended  by  him.  E.  C.  Morgan 
V.  Maulvi  Abdul  Hyd,  8.  W.  R.^  Vol  23, 
398. 

When  a  share  in  a  certain  patti  was  sold 
by  the  holder  of  the  share  to  a  stranger, 
and  three  persons,  holding*  e()ual  shares 
in  the  patti,  were  equally  entitled  under 
the  yiUage  administration  papers  to  the 
right  of  pre-emption  of  the  share,  A^^ei  that 
such  persons  were  each  entitled  to  have 
the  side  made  to  him  to  the  extent  of 
one  third  of  the  share. 

The  decree  of  the  High  Court  in  this  suit 
specified  a  time  within  which  each  party 
to  the  suit  should  pay  into  Court  a  pro- 
portion of  the  purchiue  money,  and  de- 
clared that  if  either  failed  to  pay  such 
proportion  within  time,  the  other  of  them 
making  the  further  deposit  within  time, 
should  be  entitled  to  the  share  of  this 
defendant.  Mahahir  Pershad  v.  Jkbidi- 
yal  I.  L.  i2.,i4. /.,219. 

Where  a  judgment  debtor's  objection  to 
sale  in  execution  being  reiected,  he  ap- 
peals to  the  Judge  against  the  order  with- 
out expressly  objecting  to  confirmation 
of  sale,  the  Judge  may  deal  with  the  case 
as  an  objection  against  the  sale,  and  no 
further  appeal  lies  to  the  High  Court 
Sonamonee  Dosiia  ▼.  Motee  Singh,  8,  W, 
R.,XIV^  386. 

The  order  of  a  Munsiff  declining  to  put 
the  purchaser,  at  a  judicial  sale  of  im- 
movable property,  in  possession  thereof, 
is  open  to  appeal  In  the  matter  of  Ooor- 
uppa  Bin  JRaohappa,  Bom,  Rep,,  /.,  90. 

Where  a  decree-holder,  who  has  attached 
certain  land  and  a  house  upon  it,  causes 
the  land  to  be  sold  in  execution,  and  pur- 
chases it,  and  then  causes  the  house  to  be 
sold  to  a  third  party.  Held,  that  he  has 
purchased  the  land  on  which  the  house 
sV>nd,  subject  to  the  right  of  the  person 
who  boufl^t  the  house  to  have  it  continued 
there.  Moohta  Soonduree  Chofwdhry  v. 
Mytikra  Neith  Qhose,  vb,,  XXIT.,  207. 

47 


A  notice  under  sec.  248  stands  on  a  diflbr-t 
ent  footing  from  a  summons  or  other 
process  whidi  a  party  it  bound  to  serve 
and  it  must  be  presumed  unUl  the  con- 
trary is  proved,  that  a  Court  has  duly 
issued  such  process  when  required  by  law 
to  do  so.  Bimdla  Soondwree  DaeH  v. 
Kaiee  Kieken  Majoomdar,  ib,,  XlIZ,  5. 

Plaintiff  purchased  at  a  sale  held  by  the  Dis- 
trict Munsiff's,  Court  of  Gunturt  on  the 
22nd  of  December,  1868,  the  interest  of 
one  F.  G.  in  a  cotton  screw  at  Guntur. 
Previous  to  this,  on  the  81st  July  1867, 
the  husband  of  the  first  defendant  in  the 
present  suit,  filed  a  plaint,  No.  16  of  1S67, 
in  the  Civil  Court  of  Guotur,  against  the 
representatives  of  F.  G.  (who  was  then 
dead)  praying  to  be  declared  entitled  to 
be  treated  as  mortgagor  of  the  shares  (k 

F.  G.  in  that  and  another  screw  for 
Bs.  1,696-9-0,  and  that  the  amount  might 
be  raised  by  sale  of  those  shares.  Issues  wer 
settled,  the  4th  of  which  was,— ''Was 
there  a  tangible  mort^csge  of  real  property 
or  shares  in  real  property**  and  the  decree 
made  on  SOth  September  1867,  found 
this  issue  on  the  affirmation,  and  declared 
that  the  amount  sued  for,  should  be  paid 
from  the  aforesaid  shares,  hypothecated 
to  the  plaintiff  in  that  suit.  At  a  atJe  in 
execution  of  this  decree  the  share  of  F. 

G.  in  the  screw  at  Guntur  was  purchased 
by  second  defendant  (in  the  present  suit) 
on  the  18th  of  Pebruary  1870.  The  pre- 
sent plaintiff  objected  to  the  sale,  and  was 
referred  to  a  regular  suit.  Accordingly 
he  brought  the  present  suit  to  set  asidie 
the  decree  in  No.  16  of  1667>  as  regards 
the  share  of  F.  G.  in  the  screw  at  Guntur, 
to  canoel  the  attadiment  and  sale  to  2nd 
defendant,  and  for  possession  of  the  share. 
First  defendant  pleaded  that  plaints,  at 
the  date  of  his  purchase,  had  notice  of  the 
pendency  of  the  suit,  Na  16  of  1S67,  and 
of  the  mortgage-claim.  The  plaintiff  de- 
nied the  fact  of  the  mortsage,  and  its  re- 
gularity and  issues  were  Sramed,  the  first 
of  which  was  *'  whether  plaintiff  knew 
that  the  suit,  Ko.  16  of  1867,  was  under . 
hearing  when  he  bought  the  one-tbird 
share,  and  that  there  might  be  declared  a 
hypoUiecation  to  the  late  husband  of  the 
first  defendant  in  this  suit."  The  Civil 
Court,  treating  the  claim  of  the  plaintiff 
in  Ho.  16  of  1867,  as  a  mortgage,  held 
that)  as  it  was  prior  in  point  of  time  to 
the  sale  under  the  MunsifiTs  decree    it 
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■hould  prevail  against  the  plaintifTB  claim, 
eyen  though  plaintiff  had  not  notice. 
The  Court  also  found  that  plaintiff  had 
notio&  Upon  appeal,  held,  that  as  the 
purchase  made  by  the  plaintiff  was  made 
while  the  suit  No.  16  of  1867  was  pending, 
in  which  a  mortgage  was  i^leged,  and  pay- 
ment was  prayed  out  of  the  property,  the 
plaintiff  was  bound 'by  the  decree  made 
therein,  whether  he  had  or  had  not  notice, 
nor  could  he  in  anyway  question  that 
decree.  Afanal  Pru/ruU  v.  Sofuiganatti 
Latehmidehpaanmaf  M,  H,  C,  Jltp., 
104. 

Care  is  needed  in  wording  a  proclamation 
where  the  debtor  has  died  before  the  suit 
was  over  and  the  suit  has  been  brought 
on  or  continued  against  his  representa- 
tive. In  such  cases  the  representative, 
'  and  not  the  deceased  person,  is  the  defen- 
dant, (ss.  367-368) ;  and  in  the  notification 
of  sale  (ss.  287)  it  ought  to  be  setforth 
that  what  is  sold  is  the  right  title,  and  in- 
terest of  the  representative  on  the  record. 

A  bondjide  purchaser  without  notice  for 
valuable  consideration  at  an  auction-sale 
is,  as  a  general  rule,  entitled  to  protection, 
notwithstanding  any  irregularity  or  defect 
in  the  proceedings  or  decree  in  the  suit. 

But  when  the  decree  is  against  the  repre- 
sentative of  a  deceased  person,  the  pur- 
chaser is  bound  to  satisfy  himself  that 
the  party  sued  as  the  representative  of 
the  deceased  is  his  legal  representative. 

The]legal  representative  of  a  deceased  person 
though  not  a  party  to  the  suit,  will  be 

Notes  to'Paragraph  (r),  p  358. 


The  purchaser  of  a  share  of  a  decree  failing 
to  get  the  Court  executing  it  to  put 
him  on  the  record  for  the  purpose  of 
obtaining  the  benefit  has  no  right  to 
an  injunction  to  prevent  the  decree- 
holder  from  executing  the  whole  decree 
without  regard  to  the  sale,  even  if  the 
purchase  is  made  on  behalf  of  the  judg- 
ment-debtor.    Musst    Rahimunniasa  v. 


bound  by  the  execution  sale,  if  ha  either 
knowingly  allowed  the  suit  to  be  defend- 
ed by  another  person  claiming  to  ba 
legal  representative,  or  if,  knowing  of 
the  sale,  he  stood  by  and  allowed  the  pur- 
chaser to  pay,  in  the  belief  that  he  ac- 
quired a  good  title.  NathHari  v.  Juirnd, 
Bom,  H,  C,  VIIL,  37. 

Where  defendant  has  no  notice  of  the 
plaintiff's  mortgage  when  plaintiff's 
caused  the  Court's  sale  to  be  made  un- 
der his  money  decree,  or  that  the  sale 
was  made  subject  to  plaintiffs  mort- 
gage, it  is  incumbent  on  plaintiff^  as 
such  money  judgment-creditor,  to  in- 
form defendant,  when  bidding  for  t^e 
right,  title  and  interest  of  uie  jndg- 
ment^debtor  in  the  mort^^age  projjerty, 
that  the  judgment-creditor  (plamtiff) 
held  a  mortgage  on  the  same  property^ 
and  intended  to  enforce  it,  especially  as 
the  mortgage  was  neither  registered  nor 
accom  pained  with  possession,  and  that 
the  plaintiff  having  omitted  so  to  inform 
the  defendant  was  estopped  from  in- 
forcing  his  own  mortgage  against  the 
defendant.  TukardffiBtn  Atmaram  v. 
Bam  Bhundar  Bin  Budharcun,  I,  L.  B. 
B.  /.,  814. 

A  Jud^e  has  the  discretion  to  receive  an 
apphcation  to  set  aside  a  sale  in  execution 
of  a  decree,  when  made  to  him  after  the 
lapse  of  thirty  days,  but  before  the  con- 
firmation of  the  sale.  J,  H,  Pamlaon  v. 
J.  W,  Dun,  >.  W,  B„  XVIII.,  11. 


A. 


^awab  Leakut  Ali  Kkan,  & 
XXIL,  605. 
Where  a  decree-holder  agrees  for  a  good 
consideration  not  to  enforce  his  decree, 
the  Court  may  legitimately,  on  the  suit 
of  the  opposite  p^ty,  issue  an  injunction 
against  the  former  not  to  do  what  he  has 
agreed  not  to  do.  Nubo  Kishen  Mooker- 
jee  V.  Bebnath  Roy  Chaudkry,  S,  W,  A, 
ZX/Z,  194. 


Miscellaneous  Bulings  on  Special  Appeal, 


An  Appellate  Court,  in  referring  a  case 
under  sec.  565^  has  no  power  to  order 
the  first  Court  to  call  upon  the  parties  to 
the  suit  to  agree  to  arbitration,  or  on 
their  failing  to  do  so,  to  appoint  arbitra- 
tors. When  this  is  done  and  the  parties 
waiving  the  irregularity  consent  to  the 
matter  being  tried  by  arbitrators,  they 
cannot  afterwards  on  special  appeal  ob- 
ject to  the  proceedings.  Pana  Bihfie  v. 
Khoda  Buksk  Biparn,  S.  W.  B,,  XXIL, 
396. 


The  Privy  Council  objected  to  disturb  or 
vary  decrees  properly  made  by  the  Zila  . 
and  Sudder  Courts  for  the  mere  purpose 
of  guarding  against  the  possible  error  of 
some  other  tribunal  in  some  future  suit. 
Anwndmmtee  Chowdhrain.  v.  Shib  C^un* 
dcr,  8,  W.R,,P,  (7.,  i/.,19. 

Under  sees.  148  and  149  of  the  Civil  Pio- 
cedure     Code,  the    plaintiffs   may    be 
allowed  to  amend  their  case  in  any  stage 
before  a  final  decision :  and     where  a 
plaintiff's  case  as  so    amended  be  not 
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^0^  to  paragraph  (r)  p.  358. 


barred,  it  is  neceas&ry,  if  the  lower 
Court  have  refused  amendment,  for  the 
determination  of  the  question  of  limi- 
tation that  the  case  should  be  remanded 
to  the  lower  Court  for  trial.  Where  a 
whole  estate  bearing  a  name  is  sued  for, 
the  boundaries  need  not  be  dven. 
Eamdoyal  Khan  v.  Ajoodhi  a  Rmh  Kha/hf 
L  L,  fe,  C,  II.,  1. 
In  cases  in  which  a  specif  appeal  is  barred 
the  High  Court  is  not  competent  to  inter- 


fere merely  for  the  purpose  of  a  re-hearing 
upon  a  point  of  law.  Ketiki  ChuHany  r. 
Lukhee  Kant  Base,  8,  W,  A,  XXIV, 
440, 
Additional  evidence  received  by  an  Appel- 
late Court  with  the  mere  record  that  the 
papers  are  material  and  important,  is  not 
a  sufficient  compliance  with  the  provi- 
sions of  sec.  568,  Maharajah  Juggut 
Indur  Bunmaree  Y.Bhubo  Tarinee  Daui 
S,  TT.  i2.,  X/K  19. 


Transfer  and  withdrawal  of  Suits  or  Appeals. 


Rules  for  regulating  the  nractice  and 
proceedings  of  the  Chief  Court  in  the 
exercise  of  its  powers  of  renewal  and 
withdrawal  of  suits  under  sees.  14  and  15 
of  thePanjab  Chief  Court  Act  (IV  of 
1866). 

Application  for  the  removal  of  a  suit  for 
trisd  and  determination  by  the  Chief 
C6urt,  as  a  Court  of  original  jurisdiction, 
and  application  for  the  withdrawal  of  a  suit 
or  appeal  and  reference  thereof  by  the 
Chief  Court  to  another  subordinate  Court 

«  shall  be  ordinarily  made  upon  notice  to 
the  opposite  party  through  the  Court 
wherein  such  suit  or  appeal  is  pending. 
Provided  that  this  shall  not  be  held  to 
limit  the  authority  o£  the  Chief  Court 
summarily  to  remove  or  transfer  suits  or 
appeals. 

3.  Whenever  the  Chief  Court  shall  have 
made  any  order  for  cause  to  be  shown 
affainst  such  removal  or  withdrawal  the 
Chief  Court  may  order  a  stay  of  proceed* 
ings  in  the  suit. 


8.  These  rules  have  been  made  by  the  Court 
under  the  provision  of  sec.  44  of  Act  IV, 
1866,  and  have  received  the  sanction  of 
the  Lieutenant  Governor. 

Petitions  are  now  very  commonly  forward- 
ed by  post,  especially  to  appellate  Courts, 
and  brought  on  the  files  or  otherwise 
disposed  of  as  if  presented  in  Court.  This 
practice  can  no  longer  be  continued 
and  the  Chief  Court  requests  that  parties 
taking  out  copies  of  judgments  on  the 
Civil  side  for  the  purpose  of  appeal, 
may  be  informed  that  they  must  pre- 
sent their  appeals  in  person,  or  ap- 
point recognized  agents  or  pleaders  for 
the  purpose. 

All  application  to  the  Chief  Court  on  its 
Civil  side,  received  by  post  will  bo  return- 
ed bearing  and  the  same  course  should 
be  adopted  by  the  Subordinate  Courts, 
a  O.  p.  C.  C.  VIILy  HSee  further 
Appendix  Appeals, 


CHAPTER  XLW. 

We  have  eomma/nded  all  our  Jmtices  that  they  shall  from  henceforth  do  equal 
law  and  exectUion  of  right  to  all  our  subjects^  rich  aiid  poor^  without 
having  regard  to  any  person* 

Any  person  may  appeal  as  a  pauper  if  (1)  he  is  entitled  by  this  or  any  other  law  ta- 
prefer  an  appeal;  (2)  he  presents  an  application  with  the  memo  of  appeal,  provided  he  con 
form  in  other  respect  to  the  rules  laid  dowa  for  pauper  suits  and  ordinary  appeals. 

The  Court  must,  however,  at  once  reject  the  application  unless  upon  perusal  of  origina 
judCTient  and  decree  it  sees  reason  to  think  that  it  is  contrary  to  law  or  usage  having 
the  force  of  law  or  is  otherwise  erroneous  or  unjust.  The  inquiry  into  pauperism  may 
be  made  either  by  appellate  or  lower  Court,  but,  if  applicant  was  allowed  to  sue  as  a  paul 
per  in  the  lower  Court,  no  further  inquiry  need  be  maoe  unless  appellate  Court  see  special- 
cause  for  doing  so. 
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596.    In  each  of  the  cases  men- 
jr*l«e    of  mxYnod-m^     ^^^^  j^  ^^^^  (^^  ^j  ^^^  ^  ^^ 

tion595, 
the  amount  or  value  of  the  subject-matter  of  the  suit 
in  the  Court  of  First  instance  must  be  ten  thousand  rup^ 
or  upwards,  and  the  lunount  or  value  of  the  matter  in  dis- 
pute on  appeal  to  Her  lliyesty  in  Council^  must  be  the 
same  sum  or  upwards, 

or  the  decree  must  involye,  direct  or  indirectly,  some 
claim  or  question  to,  or  respecting,  property  of  like  amount 
OT  value, 

and    where   the   decree    appealed    from    affirms    the 
dedsion  of  the  Court  immediately  below  the  Court  passing 
such  decree,  the  appeal  must  involve  some  substanti^J 
•  8m  pw  S7ft.    question  of  law.  ♦  {e) 

597.    Notwithstanding  anything 
Btr  of  oertam  appeals.      contained  in  section  595, 
no  ajqpeal  shall  lie  to,  Her  Msues^  in  Council  from  the 
judgment  of  one  Judge  of  a  High  Court  established  under 
the  twenty-fourth  and  twenty-Mth  of  Victoria^  cbi^ter  104, 
or  of  one  Judge  of  a  Divi^on  Court,  or  of  two  or  more 
.  Judges  g[  sudi  High  Court,  or  of  a  Division  Court  con- 
stituted by  two  or  more  Judges  of  such  High  Court,  when- 
ever sudi  Judges  are  equally  divided  in  opinion,  and  do 
not  amount  in  number  to  a  majority  of  the  whole  of  the 
Judges  of  the  High  Court  at  the  time  being; 

and  no  appeal  shall  lie  to  Her  Majestv  in  Council  from 
any  decree  whicb,  under  section  586,  is  final. 

AppliMi^oD  u>  Court  698.  Whoever  desires  to  appeal 
whose  daoroo  is  con^Ittin-  under  this  chapter  to  Her  Majesty 
•^  ^  in  Council  must  apply  by  petition 

to  the  Court  whose  decree  is  complained  ot 
699.     Repecded  by  Aei  XV.  of  lS77,{d) 
600.    Every  petition  imder  section  528  must  state  the 
grounds  of   appeal,  and   pray  for 
or^S^Sr**  **  *^  certificate,   either  that,  as   regards 

amount  or  value  and  nature,  the 
case  fulfis  the  requirements  of  section  596,  or  that  it  is 
otherwise  a  fit  one  for  appeal  to  Her  Majesty  in  Council. 

Upon  receipt  of  suclk  petition,  the  Court  may  direct 
notice  to  be  served  on  the  opposite  party  to  ^ow  cause 
why  the  said  certificate  should  not  be  granted.  ♦  (e) 

Bffeot  of  ralaaal  of  oerii*  60 1 ,    If  such  certificate  be  ref  us- 

ficat6«  ed,  the  petition  shall  be  dismissed  : 

Provided  that,  if  the  decree  complained  erf  be  a  final 

f  S.  2,  decree  passed  by  a  Court  other  than  a  High  Court,  the  order 

refusing  the  certificate  shall  be  appealaUe  to    the   High 

C^urt  to  whicb  the  former  Court  isr  subordinate. 
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CHAPTER  XLV. 

Nay^  mor&^  there  are  questioru  of  Hindu  and  Mohametan  law  disouaeed  before 
that  tribunal ;  the  rendi"  of  which  %$  of  the  utmost  importance  to  thepurtiei. 
The  Oourt  hat  then  the  assistance  of  persons^  wlio  having  practised  as  Judges 
in  India^  arefamiUar  with  such  questions. 

Appeals  to  Her  Majesty  in  Goonoil  lie  from  any  *deoree,  final  and  (1)  passed  in  appeal 
hj  anj  Court  of  final  appellate  jorisdictioo  (2)  passed  by  High  CSoort  in  exeroise  of 
original  Civil  jurisdiotion  (3)  any  decree  if  the  case  be  certified  a  fit  one  for  such  appeaL 
In  the  first  two  cases  tiie  value  of  the  subject  matter  of  the  suits  in  the  first  instance 
and  of  the  matter  in  dispute  on  appeal  to  Her  Magesty  in  Council  must  be  Rs.  10,000 
and  npwwnd  or  decree  must  directly  or  indirectly  involve  claim  or  question  to  or  respect- 
ing property  of  like  value  and  if  decree  appealed  from  affirms  that  of  the  Court  imme- 
diately below  f'he  appeal  must  involve  a  substantial  question  of  law.  Appends  from 
judgment  of  (1)  one  Judse  of  a  High  Court '  under  2i  and  26  vie,  o  104,  or  (2)  one  Judge 
of  a  IHvision  Court  or  (§)  two  or  more  Judges  of  such  High  Court  or  (4)  of  Division 
Courts  constituted,  by  two  or  more  Judges,  of  such  High  Court,  equally  divided,  and 
not  being  majority  of  the  whole  of  Judges  of  High  Court  at  the  time  being,  or  (5)  from,  de- 
crees from  which  no  appeal  lies  are  absolutely  barred.  The  applicant  must  apply  by  petition 
to  the  Court  from  whosedecree  he  appeals  within  six  months  £rom  the  date  of  such  decree 
or  first  Court  day  subsequent  if  the  time  expire  during  a  holiday.  The  petition  must  state 
grounds  of  appeal  and  pray  for  certificate  tnat  case  is  fit  one  in  amount  and  other  res- 
pects for  appod  prayed  for.  Upon  receipt  of  petition  the  Conrt  may  direct  notice  to  be 
served  on  tne  ^posite  party  to  show  cause  against  it.  If  the  certificate  be  refused,  the 
petition  must  m  dismissed,  unless  the  Court  be  not  a  High  Court,  in  which  case  an 
i^pNEal  may  be  made  within  30  days  from  the  date  of  the  order  to  the  High  Court  to 
which  sudi  Court  is  subordinate.  Within  6  months  from  the  date  of  the  decree  or  six, 
.weeks  from  the  grant  of  the  certificate  the  applicant  must  give  security  for  respondent's 
posts,  deposit  amount  for  complete  preparation  and  transmission  of  record,  and  forprint* 
ing  the  same,  if  applicant  prefers  to  print  in  India. 

Formal  documents  directed  by  Her  Majesty  in  Council  to  be  excluded,  papers  which 
tile. parties  aoree  to  exclude,  accounts  or  portions  thereof  oonsidered  necessary  by  the 
appointed  officer  of  the  Court,  and  which  the  parties  do  not  specifically  ask  to  be  includ- 
ed, aiid  other  documents  which  the  High  Court  may  direct  to  be  excluded  need  not  be 
copied  or  printed.  On  completion  of  seooiity  and  deposit  tiie  Court  may  declare  the 
appeal  admitted,  give  notice  to  the  respondent,  and  shall  transmit  to  Her  Majesty  in 
Council  correct  copy  of  prepared  record,  and  give  to  either  party  one  or  more  authentica- 
ted copies  on  application  and  payment  of  reasonable  expenses  incurred.  The  security 
is  liable  to  revooationand  further  directions:  any  time  before  admission  of  appeal,  and 
also  any  time  after,  but  prior  to  transmission,  the  Court  can  order  other  and  sufficient 
security  to  be  furnished  and  deposit  for  preparation  of  record,  increased  if  necessary. 
If  appellant  ful  to  comply  with  such  orders  the  appeal  shall  not  prooeed  without  an 
order  from  Her  Mi^esty  in  Conncil  and  execution  of  the  deeree  shall  not  be  stayed. 
After  transmission  any  balance  of  the  d^osit  leftover  shall  be  returned  to  appellant. 
The  decree  appealed  against  shall  be  unconditionally  executed  unless  the  Court  ad« 
mitting  appeal  direct  otherwise,  but,  if  wich  Court  think  fit,  on  any  speeial  cause,  it  may 
hnpound  any  movable' properify  in  dispute, .  take  seonxit^from  respondent  for  due 
perfonnance  of  any  order  that  may  be  passed  by  Her  Majesty  in  Conncil,  stay  execution, 
takingsimilar  security  from  appellants,  or  placeany  parfy  seekingCourt^  assistance  under 
snob  condition  or  pass  such  orders  as  it  tfamks  fii.  llie  above  secority,  jf  found  inade- 
quate, may  be  be  increaaed  at  any  time  dnring  pendency  of  appeal. 

Should  such  further  security  not  be  furnished  by  ap|>ellant,  Court,  on  respondent'! 
request^  may  issue  execution,  or  if  it  be  required  from  the  respondent  and  he  do  not 
fnrnish  it,  the  Conrt  shall,  as  far  as  practicable,  stay  further  execution  and  restore  parties 
to4he  position  they  respectively  occupied  wbui  the  security  which  appears  inadequate 
was  furnished,  or  pees  other  fitting  oitler. 

*  Any  person  seddng  to  enforoe^orders,  Ac,  of  Her  Maieety  in  Council  shall  apply  by 
petition,  with  certifiMl  copy  of  the  said  orders,  Ac.,  to  the  Court  from  which  the  appeal 
was  taken,  and  such  Conrt  shall  transmit  it  to  the  Conrt  of  First  Instance,  or  other 
Conrt  directed  by  Her  Majesty  in  Conncil  and  dve  any  necessary  directions  ;  all  sndi 
are  at  once  to  be  carried  out  as  in  any  other  decree  by  such  Court  If  the  moniea 
in  the  decree  be  expressed  in  Britiw  currency,  they  are  to  be  paid  at  the  rate  of 
exchange  fixed  by  Semtaiy  of  State  for^  financial  tranMeticos  betweeo  Impoial  and 

*  ladndea  in  this  Chapter  jmdgment  and  order. 
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602. .  If  the  certificate  be  granted,  the  applicant  shall, 

^  ,       .  within  six  months  from  the  date 

irSlr^f  S'^^"^    of  the  decree  complained  of,  or 

withm  SIX  weeks  from  the  grant 
of  the  certificate,  whichever  is  the  later  date, 

(a)  give  security  for  the  costs  of  the  respondent,  and 

(b)  deposit  the  amount  required  to  defray  the  ex^i^nse 
of  translating,  transcribing,  indexing  and  transmitting  to 
Her  Majesty  in  Council,  ^  correct  copy  of  the  whole  of  the 
suit,  except 

(1)  formal  documents  directed  to  be  excluded  by  any 
'    order  of  Her  Majesty  in  Council  in  force  for  the  time  being ; 

(2)  papers  which  the  parties  agree  to  exclude  ; 

(3)  accounts,  or  portions  of  accounts,  which  the  oflRcer- 
empowered  by  the  Court  for  that  purpose  considers  unneo 
cessary,  and  which  the  parties  have  not  specifically  asked  t 
be  included,  and 

>  (4)  such  other  documents  as  the  High  Court  may  direct 
to  be  excluded : 
V  and  when  the  applicant  prefers  to  print  in  India  the  copy 

of  the  record,  except  as  aforesaid,  he  shall  also,  within  the 
time  mentioned  in  the  first  clause  of  this  section,  deposit  the 
amount  required  to  defray  the  expense  of  printing  such 
•See  p.  378.     copy.*  (f) 

603.  When  such  security  has  been  completed  and  deposit 
AdmiBsion  of  appeal  and    made  to  the  satisfaction  of  the  Court, 

procedure  thereon,  the  Court  may, 

(a)  declare  the  appeal  admitted,  and 

(b)  give  notice  thereof  to  the  respondent,  and  shall  then 
(e)  transmit  to  Her  Majesty  in  Council,  under  the  seal  of 

the  Court,  a  correct  copy  of  the  said  record,  except  as  afore- 
said, and 

{d)  give  to  either  party  one  or  more  authenticatedcopies  of 

any  of  the  papers  in  the  suit  on  his  applying  therefor  and  pay- 

+See  p.  379.      ii^  the  reasonable  expenses  incurred  in  preparingthem.t(y ) 

604.  At  any  time  before  the  admission  of  the  appeal, 

the  Court  may,  upon  cause  shown, 

of^^^^'^**'^^^'^***"^    revoke  the  acceptance  of  any  such 
^'  security,  and  make  further  direc- 

tions therean.f(A) 

605.  If  at  any  time  after  the  admission  of  the  appeal, 

but  before  the  transmission  of  the 
^Z^  ^L^^nt^'^®'    copy  of  the  record  except  as  afore 

security  or  payment-  'i     .      rr       ir  •     x      •       *-iw        -i 

said,  to  Her  Majesty  m  Cbuncil- 
such  security  appears  inadequate, 

or  further  payment  is  required  for  the  purpose  of  trans- 
lating, transcribing,  printing,  indexing  or  transmitting  the 
copy  of  the  record,  except  as  aforesaid, 

( Continued  on  page  380). 
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Indian  Government.  Appeals  from  orders  made  by  ezeoutine  Court  are  subject  to  appeal 
like  the  orders  of  such  Court  in  execution  of  its  own  decree  The  High  Court  is 
empowered  to  make  rules  for  all  matters  connected  with  the  enforcement  of  this  chap- 
ter, and  on  being  published  in  the  local  Gazette,  they  are  to  have  the  force  of  law  in 
the  High  Court  and  Courts  subordinate  thereto.  Nothine*  however,  in  thi^  chapter  is, 
to  be  read  as  barring  the  full  and  unqualified  exercise  m  Her  Majesty's  pleasure  in 
receiving  or  rejecting  appeals,  or  as  interfering  with  rules  for  conduct  of  business 
before  the  Judicial  Committee  of  the  Privy  Councial,  or  with  Criminal,  Admiralty 
or  Prize  Court  jurisdictions.  ^ 


(a)  An  order  of  the  Supreme  Court  of  Madras 
dismissing  a  person  from  his  office  of 
Master  of  that  Court,  and  for  alleged 
officiad  misconduct  is  not  an  appealable 
order  made  in  the  course  of  a  judicial 


The  Judicial  Committee  of  the  Privy  Coun- 
cil, however,  upon  the  petition  of  the 
dismissed  Master,  reported  to  Her  Ma- 
jesty, as  their  opinion,  that  leave  ought 
to  be  granted  him  to  enter  and  prosecute 
the  app^  from  the  order,  the  same  not 
being  an  appealable  order  under  the  or- 
dinary provisions  for  appeal. 

It  was  further  recommended  that  the  ap- 
peal should  come  on  for  hearing  upon 
the  petition  of  appeal  and  the  printed 
case  already  lodged  on  behalf  of  the  peti- 
tioner, and  that  the  appeal  should  be 
allowed  to  stand  in  the  same  plight  and 
condition  as  if  the  same  had  not  been 
irregular.  In  re  Minehin^  Bi.  I.  A,  JV., 
220. 

Upon  an  ex  parte  application  for  special 
leave  to  appeal  from  an  order  of  the  High 
Court  of  Calcutta,  made  under  Bengal 
Regulation  No.  V.,  of  1831,  section  26, 
dismissiDg  the  petitioner  from  his  office  of 
Munsiff,  for  corruption  in  the  exerdse  of 
his  judicial  functions  as  Munsiff.  Held^ 
that  the  office  of  Munsiff  was  not  a  patent 
office  within  the  meaning  of  22,  Geo.  Ill, 
chap.  75. 

Bx  parte  Robertson  ^XI.  Mooree's  Privy 
Council  Cases,  p.  288)  is  an  express autbori- 
tv  that  the  Judicial  Committee  of  the  Privy 
Council  has  no  jurisdiction  to  entertain 
such  an  application.  In  re  Sri  Mohan 
Ohntitek,  i*.,  XIIL,  343. 

In  consideration  of  the  Court  deciding  an 
appeal  before  them  upon  one  point  only, 
the  council  for  the  appellant,  in  Uie  pre- 
sence and  with  the  consent  of  the  son  and 
agent  of  the  appellant,  stated  to  the  Court 
that  he  would  not  appeal  {rom  such  deci- 
sion. An  appeal,  however,  having,  in  viola- 
tion of  f(<>od  faith,  been  brought,  the  Court 
of  the  Judicial  Committee  of  the  Piivy 
Council  refused  to  entertain  it. 

27either  party  having  brought  the  tact  of  the 
High  Court  having  sent  over  a  certificate 
mentioning  the  undertaking;  to  the  notice  of 
the  Court  until  the  hearing,  full  costs  were 
Bot  allowedi  but  a  sum  of  money  mmin€ 


ewpensarum.  M'Afuthi  Amir  Ali  v.  Maha^ 
rdni  Indarfeet  Singh,  M.  L  A,  XIV., 
208. 

At  to  cross  appeals: : — 

Application  on  part  of  respondents  for  spe- 
cial  leave  to  enter  a  cross  appeal  against 
portions  of  a  decree  of  the  ladder  Court 
of  the  North- Western  Provinces  appealed 
from  to  England,  so  far  as  the  decree  af- 
fected the  applicant's  interest,  was  granted, 
although  applicants  thinking,  according  to 
the  practice  of  the  Sudder  Court,  that 
they  could  state  their  objections  at  the 
hearing  of  the  principal  appeal,  without 
any  formal  or  separate  appeal  being  in- 
stituted by  them,  had  in  eiTor.  not  ap« 
plied  for  leave  to  appeal  within  the  six 
months  prescribed.  The  cross  appeal  to  be 
prosecuted  and  come  on  for  hearing  on 
one  printed  case,  and  on  the  same  print- 
ed transcript  record  as  the  principal  ap- 
peal ;  and  if  the  latter  should  be  dis- 
m  issed  for  non  prosecution,  applicants 
to  be  at  liberty  to  prosecute  their  appeal 
as  a  separate  case.  Mina  Na/rain  Kao  v. 
HnrreePunt  £hao,  tA.,  6,  j?.  464. 

Where  appellants  through  their  counsel 
stated  that  they  were  willing  to  have  the 
case  argued  without  the  necessity  of  the 
respondent's  lodging  a  petition  for  leave 
to  appeal,  appeal  was  heard  on  the  whole 
decree.  Myna  Boyee  Utaram^  ib.  8,^.400. 

So  also  were  a  petitioner  urged,  that  ap- 
pellants having  appealed  against  the  whole 
decree,  he,  acting  upon  the  practice  of  the 
Courts  of  India,  was  under  the  impression, 
until  the  time  for  appeal  had  expired, 
that  it  would  be  open  to  him  at  the  hearing 
of  the  appeal  in  England  to  offer  objec- 
tions to  that  portion  of  the  decree  to 
which  he  objected,  without  incurring  the 
expence  of  a  cross  appeal  in  respect  thereof, 
leave  to  file  a  cross  appeal  was  granted 
but  on  terms.  Owanath  Chawdhrjf  v. 
Sheihh  Nvjab  Chamdhry^  ib,  8,  p*  498,  /. 
A,  C,  p,  67. 

The  proceeding  of  the  Governor  of  Bom- 
bay in  Council  is  not  an  act  of  a  Court, 
Judge,  or  Judicial  Officer,  within  the 
meaning  of  the  3rd  secof  the  Statutes  3 
and  4,  Will  4.  Chapter41,  but  theaot  of  a 
person  or  body  not  m  any  sense  judicially 
delected  and  authorised  to  perform  a 
particular  function.    As  to  responability 
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for  the  ezeroite  of  saoh  power  or  m  to 
anj  appeal  from  that  exeroute,  they  were 
exempted  by  the  legitlature  which  creat- 
ed them.  In  re  the  Nawdb  of  Sumt, 
M,  /.  A,,  F.  4d9. 
Where  the  Supreme  Court  of  Bombaj  in  a 
auit  before  it  in  its  equitable  jorisdictioD 
remitted  for  trial  certain  issues  which  were 
afterwards  tried  by  the  Court  on  the  plea 
side  thereof,  and  a  verdict  found  for 
the  defendants  ;  the  plaintiffs,  if  they 
objected  to  such  findmg,  should  have 
appealed  to  the  equity  side  of  the 
Court  for  a  new  trisl  as  a  verdict  against 
tiie  evidence ;  and  the  refusal  of  a  new 
trial,  aud  consequent  adoption  of  the 
finding,  as  one  of  the  grounds  for  a  decree, 
would  then  have  been  the  subject  of  ap- 
peal, and,  the  propriety  of  the  decision 
of  facts,  could  have  been  considered  and 
decided  in  the  Courts  of  Appeal.  But,  the 

glaintiffis  not  having  done  so,  they  must 
e  tiULen  to  have  made  no  objection  to 
the  finding,  and  the  verdict  on  the  issues  of 
which  the  potteOf  was  the  only  evidences, 
was  to  be  treated  as  one  proof  of  the 
truth  of  tbe  facts  in  the  cause  involved  in 
it,  and  might  be  acted  upon  according- 
ly. 

There  having  been  no  application  for  a 
new  trial,  the  facts  proved  on  the  issues 
and  the  propriety  of  the  finding  upon  it, 
cannot  be  brought  under  the  review  of 
the  Judicial  Ck)mmitiee  of  the  Privy 
Council ;  and  the  appeal  must  be  confin- 
ed to  the  propriety  of  the  decree  on  fur- 
ther directions,  founded  on  thepotteaand 
the  evidence  ui  the  Court.  Nath%ibhoy 
BamdcM  v.  Jf«{;i  Madhodoigf  ib,  IL,  169. 

{o)  Tbe  substantial  question  of  law, 
is  not  limited  to  a  question  of  law, 
arising  out  of  tbe  facts  as  found  by 
the  Courts,  from  whose  decisions  it  is 
desired  to  appeal.  A  question  of  law 
arising  on  the  evidence  taken  in  the  case 
is,  wiUiout  reference  to  the  findings  of  the 
lower  Courts,  sufficient  to  found  an  appeal 
Moron  v.  MiUu  Bibi,  I.  X.  J2., «  22^ 
228. 

A  suit  in  which  the  stamp  originally  paid, 
was  upon  an  amount  very  much  less  than 
rupees  10,000,  and  the  whole  course  of  the 
litigation  and  the  stamps  paid  throughout 
bad  reference  to  that  v|duation,  thou^  the 
property  was  really  of  the  value  of  rupees 
10,000,  the  Court,  upon  the  strength  of  a 
former  decision  in  the  Privy  Council  De- 
partment, refused  the  application  for 
Mve,  to  appesJ  to  Her  Majesty  in  Council. 
ZekhrqjBoy  v.  Xenhya  Simffh,  8,  W,  iZ., 
XF/jZ,  494. 

Where  there  are  two  distinot  causes  of 
action,  and  two  separate  judgments  in  the 
lower  Courts,  and  the  suits  were  never 
oonsolidated,    but   all  along  treated  as 


separate  and  distinot  aotioos,the  aame 
cannot  be  consolidated  for  the  puiposea 
of  appeaL    MoofU  Mohammad   iTbfMlak 
V.  Btiu  MooUe  Chund,  M.  /.  A,,  7.,  363. 
There  being  no  g^unds  for  a  claim  for  dama- 
ages  amounting  to  the  appealable  sum  of 
rupees  10,000,  and  the  amount  actually 
recovered,  falling  far  short  of  that  sum, 
the  Court  directed  the  costs  below  to  be 
apportioned   according    to  the  ordinary 
course  of  the  Courts  below,  and  gave 
neither  party  the  costs  of  the   appeal. 
Mudhun  Mcfkun  Dan    y.    Ookul  Dan, 
ib„  X,  663. 
A  Hindu  widow,  as  guardian  of  an  infant, 
represented  as  the  adopted  son  of  her 
deceased  husband,  instituted  a  suit  for  the 
recovery  of  certain  landed  property  from 
the  respondent,  and  carried  the  suit  in 
appeal  to  the  Judicial  Committee  of  the 
Pnvy  Council  They  decided  that  they  had 
not  really  such  an  interest  in  the  appeal, 
or  such  a  locuittandi,  as  entitled  her  to 
insist  that  the    appeal    should    go    on, 
when  the  party,  in  whose  name  it  was 
brouglit^  had  oome  of  age,  and  wished    to 
withdraw  from  it.    As  having  incurred 
costs  on  behalf  of  the  infant  in  the  suit, 
she  might  have  a  daim  to  be  re-couped  from 
his  estate^  if  he  had  any ;  but,  that  did 
not  entitle  her  to  prosecute  the  appeal 
in  his  name,  against  his  wilL    Ranee  JSU* 
toopren  Putmadatje  v.  Nwnd  Dhvl,  iA, 
Jri//,  602. 
(d)  Where  through  the  culptble,  but  alleged 
unintentional    neglect  of  the  appellant's 
Mukhtear,  certain  appeals  were  struck  off 
the  file,  for  want   at  prosecutioo,    the 
grounds  of  appeal  not  having  been  filed 
within  the  period  of  six  weeks  prescribed ; 
and  the  evidence  showed  that  it  was  a  case 
of  unavoidable  accident  they  were  re-ad- 
mitted.   Anundoyee   Daetee   y.    Pootna 
Chunder  Boy,  ift.,  JX,  38. 
A  party  who  in  observance  of  the  rule  of 
valuation  prescribed  by  the  stamp  law  of 
the  countiy  in  which  he  sues,   has  paid 
stamp  duty  upon  a  sum   lower  tiian  the 
appealable  amount  Is  not  thereby  prednd* 
ed  from  obtaining  leave  from  the  Courts 
of  that  country  to  appeal  to  Her  Majesity 
in  Council,  if  he  can  shew  that  the  value 
of  the  property  in  dispute  does  reach  the 
appealable  amount.    JSa:bu  Lehrai  Rmi 
ami  othert  v.  Kauhya  Singh  and  OMr,  L. 
R.LA.L,317. 
{e)  Special  leave  to  appeal  granted  m  a  suit 
which  had  been  consolidated  by  coiiBe&t 
of  both  parties. 
A  party  to  a  suit  having  adopted/a  rertaia 
valuation  cannot^  in  the  same  sui^  object  to 
that  valuation.    Kristo  2ndro  S^^ifi    ▼• 
JSwronumee  2>a$$e€y  L,  R.  I  A.Z|?.,  Wjt 
It  appearing  that  the  petition  on  w^iidi '  - 
speoal  leave  to  eppeal,  was  gimntod,  omt 
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tained  a  material  misstatement  of  fact, 
their  Lordships  refitsed  the  costs  of  the 
appeal.  There  most  be  uberrima  fidet 
in  applying  for  snoh  leave,  othemvise,  an 
order  grantmg  it  will  be  rescinded  on  appli- 
cation by  the  respondent  at  any  time 
before  the  appeal  has  been  actually  en- 
tered npon.  If  such  misstatement  should 
appear,  even  at  the  latest  stage,  to  have 
be^  made  with  the  intention  to  deoeive, 
the  appeal  will  be  dismissed.  Ram 
Sahuk  Bote  v.  Slanmohini  Dassee,  L,  R, 
/.il.,wZ./.,  11. 

In  ascertaining  whetiier  or  not  there  ought 
to  be  an  appeal  to  the  Privy  Council,  the 
Hi^  Court  has  only  to  look  at  the  value 
of  the  question  at  issue  in  the  litigation. 

In  a  case  of  conflicting  claims,  with  regard 
to  the  waters  of  a  flowing  stream,  the  mat- 
ter at  issue,  so  far  as  regarded  the  appli- 
cant, having  been  to  have  her  lands  irri- 
gated in  the  way  she  claimed,  the  value 
of  tiiat  matter,  according  to  sec.  7  of  the 
Court  Fees*  Act  VII.  of  1870,  was  held  to 
be  the  extent  to  which  her  interests 
would  be  deteriorated,  if  that  right  could 
not  be  established.  Jjnat  Kper  v.  Mutst, 
Lateefa,  S,  f¥.  R,,  VI 11^  21. 

Ko  appeal  lies,  under  the  Letters  Patent,  sec. 
15,  from  an  order  of  a  Bench  of  the 
High  Court  granting  a  certificate  that  a 
oase  is  a  fit  one  for  appeal  to  the  Privy 
Council.  MowUl  Bvknh  v.  Mr,  0.  J,  Hodg- 
hM9on^  8.  W.  Je.,  XXIV,,  150. 

If  a  party  asks  an  indulgence,  and  that  the 
nue  prescribing  the  appealable  amount 
be  releasad,  it  oi^ht  not  to  be  granted,  but 
upon  terms. 

Appeal  allowed  against  a  return  of  Commis- 
sioners of  partition,  and  certain  orders  of 
the  Supreme  Court  of  Calcutta,  confirm- 
ing the  return,  upon  terms,  the  subject- 
matter  being  under  the  appellate  value. 
Inrel^Narain  Ghost,  M,  I.  A.  vol,  5,  322. 

An  appeal,  upon  terms,  allowed  to  proceed 
where  there  had  been  great  laches,  but 
not  such  as,  in  the  oi»nion  of  the  Court, 
ought  entirely  to  shut  out  the  appeal,  ^e 
recognisance  being  increased  to  £1,000. 
MoKeliar  v.  WaUace,  t&.,  vol,  5,  872. 

(/)  Respondent,  in  November  1S58,  when  the 
appellant  had  set  down  the  appeal  for 
hearing  eat  parte^  put  in  an  appearance, 
and  applied  for  six  months*  time  to  lodge 
his  printed  case,  and  asked  that,  in  the 
meantime,  the  hearing  of  the  appeal  might 
be  postponed,  on  the  ground  of  the  volu- 
minous nature  of  ^e  proceedings.  He 
stated  that  the  delay,  which  had  taken 
place  on  his  part,  had  arisen  through  his 
ignorance  of  the  rules  and  proceedmgs  of 
ti^e  Appellate  Court,  and  not  from  any 
wilful  or  culpable  neglect  on  his  part ; 
the  Court  decided  that,  from  the  great 
delay  which  had  already  taken  place,  they 


could  only  grant  the  respondent  until  ^a 
following  February,  and  t^t  that  indul- 
gence would  be  upon  the  terms  of  the 
respondent  undertaking  not  to  do  any- 
thing in  the  interral  to  the  prejudice  of 
the  appellant,  or  to  the  fund  in  tiie  Court 
below,  and  upon  payment  of  the  costs 
of  the  motion.  Watson  v.  Sreemuht  Loll 
KhaHy  ib,j  vol,  5,  447. 

The  Judge,  in  the  Privy  CouncillDepartment 
refused  an  application  for  a  certificate,  but 
was  stopped  from  giving  his  reasons  by 
the  petitionei^s  counsel,  who  had  hopes  of 
maldng  a  compromise. 

The  attempt  at  compromise  having  failed, 
petitioner  Afterwards  appealed,  imder  sec. 
16  of  the  l^etters  Patent,  when  the  Judge, 
in  the  Privy  Council  Department,  was 
referred  to,  and  was  not  able  to  deliver 
any  jud$;:ment.  Under  the-se  circumstances, 
no  app^  was  held  to  lie  to  the  High 
Court.  Tara  Ckand  Biswas  v.  Radha 
Jeebun  Mwto/a,  8.  W,  R,,  XXIV,,  148, 

An  intending  appellant  to  the  Privy  Coun- 
cil, who  held  a  certificate,  having  failed 
to  give  the  requisite  security  and  de- 
posit, within  the  six  weeks  prescribed, 
an  order  was  passed  to  strike  off  his  ap- 

Slication  to  appeal.  As,  however,  the 
efendant  in  the  court  below,  who  would 
have  been  respondent  in  the  appeal,  had 
filed  an  appeal  under  the  Letters  Patent, 
sec.  15,  against  the  grant  of  the  certi- 
ficate, the  applicant  contended  that  the 
six  weeks  would  not  begin  to  run  until 
such  appeal  was  finally  disposed  of. 
This  was  held  no  ground  for  this  conten- 
tion, as  the  app3al  did  not  operate  aa 
a  stay  of  proceedings,  nor  remove  the 
r  cord  to  any  other  Court.  The  Conrt 
has  no  jurisdiction  to  enlarge  the  time 
specifled  in  sec  11.  Puneendro  Deb  Ray 
Kut  V.  Jogendro  Deb,  8,  W.  R,  XXIII,, 
220. 

An  appellant,  who  was  at  the  time  of 
bringing  the  appeal  temporarily  residing 
in  Sigland,  but  had  a  permanent  resi- 
dence and  indigo  factories  at  Dacca 
within  the  Company's  territories,  was 
deemed  an  inhabitant  of  a  foreign  conn- 
try.  As  he  omitted  to  furnish  seourity 
for  costs  within  six  weeks  of  the  date  of 
filing  his  appeal,  although  no  demand, 
requiring  him  to  do  so,  had  been  made 
bv  the  (x>urt,  or  by  the  respondents,  and 
although  he  had,  by  his  vfllul,  offered  to 
furnish  security,  if  rec^uired  by  the  Comrt, 
it  was  held  that,  the  judgment  could  not 
stand,  and  that  the  suit  must  be  remitted 
to  India,  to  be  tried  on  the  merits.  Wise 
Y.  Jngbtmdoo  Bose,  M.  I,  A,,  VII,,  481. 

The  requirements  as  to  the  deposit  of  costs 
are  not  absolutely  imperative.  The  Court 
has  power  in  its  discretion  to  modify 
them,  and  when  the  period  for  making 
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the  Court  may  order  the  appellant  to  furnish  within  a 
time  to  be  fixed  by  the  Court,  other  and  sufficient  security, 
or  to  make,  within  the  time,  die  required  payment 

606.    If  the  appellant  fail  to  com- 

mgs  shall  be  stayed, 
and  the  &pp^  shall  not  proceed  without  an  order  in 
this  behalf  of  Her  Majesty  in  Council, 

and  in  the  meantime  execution  of  the  decree  appealed 
against  shall  not  be  stayed. 
60^,    When  the  copy  of  the  record,  except  as  aforesaid, 
has  been  transmitted  to  HerMa- 

deSiT^   "^  "*^  "^    J^y.  ^  ^^^^^'  *^®  appeUant  may 

obtain  a  refund  of  the  balance,  if  any, 

of  the  amount  which  he  has  deposited  under  section  692. 

608.  Notwithstanding  the   admission  of  any  appeal 

under  this  chapter,  the  decree  ap- 

iJap^"^  ^^^  ^^'    P^^d  ^^^^  «^*"  ^  uncondi- 
tionally  enforced,  unless  the  Court 
admitting  the  appeal  otherwise  directs. 

But  the  Court  may,  if  it  think  fit,  on  any  special  cause 
shown  by  any  pturty  interested  in  tike  suit,  or  otherwise 
appearing  to  the  Court — 

(a)  impound  any  movable  property  in  dispute,  or  any 
part  thereof,  or 

(b)  allow  the  decree'  appealed  against  to  be  enfcHrced, 
taking  such  security  from  the  respondent  as  the  Court 
thinks  fit  for  the  due  performance  of  any  order  which  Her 
Majesty  in  Coimcil  may  make  on  the  appeal,  or 

(c)  stay  the  execution  of  the  decree  appealed  aorainsf^ 
taking  such  security  from  the  appellant  as  the  Court  thinks 
fit  for  the  due  performance  of  the  decree  appealed  against, 
or  of  any  order  which  Her  Majesty  in  Council  may  make 
on  the  appeal,  or 

{d)  place  any  party  seeking  the  assistance  of  the  Court 
under  such  conditions,  or  give  such  other  direction  res- 
pecting the  subject-matter  of  the  appeal  as  it  thinks  fit 

609.  If  at  any  time  during  the  pendency  of  the  appeal, 

the  security  so  furnished  by  either 
foSSeqJL.  "^    party  appears  inadequate,  the  Court 

may,  on  the  application  of  the  other 
party  require  further  security. 

In  default  of  such  further  security  being  furnished  as 
required  by  the  Court,  if  the  original  security  was  furnished 
by  the  appellant,  the  Court  may,  on  the  application  of  the 
respondent,  issue  execution  of  the  decree  appealed  against 
as  if  the  appellant  had  furnished  no  such  security. 

And  if  the  original  security  was  furnished  by  the  re* 
spondent,  the  Court  shall,  so  far  as  may  be  practicable,  stay 
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the  deposit  expires  on  a  day  when  the 
offices  of  the  Court  are  closed,  it  is  a  rea- 
aonable  exercise  of  that  discretion  to 
allow  the  deposit  to  be  made  on  the  dav 
they  re-open.  Sooraj  Muhh  A  JO,  X,  0. 
IL,  272. 

Where  an  appeal  is  from  the  whole  decree 
and  the  decree  has  given  an  amomit  in- 
cluding interest  up  to  the  date  of  the 
decree,  which  exceeds  Rs.  10,000,  it 
is  dear  that  the  matter  which  is  in  dis- 
pute in  the  appeal  must  exceed  the  sum  of 
Bs.  10,000,  for  the  question  to  be 
tried  upon  the  appeal  must  be,  whether 
the  deoree  is  or  is  not  right,  that  is  to  say, 
whether  the  decree  has  or  has  not  pro- 
perly ordered  payment  of  a  sum  exceed- 
ing Bs.  10.000.  If  therefore  at  the  date 
of  the  judgment  the  sum  which  is 
recoTerable  under  the  decree  of  the 
8udder  Court  is  an  amount  exceeding 
Bs.  }  0,000,  the  case  falls  within  the 
terms  of  the  order  in  Council.  This  must 
not  be  held  to  mean  that  the  High  Courts 
ought  always  to  give  leave  to  appeal 
iA  cases  ID  which  the  specified  amount  of 
Ks.  10,0C0,  could  only  be  realized 
by  the  addition  (^  interest  subsequent 
to  the  decree,  such  cases  must  rest  in 
their  discretion.  In  a  case  in  which  the 
party  applying  for  leave  to  appeal  claims 
to  be  entitled  to  an  estate,  subject  only, 
as  he  contends,  to  the  payment  of  a  fixed 
wmual  rent  of  Rs.  64,  and  the  plain- 
tiff in  the  suit,  who  was  in  possession  of 
t)ie  judgment  of  the  Court  below,  and 
who  would  be  the  respondent  upon  the 
appeal,  chdmed  the  rignt  to  set  upon  the 
estate  any  rate  which  be  mijjiht  think  fit, 
either  the  value  in  dispute  in  the  appeal 
must  be  considered  to  be  Rupees  10,000, 
within  the  meaning  of  the  order  in  Coun* 
cil,  or,  if  not»  it  is  within  the  discretion 
of  the  Judicial  Committee  of  the  Privy 
Council  whether  leave  should  or  should  not 
be  given,  Maharajah  SeettU  Chunder 
Roy  ▼.  Grunt  ChtmcUr  vol    VIII,  164. 

An  appeal  having  been  restored,  and  six 
months  having  elapsed  without  appellant 
having  complied  with  the  terms  on  which 
the  conditional  order  restoring  the  appeal 
was  made,  and,  in  particular,  had  not 
given  securety  whatever,  three  months' 
farther  time  was  granted  apon  paymrait  of 
the  costs  of  the  application,  and  a  peremp- 
tory order  was  made  that  the  app^  stand 
diamiued  unless  within  three  months  the 
Mcurity  be  perfected  as  previously  ordered. 
RoMee  Harrowond^ee  Dibiah  v.  Ra/oA 
Prau  KUhen  Sinuh,  M.  L  A.  VII,  16. 

Appellant,  who  had  been  granted  leave  to 
appeal  in  December  1860>  having,  although 
■erred  with  peremptory  notice  to  lodge  his 
case,  taken  no  step  to  bring  the  appeal 
to  a  hearing  up  to  June  1864,  appeal  dis- 


missed, and  the  respondent's  costs  ordered 
to  be  paid  out  of  the  £800,  deposited  with 
the  registrar.  The  residue  of  the  £800, 
to  be  paid  to  tibe  appellant's  solicitor. 
Q<mr  Monee  IHbia  v.   KhOfjah    Abdod 

.    Qwmee,  M.  J,  A,,  X,  69. 

(^)  In  Tara  Kant  Banerji  r^Puddomani  Dad 
M.  L  A,  X,  106,  directions  were  given  to 
the  Registrar  to  disallow  all  sudb  costs 
and  expenses  as  might  have  been  unneces- 
sarily occasioned  by  the  inclusion  in  the 
transcript  sent  from  India  of  matters 
which  he  should  consider  to  have  been 
improperly  introduced  therein,  and  that 
any  taxation,  which    might  be  had  in 

«  India,  be  regulated  by  the  course  which 
the  Registrar  of  the  English  Appellate 
Court  might  adopt. 

(^)  The  requirement  as  to  the  deposit  of  costs 
are  not  absolutely  imperative.  The  Court 
has  power  in  its  discrection  to  modify 
them,  and  when  the  period  for  making  the 
deposit  expires  on  a  day  when  the  offices 
of  the  Court  are  closed,  it  is  reasonable 
exerdse  of  that  discretion  to  allow  the 
deposit  to  be  made  on  the  day  they  re- 
open. In  re  Surajmukhi  Koer  L  L,  R% 
a  IL,  272. 

When  the  Privy  Council  decrees  not  only  a 
certain  specified  sum  as  the  costs  of  the 
appeal  to  England;  but  also  awards 
the  costs  incurred  in  the  Courts  in  India, 
the  decree-holder  is  entitled  to  the  costs 
lor  translating  the  record  of  the  appeal 
and  for  transmitting  it  to  England.  Atgur 
Alt  V.  NngeMro  Ghwnder  GhoUsS,  W.K^ 
XXIlLf  468. 
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all  fuither  execution  of  the  decree,  and  restore  the  parties 
to  the  position  in  which  they  respectivelj  were  when  the 
Becurity  which  appears  inadequate  was  furnished,  or  give 
such  direction  req>ecting  the  subject-matter  of  the  appeal 
as  it  thinks  fit. 

610.  Whoever  desires  ip  enforce  or  to  obtain  execution 
^      ,  ,         ,        of  any  order  of  Her  Majesty  in 

ofoSa.^**"^  Council  shaU  apply  by j.etition^ 
accompanied  by  a  certified  copy  of 
the  decree  or  order  made  in  appeal  and  sought  to  be  enforced 
or  executed  to  the  Court  from  which  the  appeal  to  Her 
Mwesty  was  preferred. 

Duch  Court  shall  transmit  the  order  of  Her  Majesty  to 
the  Court  whidi  made  the  first  decpee  appealed  from,  or  to 
such  other  Court  as  Her  Majesty  b^  her  said  order  may 
direct,  and  shall  (upon  the  application  of  either  party)  give 
such  directions  as  may  be  required  for  the  enforcement  or 
execution  of  the  same ;  and  the  Court  to  which  the  said 
order  is  So  transmitted  shall  enforce  or  execute  it  accord- 
ingly, in  the  manner  and  according  to  the  rules  applicable 
to  the  execution  of  its  original  decrees. 

When  any  monies  expressed  to  be  payaUe  in  British  cur- 
rency are  payable  in  India  under  such  order,  the  amount 
so  payable  shall  be  estimated  according  to  the  rate  o{  ex- 
change for  the  time  being  fixed  by  the  Secretary  of  State 
for  India  in  Council,  with  the  concurrence  of  the  Lords  Com- 
missioners of  Her  Majest/s  Treasury,  for  the  adjustmeot  of 
financial  transactions  between  the  Imperial  and  the  Indian 
Governments,  (i) 

611.  The  orders  made  by  the  Court  which  enforces  or 
executes  the  order  of  Her  Majesty 
4?S^:S.'"^'^*'  in CouncU  relating tosuch enforce- 
ment  or  execution,  shall  be  appeal- 
able in  the  same  manner  and  subject  to  the  same  rules  as 
the  orders  of  such  Court  relating  to  the  enforcement  or  ex- 
ecution of  its  own  decrees; 

612.    The  High  Court  may,  from  time  to  time,  make 
rules  consistent  with  Has  Act  to 
PowenitomakeruleB.        regulate— 

(a)  the  service  of  notices  imder  section  600. 

lb)  the  grant  or  refusal  of  ^certificates  under  sections  601 
and  602  by  Courts  of  final  appellate  jurisdiction  subordi- 
nate to  the  High  Court. 

(c)  the  amount  and  nature  of  the  security  required 
under  sections  602,  605  and  609, 

(d)  the  testing  of  such  security^ 

(e)  the  estimate  cost  (^  transcribing  the  record, 

(f)  the  preparation,  examination  and  certifying^  of  such 
transcript, 
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(i)  A  cause  was  reoommeoded  by  the  Judi- 
cial Committee  of  the  Privy  Council 
to  be  remitted  back  to  the  Court  below, 
in  consequence  of  that  Court's  refusal  to 
hear  certain  witnesses  in  behalf  of  the 
appellants.  ^ 

The  lower  Appellate  Court  remanded  the 
ease  to  the  Court  ofFirst  Instance,  with 
directions  to  examine  the  witnesses 
which  was  done,  and  the  evidence  so 
taken  was  transmitted  to  the  lower  Ap- 
pellate Court.  Upon  this  that  CouA, 
without  any  adjudication,  sent  the  case 
again  directly  up  to  the  Court  of  the 
Judicial  Committee  of  the  Privy  Council. 
But  it  was  held,  that,  that  Court  had 
no  jurisdiction  to  entertain  the  case. 
When  their  first  judgment  was  pro- 
nounced and  affirmed  by  Her  Majesty 
in  Council,  the  original  reference  of  the 
appeal  to  the  Judicial  Committee  of  the 
Pnvy  Council,  was  entirely  exhausted, 
and  its  autiiority  was  completely  at  an 
end.  They  had  no  authority  under  the 
original  reference,  and  there  was  no 
fresh  appeal  or  second  reference  after 
hearing  the  evidence  which  had  been 
offered.  The  case  ought  to  have  been 
decided,  and,  if  either  of  the  parties 
had  been  dissatisfied,  there  ought  to  have 
been  a  fresh  appeal,  and  the  case  ought 
to  have  been  brought  under  the  consi- 
deration of  the  Judicial  Committee  of 
the  Privy  Council,  in  the  usual  and  orcU- 
nary  manner. 

However,  under  the  circumstances  and  with 
the  express  consent  of  the  parties  on 
both  sides,  the  Judicial  Comnuttee  of  the 
Privy  Council,  reported  to  Her  Majesty 
their  opinion  that.  Her  Majesty's  order  in 
Council,  remitting  the  case  back  to  the 
Court,  below  ought  to  be  varied  so  as 
to  make  it  an  order  merely  to  take 
fresh  evid^iee,  and  to  remit  that  evi- 
dence to  the  Court  of  Judicial  Committee 
of  the  Privy  Council,  which  entirely 
cured  the  irregularity  and  enabled  thi^ 
Court  to  hear  the  case  in  the  usual  way. 
JeswuiU  Singjee  Urky  Singjee  t.  Jet 
SingJM  JJrby  Singjee,  vol,  3,  245. 

Where  the  Judge  of  the  Court  of  First  In- 
stance, by  suppressing  from  the  Court  of 
Bndder  IJewam  Adalat  certain  documents 
which  had  been  proved  in  the  court  be- 
low had  prevented  the  case  from  ever  be- 
ing pcoperiy  presented  to  the  considera- 
tion of  the  Appellate  Court,  whereby  that 
Court  had  not  the  means  which  it  ought 
to  have  had  of  forming  a  jud^ent  upon 
it,  it  was  held  that  ^e  suit  must  be 
remitted  back.  Juveerhhai  y,  fwruibhai 
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ig)  the  revision  and  authentication  of  translations, 

(A)  the  preparation  of  indices  to  transcripts  of  records, 
and  of  lists  of  the  papers  not  included  therein, 

(f)  the  recovery  of  costs  incurred  in  British  India  in 
connection  with  appeals  to  Her  Majesty  in  Council, 

and  all  other  matters  connecteo  with  the  enforcement 
of  this  chapter.(/) 

All  such  rules  shall  be  published  in  the  local  official 

^ ,  .    .      .    ,  Gazette,  and  shall  thereupon  have 

PubUcation  of  mles.  ^j^^  ^^^^  ^f  ^^  -^^  ^y^  gj^j^  ^o^^ 

and  the  Courts  of  final  appellate  jurisdiction  subordinate 
thereto. 

613.  All  rules  heretofore  made  and  published  by  any 

^  ,.  .  ...  High  Court  relating  to  appeal  to 
^Legab^taon  of  existing,     g^^  jj^j^^y  j^  q^^^^jj  ^^^  ^^  ^^^ 

immediately  before  the  passing  of 
this  Act,  shall,  so  far  as  they  are  consistent  with  this  Act, 
be  deemed  to  have  been  made  and  published  hereunder. 

614.  In  sections  595  and  612,  the  expression '' High 

Court"  shall  be  deemed  to  include 
Recorder  of  Rangoon.        ^^^  ^^^  Recorder  of  Rangoon,  but 

not  so  as  to  empower  him  to  make  rules  binding  on  Courts 
other  than  his  own  Court. 

615.  The  rules  and  restrictions  referred  to  in  Bengal 
ConBtruction  of  Bengal    Regulation  III.  of  1828,  section  ]^., 

Begnlation  HI.  of  1828,    clause^fM,  shall  be  deemed  to  be 
section  4,  dauae  4.  juj^  j^j  restrictions  applicable  to 

appeals  under  this  Code  from  the  decisions  of  the  High. 
Court  of  Judicature  at  Fort  William  in  Bengal. 

SaTingof  HerMajeat/B  616.  Nothing  herein  contained 
pieaaore,  shall  be  understood — 

(a)  to  bar  the  full  and  unqualified  exercise  of  Her 
Majesty's  pleasure  in  receiving  or  rejecting  appeals  to  Her 
Majesty  in  Council,  or  otherwise  howsoever,  or 

(6)  to  interfere  with  any  rules  made  by  the  Judicial 
and  of  rules  for  conduct    Committee  of  the  Privy  Council, 
ef  business  before  Judicial    and  for  the  time  being  in  force,  for 
Committee.  j^^  presentation  of  appeals  to  Her 

Majesty  in  Council,  or  their  conduct  before  tne  said  Judi- 
cial Committee. 

iind  nothing  in  this  chapter  api)lies  to  any  matter  of 
Criminal  or  Admiralty  or  Vice-admiralty  jurisdiction,  nor 
to  appeals  from  orders  and  decrees  of  Prize  Courts, 
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(/)  Although  upon  ordinary  prindi^ee  of  oon- 
Mtniction,  where  an  order  of  a  Court  directs 
generally  in  the  first  instance  that  costs 
should  be  paid,  and  then  afterwards  speci- 
fies a  partbular  sum  in  respect  of  those 
costs,  the  specified  sum  comprises  all  the 
costs  to  which  the  part^  will  be  entitled  ; 
yet,  considering  that  whenever  a  specified 
sum  is  allowed  by  the  Privy  Council  as 
costs  of  appeal,  that  is  considered  to 
cover  the  costs  of  appeal  in  England  only, 
and  that  it  bever  has  been  the  practice  of 
the  Privy  Council  to  make  any  order  in 
specific  terms  as  to  the  costs  incurred 
here  for  translating  and  preparing  the  re- 
cord for  transmission  to  Engl«Qd,  and 
considering  also  that  it  has  been  too  long 
the  practice  of  the  High  Court  t<)  allow 
costs  in  all  cases,  to  adopt  now  a  different 
rule,  and  that  there  seemed  nothing  in 
record  to  suggest  that  there  had  been  any 
mmecessary  expense  incurred  in  this  case, 
the  Court  allowed  the  costs  in  question. 
Sharoda  Persluid  MuUiok  v.  Saghimpat 
Sing  Doogur,  S,  W,  R,,  XVIII,,  89. 
"Where  a  decree  of  the  Privy  Council  gives 
interest,  but  does  not  clearly  specify  the 
rate,  the  Court  should  ascertain,  if  pos- 
sible, from  the  other  parts  of  the  decree 
itself,  or  from  the  other  documents  which 
may  be  read  in  conjunction  with  the  de- 
cree, what  rate  was  mtended  to  be  given. 

Where  the  decree  gives  interest  upon  the 
principal  sum  recovered  only,  but  not 
upon  costs,  the  plaintiff  is  not  entitled  to 
Buch  interest.  Ameeroomiata  MuAa  A'Ao- 
ton  V.  M.  M.  H.  Chon)dhry,XVIIl„  103. 

"Where  the  Privy  Council  reversed  a  decree 
of  the  High  Court  with  ;e276-12-2,  as 
costs  in  England,  and  affirmed  the  decree 
of  the  Zila  Court  with  costs  in  the  Courts 
below.  Held  (1),  that^*' the  Courts  below*' 
included  the  High  Court,  and  that  "costs 
in  the  Courts  below''  included  the  cost 
of  translation  and  printing  incurred  in 
the  High  Court ;  (2)  that  Uie  decree  of 
the  ZSlBk  Court  having  given  interest  on 
the  costs  incurred,  the  decree-holder  was 
entitled  to  interest  on  the  costs  incurred 
on  account  of  translation  and  printing. 
Muddun  Thakur  v.  Maloolm  Brown  Uor- 
ritoH^  ib.,  258. 

On  a  onestion  of  construction  of  an  order 
of  Her  Majesty,  the  words  **  the  plaintiff 
is  to  have  judgment  for  his  moiety,  with 
interest  at  the  full  legal  rate,  and  the 
costs  of  the  proceedings  in  the  Court  be- 
low'* were  held,  as  intended  to  |;ive  plain- 
tiff the  moiety  claimed  by  him  of  the 
som  which  he  alleged  to  be  due  for  prin- 
cipal and  arrears  of  interest  (at  12  per 
cent.)  equal  to  the  principal  upon  a  cer- 
tain ikramamah  and  bond,  and  to  allow 
the  interest  from  the  date  of  the  institu- 
tion of  the  suit  up  to  realization. 


In  the  account  taken  by  appellant  as  the 
foundation  for  his  proceeding  in  exe- 
cution, he  was  not  warranted,  in  mak- 
ing arrest  at  the  date  of  the  order  of 
the  Principal  Sudder  Ameen,  dismissing 
the  suit  and  assuming  that  interest 
should  run  upon  the  consolidated  sum 
from  that  date ;  as,  in  the  absence  of  special 
directions,  it  could  not  be  presumed  that 
the  Appellate  Court  Intended  to  make  an 
order  nitne  pro  tunc  which  would  give 
compound  interest  from  the  date  of  the 
decree  of  the  Court  of  First  Instance. 
ffopiKuhen,  Oosamiv.  BrindaJnm  Chw^ 
der  Sircar,  3.  W.  2L,  XIX.,  41. 
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PART  vn 

CHAPTER  XLVI. 

Of  Reference  to  and  Revision  by  the  High 
Court. 

617.  (28,  Act  23  of  1861  and  22,  Act  11  of  1865).    If 

before  or  on  the  hearing  of  a  suit  or 
toH^Sc^  "^    appeal  in  which  the  decree  is  final, 

or  if  in  the  execution  of  any  such 
decree,  any  question  of  law  or  usage  having  the  force  of  law, 
or  the  construction  of  a  document,  which  construction  may 
affect  the  merits,  arises,  on  which  the  Court  trying  the 
suit  or  appeal  or  executing  the  decree  entertains  reason- 
able doubt,  the  Couil  may,  either  of  its  own  motion  or 
on  the  application  of  any  of  the  parties,  draw  up  a  state- 
ment of  tne  facts  of  the  case  and  the  point  on  which 
doubt  is  entertained,  and  refer  such  statement  with  its 
own  opinion  on  the  point  for  the  decision  of  the  High 
Court 

618.  (29,Act  23 of  1861, and  23,  Act  II  of  1865).    The 
Court  may  pass  decree    Court  may  either  stay  the  proceed- 

oontingent  upon  opinion  of  ings  or  proceed  in  the  case,  not- 
High  Court,  withstanding  such  reference,  and 
may  pass  a  decree  or  order  contingent  upon  the  opinion 
of  the  High  Court  on  the  point  referred ; 

but  no  execution  shall  be  issued,  property  sold,  or 
person  imprisoned  in  any  case  in  which  such  reference  is 
made  until  the  receipt  of  a  copy  of  the  judgment  of  the 
High  Court  upon  such  reference. 

619.  (32,  33,  Act  23  of  1861).    The  High  Court  shall 
Judgment  of  High  Court    ^^  the  parties  to  the  case  in 

to  be  transmitted,  and  case  which  the  reference  is  made,  in 
disposed  of  accordingly.  person  or  by  their  respective  plead- 
ers, and  shall  decide  the  point  so  referred,  and  shall 
transmit  a  copy  of  the  judgment  under  the  signature  of 
the  Registrar,  to  the  Court  by  which  the  reference  was 
made,  and  such  Court  shall,  on  the  receipt  thereof,  pro- 
ceed to  dispose  of  the  case  in  conformity  with  the  decision 
of  the  High  Court. 

620.  (34,Act23ofl861and27,  Act4of  1865).    Costs, 
^         .      r  J.      ^  ^^Y>  consequent  on  a  reference 

HighO>u^  """         ^""^^^^  opinion  of  the  High  Court, 

shall  be  costs  in  the  case. 

621.  (28,  Act  11  of  1865).   When  a  case  is  referred  to 
Power  to  alter,  Ac.,  de-    t^^  High  Court  under  this  chap- 

crees  of  Court  making  re-  ter,  the  High  Court  may  return 
^^^^^'  the  case  for  amendment,  and  may 

Digitized  by  VjOOQIC 


POWER  OF  HIGH  COURT  TO  Il!9TERFERE. 


385 


CHAPTER  XLVL 

Ad  qucMtionem  juris  respondent  judtces, 

Gonrts  entertaining  reasonable  doubt  may  refer  questions  of  law,  usage  having  the 
force  of  law,  and  construction  of  documents,  when  the  construction  may  effect  the  merits 
with  a  statement  of  the  facts.  In  doing  so  they  should  send  the  doubtful  j^int 
and  their  own  opinion  thereon  to  the  High  Court.  They  may  in  the  meanwhile  either 
stay  proceedings  or  ^ass  a  decree  contingent  upon  the  opinion  of  the  High  Court,  but 
no  execution  can  be  issued,  property  sold,  or  person  imprisoned,  until  the  receipt  of  a 
cony  of  the  decision  of  the  High  Court  u^n  such  reference.  Those  references  can 
only  be  made  before  or  on  hearing  of  cases  m  which  a  decree  is  final  or  in  execution  of 
decrees. 

The  Hi|[h  Court,  after  hearing  parties  and  deciding  the  points  referred,  transmits  a 
copy  of  the  judgment  under  the  Registrar's  signature,  and  the  case  must  be  disposed  of  in 
conformity  with  the  orders  received  from  the  High  Court.  The  costs,  consequent  upon 
the  reference,  are  costs  in  the  case.  The  High  C^urt  has  full  power  to  alter,  cancel,  or 
set  aside  decrees  and  orders  passed  by  the  Court  makin|j  reference.  Whenever  a  Court 
whose  decree,  &o^  is  final,  appears  to  have  exercised  a  lurisdiction  not  vested  in  it  by 
law,  or  to  have  failed  to  exercise  a  jurisdiction  so  vested,  the  High  Court  can  send  for 
the  record  and  pass  any  fitting  order. 


•(a)  Where  the  Lower  Appellate  Court's  deci- 
sion is  fundamentally  wrong,  and  the  li- 
ability of  the  defeuiknts,  in  the  essential 
matter  of  suit,  has  not  been  properly 
tried,  the  High  Court,  though  not  war- 
ranted to  interfere,  is  justified  in  interfer- 
iiig  under  their  general  powers  of  super- 
vision.    Shaikh    Shnmdanee  v.   Bmjoo 
Bam,  S.  W,  B.,  XXII.,  44, 
The  High  Court  has  power  to  interfere, 
either  in  a  case  in  which  a  subordinate 
$  ^  Court  exercises  an  appellate  jurisdiction 
which  it  has  no  power  to  exercise,  or  in 
a  case  in  which  the  subordinate  Coiirt,  in 
the  exercise  of  a  jurisdiction  which  it 
has,  exceeds  its  jurisdiction  ;    where  a 
Court  exceeds  its  jurirtdiction,  the  High 
Court  may  set  aside  that  part  of  the  order 
which    is    in    excess    of     jurisdiction ; 
where  the  decision  of  the  subordinate 
Court  is  made  on  appeal  in  a  case  in 
which  it  has  no  appellate  jurisdiction,  the 
proper  order  is  to  set  aside  the  decision 
altogether ;  and  where  an  appeal  is  heard 
by  a  subordinate   Court,   which  has  no 
lurisdiction  to  hear  it  when  it  ought  to 
be  heard  by  another  subordinate  Court 
which  has  jurisdiction  to  hear  it,   the 
High  Court  mav  set  aside  the  decision  of 
the  Court  which  has  no  jurisdiction,  and 
may,  if  they  think  it  right,  refer  the  case 
to  the  Court  which  had  jurisdiction,  even 
if  it  be  too  late  to  prefer  a  fresh  appeal  to 
that  Court.    Siibjam   Ostagar  v.  Promo- 
tkffttath  Ohose  and  others,  6  W.  B.,  Mis, 
B.,  77. 
Where  a  Collector  on  appeal  affirmed  an 
order  of  a  Deputy  Collector  for  the  sale 
of  an  under-tenure  in  execution  of  a  decree 
for  rent,  but  afterwards,  upon  review  of 
judgment,  set  aside  bis  former  order  as 
made  without  jurisdiction,  the  High  Court 
•  See  page  980. 


has  no  power  to  interfere  with  the  order 
of  the  Deputy  Collector  which  was  final ; 
and,  even  if  the  Collector  had  not  set  aside 
his  former  order,  the  mere  circumstance 
of  his  having,  by  mistake  assumed  juris- 
diction on  appeal  would  not  make  it  rigbt, 
for  the  High  Court,  in  setting  aside  the 
Collector's  order  for  want  of  jurisdiction, 
to  interfere  with  the  order  of  the  Deputy 
Collector,  which  the  law  intended  to  m 
final,  and  with  which  the  High  Court,  but 
for  the  mistake  of  the  Collector,  could 
not  have  interfered.    Doeowree  Cazee  ▼. 
Eunoioonderee  Debea  and    another,   6 
W,B,,ActXB„bZ, 
Where  a  respondent  in  a  Collector's  Court 
applied  in    special  appeal  to  the  High 
Court  to  exercise  the  general  powers  of 
supervision  vested  in  it,  to  set  aside  the 
Collector's  proceedings  as  without  juris- 
diction, it  was  held  that  as  he  had  allowed 
the  appeal  to  be  beard  without  objection, 
he  was  not  entitled  to  the  relief  sought. 
Droho  Moyee  Dabet  v.  B\pin  Mund^,  10 
W,  B.,  6. 
No  appeal  lies  from  the  order  of  a  Collector 
passed  after  decree,  and  relating  to  the 
execution  thereof. 
In  annulling  an  illegal  order  of  a  Judge  piss- 
ed on  such  an  ap]^,  the  High  Court  can- 
not look  into  the  legality  or  otherwise  <^ 
the  Collector's  order  regarding  the  sale  of 
an  estate  for  arrears  of  rent,  when  the  judg- 
ment debtor  has  not  preferred  his  appeal 
in  the  first  instance  to  the  Commissioner 
of  Revenue.  Sirdar  Oolab  Singh  v.  Ba/m, 
Buddun  Singh,  4  W,  B,,AotX  B,,  28. 
When  a  Collector  decides  upon  the  genuine- 
ness of  a  deed  of  sale,  he  exceeds  his 
authority,  and  his  order  can  be  set  aside. 
ToyUichmath  Sirdar  v.   BalM)k  Bam 
Bass,  W.  B^  1864»  Act  X  B.,  26. 
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alter^  cancel,  or  set  aside  any  decree  or  order  which  the 
Court  making  the  reference  has  passed  in  the  case  out  of 
which  the  reference  arose,  and  make  such  order  as  it 
thinks  fit. 

M.  622.    (35,  Act  11  of  1865).  The  High  Court  may  call 

Power  to  caU  for  record    ^^^  ^^^  record  of  any  case  in  which 

ofoMes  decided  hy  SmaU    no  appeal  lies  to  the  High  Court^  if  the 

b^'sSw^te '^  *^**^    ^^^  by  which  the  case  was  decided 

^  **^**'         appears  to  have  exercised  a  jurisdio' 

tion  not  vested  in  it  by  law,  or  to  have  failed  to  exercise 

a  jurisdiction  so  vested,  and  may  pass  such  order  iu  the 

«See  p.  385,     case  as  the  High  Court  thmks  fit.  *(a) 

PART  VIII 

CHAPTER  XLVII. 
Of  Review  of  Judgment. 

tSaep.aas,       AppUcatton  lor  review  1^623.    (376)    Any  person  t(ft)  con- 
of  judgment.  sidering  himself  aggrieved — 

(a)  by  a  decree  or  order  from  which  an  appeal  is  hereby 
allowed,  but  from  which  no  appeal  has  been  preferred  ; 

(b)  by  a  decree  or  order  from  which  no  appeal  is  hereby 
allowed ;  or 

(c)  by  a  judgment  on  a  referenoe  from  a  Court  of  Small 
Causes ; 

and  who,  from  the  f(c)  discovery  of  new  and  important 
matter  or  evidence  which,  after  the  exercise  of  due  diligence, 
was  not  "vrtthin  his  knowledge  or  could  not  be  produced  by 
him  at  the  time  when  the  decree  was  passed  or  order  made, 
or  on  account  of  some  mistake  or  error  apparent  on  the  face 
of  the  record,  or  for  any  other  sufficient  reason,  desires  to" 
obtain  a  review  of  the  decree  pajssed  or  order  made  against 
bim,t(fiO 

may  apply  for  a  review  of  judgment  to  the  Court  which 
passed  the  decree  or  made  the  onier,  or  to  the  Court,  if  any, 
to  which  the  business  of  the  former  Court  has  been  trans- 
ferred. 

A  party  who  is  not  appealing  f(e)  from  a  decree  may  apply 

for  a  review  of  judgment  notwithstanding  the  pendency  of 

,  an  appeal  by  some  other  party,  except  when  the  ground  of 

such  appeal  is  common  to  the  applicant  and  the  appellant, 

or  when  beintj  a  respondent,  he  can  present  to  the  Appellate 

Court  the  case  on  which  he  applies  for  the  review,  f  v/) 

M    624.    Except  upon  the  ground  of  the  discovery  of  such 

"**  new  and  important  matter  or  evi- 

rew  ma'?*iS.^«S*r''"^'*    ^eucc  as  aforcsaid,  or  of  some  deri- 

review  may  be  made.  _  ,,  ^  .        ji/»  /• 

cal  error  j(^)  apparent  on  the  face  of 

JSfop,  889,     the  decree,  no  application  for  a  review  of  judgment,  other 

(Continued  on  page  390), 
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Whena  ganteedar^on  the  suit  of  the  putnee- 
dar,  is  ejected  firom  his  holding,  notwith- 
ttanding  a  right  of  oocapancy  independent 
of  his  gantee,  an  appeal  lies  to  the  Collec- 
tor, whoee  order  can  only  be  questioned 
by  a  civil  suit.  Rvghoonath  Mitter  v. 
ivoomanath  Chomdkry,  W.  R,,  1864, 
Act  X.  B.,  47. 

Application  for  the  removal  of  a  salt  for 
trial  and  determination  by  the  Chief 
Conrt,  aa  aCoUrt  of  original  jurisdiction, 
and  for  the  withdrawal  of  a  suit  or 
appeal,  and  reference  thereof  by  the  Chief 
Court  to  another  Subordinate  Courts  shall 
be  ordinarily  made  upon  notice  to 
the  opposite  party,  through  the  Court 
wherein  such  suit  or  appeal  is  pending. 
Wovided  that  this  ahaU  not  be  held  to 


Kmit  the  authority  of  the  Chief  Court 
summarily  to  remove  or  transfer  suits  or 
appeals. 

Whenever  the  Chief  Court  shall  have  mad© 
any  order  for  cause  to  be  shown  against 
such  removal  or  withdrawal  the  Chief 
Court  may  order  a  stay  of  proceedings 
in  the  suit.    C.  P.,  P.  /.,  14. 

The  Deputy  Commissioner  is  at  liberty  to 
call  for  and  inspect  the  records  of  civil 
suits  decided  by  any  Assistant  Oonmiis- 
sioner  or  other  Judge  of  equal  or  inferior 
rank  in  his  District,  not  being  the  Judge 
of  a  Small  Cause  Court,  and  to  conmient 
on  any  irregularity  of  procedure,  or  other 
impropriety,  for  the  guidance  of  the  offi- 
cers concerned.  P.  C.B,  0.,  No,  Yin, 
1550,  dated,  tU  28rd  June,  1874, 


CHAPTER  XLVIt. 

VigilarUibus  non  dormientihua  suhserviunt  jura. 

Any  peMon  Considering  himself  aggrieved  by  a  decree  or  <>rder,  from  which  an  ap- 
peal is  aUowed,  but  no  appeal  preferred,  or  from  which  no  appeal  is  allowed,  or)  by  judg- 
ment on  reference  from  Court  of  Small  Causes,  can  ask  the  Court  which  passed  it,  or 
any  Court  to  which  such  Court's  business  has  been  transferred,  to  review  its  judgment, 
but  only  if  (1)  he  has  discovered  new  and  important  evidence,  which  in  spite  of  due  dili- 
gence, was  not  within  his  knowledge,  or  could  not  be  produced  by  him  when  the  decree 
or  order  was  made,  or  if  (2)  there  is  some  mistake  or  error  apparent  on  the  face  of  the  re- 
cord, or  (3)  if  there  be  any  other  sufficient  reason.  The  application  for  review  may  be 
made,  even  though  an  appeal  from  the  same  decree,  &c.,  may  be  pending,  provided  (i) 
applicant  is  not  &e  appellant,  or  (ii)  the  ground  of  appeal  is  not  common  to  him  and  ap- 
peUant,  or  (iii)  being  respondent,  he  cannot  present  to  the  Appellate  Court  the  case  on 
which  he  relies. 

The  last  of  the  above  provisoes  cannot  be  relied  upon,  unless  the  review  be  laid  be- 
fore the  same  Judge  who  delivered  the  original  jud^ent  or  the  judgment  to  be  review- 
ed be  one  of  the  High  Court.  Applications  for  review  are  subject  to  the  same  rules  as 
are  appeals. 

When  there  is  no  sufficient  ground,  the  application  shall  be  rejected.  If  it  be  granted, 
the  Judge  must  record  his  reasons  for  admissbn  with  is  own  hand.  No  application  is 
to  be  granted  without  previous  notice  to  the  opposite  party  to  enable  him  to  appear  and 
be  heud,  and  applicant  must  ^ve  strict  proot  of  his  allegation  when  he  alleges  that  new 
matter  has  been  discovered  which  was  not  within  his  knowledge  or  could  not  oe  adduced 
by  him.  H  any  of  the  Judges  who  passed  the  decree,  &c.,  to  be  reviewed  be  attached  to 
the  Court  when  the  application  is  presented,  and  be  not  precluded  by  absence  or  other 
cause  from  considering  it  for  six  months  from  date  of  application,  they,  or  he  only,  shall 
hear  it.  K  the  application  be  heard  by  more  than  one  Judge,  and  Court  be  equally  divid- 
ed, it  shall  be  rejected  ;  if  there  be  a  majority,  the  decision  will  be  according  to  it.  Or- 
ders of  rejection  shall  be  final,  but  on  aamission,  it  may  be  objected  that,  (i)  notice  was 
not  given  to  op|>osite  party,  or  (ii)  applicant  was  not  called  upon  for  strict  proof  of  his 
alle^tion,  or  (iii)  it  was  entertained  oy  a  Judge,  other  than  the  Judge  who  delivered  the 
original  order  (save  in  the  case  of  the  High  Court),  on  insufficient  reason,  or  (iv)  that  it  was 
admitted  after  the  expiry  of  the  period  of  limitation  without  sufficient  cause  ;  the  objec- 
tion may  be  taken  at  once  by  appeal  from  order  granting  application  or  in  any  appeal 
against  iSnal  order  or  decree  made  in  the  suit.  If  it  have  be^  rejected  in  default  of  appear- 
ance, it  can  be  restored  on  proving  that  absence  had  been  caused  by  sufficient  cause  on 
fitting  terms  as  to  costs.  But  no  such  order  shall  be  given  until  the  opposite  party  has 
been  served  with  written  notice  of  application  for  restoration.  Orders  passed  on  review 
or  application  for  the  same  cannot  be  reviewed.  Note  of  application  being  granted 
should  be  entered  in  t^  Register  and  Court  may  at  once  re-hear  the  same  or  make  other 
fitting  orders. 
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(b)  Where  a  Court  subordinate  to  the  High 
Court  rejected  an  application  for  a  review 
of  judgment,  refusing  to  consider  the 
grounds  of  the  same  because  decree  of 
which  a  review  was  soughti  was  given  by 
its  predeoessor,  the  ^igh  Court,  in  the 
exercise  of  its  powers  of  superintendence/ 
under  sec.  15  of  the  High  Court  Act, 
directed  such  Court  to  consider  the 
grounds. 
For  other  cases  in  ^i^ch  the  Hi;;h  Court  in- 
terfered under  that  section  and  directed 
the  exercise  of  a  power  or  jurisdiction 
disclaimed  by  a  subordinate  Court*  see 
note  to  2y  Bam  v.  Harsukk,  L  -ft.  A,  1 
AUahabady  lOi.  For  cases  in  which  it 
refuted  to  interfere,  see  the  same  note  and 
petition  of  Lukhykant  B<ne,  L  L.  R,,  1. 
CaUmtta,  180 ;  8.  a,  24,  W.  J?.,  440.  In 
the  matter  of  petition  of  Muthura  Per- 
ihad,  I.  L.  R.,  A.  /.,  296. 

Where  defendants  having  separate  interests 
brin^  separate  special  appeals  which  are 
dismissed,  and  on  an  application  for  re- 
Tiew  on  the  part  of  two  of  them  the  de- 
crees are  modified,  but  on  grounds  not 
applicable  to  all  the  defendants.  I£eld,t\iB,i 
where  the  decrees  are  separate,  the  High 
Court  cannot  modify  the  decrees  in  which 
there  is  no  application  for  review.  Musst 
Pegoa  Jan  v.  Mtdlich  IVaizoodin,  S,  W, 
R.,  XVIIL,  464. 

A  review  of  judgment  can  only  be  granted 
as  regards  i^oee  parties  who  appear  or  have 
applied  for  the  review.  Doorga  Pershad 
Ghoiei,  Oreeth  Ckunder  Bote,  1  W,  B,, 
222. 

Without  an  application  being  made  for  re- 
view, a  Judge  has  no  power  propria  motu 
to  alter  or  amend  his  own  judgment. 

An  ex-parte  decree  is  open  to  review  in  the 
same  manner  as  other  decrees.  Paresh 
Natk  Munddl  v,  Khettro  Monee  I}ebia, 
a.  W.E„XX„2H, 

Where  an  appeal  is  rejected,  the  proper 
persons  for  the  appellant  to  consult,  as 
to  whether  there  are  grounds  for  a  review, 
are  the  pleaders  who  appeared  originally 
in  the  appeal.  Ibogaung  v.  The  British 
India  Steam  Navigation  Company,  Limi- 
ted, S.  W.R,,XXIV.,  480. 

Junior  pleaders  of  the  High  Court  should 
be  cautious  how  they  certify  for  review, 
when  they  find  that  the  case  has  been  in 
the  hands  of  members  of  the  bar,  and  that 
pleaders  more  experienced  than  they, 
nave  declined  to  certify  to  the  review. 
Poutseeau  and  another  v.  Pinto,  X,,  W, 
R.,  54. 

{e)  Where  an  appellant  discovers  firesh  evi- 
dence, after  a  special  appeal  has  been  ad- 
mitted,the  proper  course  for  him  to  pursue 
to  ask  to  have  the  special  appeal  dis- 
missed, and  to  apnly  to  the  lower  Court 
for  a  roview.     JPandurang  Sadaekia  y. 


Moro  Vaeadea,  6  Bom,  Rjsp,  A.    C  J., 
68. 

Where  there  is  an  omission  on  the  part 
of  the  lower  Appellate  Court  to  try 
any  point  from  mistake,  the  non-de- 
cision  of  such  point  is  not  a  ground  for 
8p3cial  appeal,  bat  for  review.  If  th« 
Judge  refuses  to  admit  a  review  in  such 
a  case,  an  application  to  the  High  Court 
may  be  made.  F,  P.  Wite.r.  Huro  LaU 
Giree  Qunain,  16  5,  W,  B,  C.  R.,  160. 

Where  the  decision  of  a  lower  Court  follows 
a  review  of  the  law  taken  by  the  Hi^ 
Court,  and  that  review  is  set  aside  by  a 
ruling  of  Her  Majesty  in  Council,  th« 
judgment-creditor  has  a  right  to  faaro 
his  case  re-tried  upon  that  ruling.  Bent 
Per$had  v.  Badha  Pershad  Singh, 
16  A  W.  R.,  143. 

{d)  In  cases  of  review,  Judges  are  not  requir- 
ed to  re-adjudicate  points  which  were 
considered  and  adjudicated  when  brought 
before  them  by  a  pleader  then  emfdoyed, 
although  they  may  bo  better  argued,  and 
put  in  a  difterent  light,  by  another  plead- 
er subsequently,   out  are  to  be  ^ded 
in  their  admissions  of  reviews  in  Indian 
Courts  by  the  definite  terms  of  the  Code 
of  Civil  Procedure.     Ckonee  Mundur  v. 
Chunder  Lall  Doi9,U  &  W.  B.,  C,  R.,17S. 
It  cannot  be  treated  as  a  universal  rule 
that  no  point  can  be  raised  on  an  appli- 
cation for  a  review  which  has  been  al- 
ready discussed    and  decided    on  the 
original  hearing  of  the  appeal ;  or  that 
no  new  point  which  has  not  been  raised 
on  the  hearing  of  the  appeal  can  be  ar> 
gued  on  the  application  for  a  review.    In 
each  case  the  Court,   to  which  the  appU- 
cation  is  made,  must  consider  and  decide 
whether  a  review  is  necessary  to  correct 
any    evident   error  or   omission,   or  is 
otherwise  requisite  for  the  ends  of  jus- 
tice.   In  the  matter  of  Chlntamani   Pal 
V.  Pyari  Mohun  Mukerji,  6  B.  L.  '^,126. 
Parties  applying  for  a  review  of  judgment 
are  not  absolutely  debarred  from  asking 
for  a  re-hearing  of  a  matter  which   has 
been  already  argued  and  considered,  nor 
are  they  debarred  from  raising  a  point 
which  has  not,  but  which  might  have 
been  raised  previously ;  but  in  every  such 
case  it  lies  upon  the  party   making  tho 
application  to  show  the  Court  some  good 
ground  upon  which  that  indulgence  is 
asked  for,  and  it  is  in  the  discretion  of 
the  Court  to  allow  or  to  refuse  such  an 
application.     Harri  Perthad    MundU  v. 
Mfoel  KUhore  Singh,    17  S.    W.  B.,  C. 
R.,  479. 
In  so  showing  cauie  ( i )  no  point  can  be 
raised  which  has  been  already  discussed 
and  decided  on  the  original  hearing  of 
the    appeal ;  and  (  u  )  no    new    point 
which  has  not  been  rsissd  at  the  hearing 
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of  the  appeal  can  be  argaed  on  the  appli- 
caUon  for  review.    B%a7dahul  Singh  t. 
Moharajah  Rojttidro  Pratab  Sahoy  Bo* 
kadur,  6  B,  L  R„  321. 
A  review  maj  be  admitted  on  anj  ground, 
whether  urged  at  the  original  hearing  of 
the  appeal  or  not,  whenever  the  Cturt 
oonsiders  that  it  is  necessary  to  correct 
an  evident  error  or  omission  or  is  other- 
wise requisite  for  the  ends  of  justice, 
following    Chintamani    Pal   v.  PtfaH 
Mohtm  Mykerji  (6  Beng.  L,  B.,  136). 
I.  L.  5.,  B,  h,  644. 
A    review    cannot  be   granted  z-^n    the 
ground  that    if    the    facts    had     been 
better  or  more  fully  placed  before  the 
Court  the    judgment    would  have  been 
different,  or  even  on  the  ground  of  a  sub- 
■eqaent  decision  of  a  question  of  law  by 
the  Privy  Council  in  another  suit,  where 
there  has  been  no  discovery  of  new  evi- 
dence.   Jadah  Bofih  Deh  v.  Ram  Lochan 
Madduok,  V,,S,  W,  A,  56/ 
Nor  for  a  review  of  judgment  passed  on 
a  special  appeal  on  the  ground  that  the 
point  which  was  then  raised,   and  on 
which  the  Courtis  decision  was    based, 
was  one  not  raised  in  either  of  the  lower 
Courts,  and  especially,  as  in  this  case, 
where  the  (question  was  pointedly  raised 
in  the  special  appeal,  and  the  respondent 
had  ample  time  to  prepare  himself  to  meet 
the  statement  therein.    H.  Cortell  v.  Mo- 
hadeh  MundU,  17  8.   W.  B,,  182. 
Kor  for  the  purpose  of  seeing  whether  a 
ehUtah  ought  not  to  be  used,  and  the 
case  is  remanded  for  a  re-hearing,   the 
urty  cannot  object  that  the  cKittah  is 
improperly  made  use  of  upon  the  re-bear- 
ing.    JKakhun  Xaer  v.  Tineaury  Butt. 
8.  W.R,XIV,,  a  R,22, 
Kor  on  the  possibility   of  an  alteration  of 
opinion  on  new  points  being  put,  and 
new  arguments  urged,  by  a  pleader  not 
present  at  the  first  hearing.     Rajmdro 
Pratab  v.    Bbawabul  Singh,   S,  W.   /.., 
0.  /i.,  XIV,,  105. 
Kor  merely  for  the  purpose  of  allowing 
the  parties  to  re-argue  the  case  upon  the 
evidence,  upon  the  chance  of  eventually 
throwing  doubt  upon  the  decision  alroady 
passed.    KaUmuddin  Mundal  v.   Karim 
Mwndal,  S.  W,  R.,  V.  XXIV.,  186.    See 
also  ib.  XIV,,  105. 
Kor  on  the  production  of  an  authority,  to 
which  the  attention  of  the  Judge  was 
not  called  at  the  first  trial.   If  the  Judge 
has  decided  improperly  upon  a  point  of 
law,  that  is  a  matter  for  appeal,  not  for 
review.  Shaikh  Ellem  v.   Mahomud  Ba- 
sheer.  S.  W.  R.,  XXIV,,  382. 
Kor  because  a  Judge  arrives  at  a  different 
conclusion  upon  the  state  of  facts.  Be- 
mi  Madhub  Bose  v.  Kali  Charon  Singh 
Bag,  i*.  XXI7.,  S84. 


Kor  because  one  Jud^e  thyiks  that  judg- 
ment of  another,  his  predecessor,  was  not 
justified  by  the  facts  of  the  case.  Sn4iihh 
Muniruddin  v.  Kadir  Bukth,  ib,  XXIV., 
411. 
Nor  upon  the  arguments  and  facts  already 
placed  before  the  Court,  and  upon  which 
judgment  has  been  given,  nor  on  a  new 
point  not  taken  at  all  at  the  first  hearing, 
though  foil  opportunity  existed  for  doing 
so.  Jonab  Aly  v.  Chtmder  Chum  Bey  and 
others,  n  W.  R.,  202. 
Nor  on  the  ground  that  the  lower  Court 
has  improperly  uegleoted  to  examine  a 
witness,  if  the  objection  was  not  taken  when 
the  case  was  heard  by  the  Court  in  regalar 
appeal.    MuHshad  Bibeer,  Luchmeeput 
3ingh,9  W,  R„  129. 
Nor  of  a  judgment  passed  on  a  compromise. 
A  Munsiff  cannot  grant  a  review  of  and 
reverse  his  predecessor's  judgment  on  per- 
sonal grounds  and  after  eight  months' 
delay.  Purmessuree  Ndrain  Singh  v,Synd 
Romeezoodeen  Ahmed  Oaue,  5   W,  R., 
226. 
Ce)  If  a  review  of  judgment  be  applied  for  in 
proper  time,  and  before  an  appcHil  has  been 
preferred,  the  Judge  is  not  prevented  from 
proceeding  upon  the  application  for  review 
by  the  subsequent  presentation  of  appeal, 
and  he  has  full  power,  and  is  bound  to 
proceed  with  the  application  for  renew. 
Bhurrut    Chunder    Mozoomdar  v.  Ram 
Ounga  Scin,  5  ff .  R.,  69 
(/)A  plaintiff  having  asked  leave  to  withdraw 
his  suit  with  permission  to  bring  a  fre%h 
suit,  the  Munsiff  granted  the  prayer,  but 
the  permission  to  bring  a  fresn  suit  ,was^ 
through  inadvertence,  not  recorded  on  the 
petition. 
There  was  nothing  to  prevent  the  passing  of 
an  order  giving  such  permission  by  the 
Munsiff:  it  was  in  the  natnre  of  a  review 
of  the  original  order,  and  declared  that  it 
was  the  Munsiff*8  intention  to  give  the 
peitnission,  which  intention  had  not  been 
expressed,  through  inadvertence.    Pearee 
Mohun  Butt  V.   Gooroodass  Butt,  S,   W. 
i?.,ZX,  401. 
(g)  yfhen  an  issue  which  decides  the  case  on 
the  merits  has  been  found  in  favour  of  ei- 
ther party,  a  review  of  judgment  will  not 
be  g^ranted  merely  because  there  has  been 
an  erroneous  decision  on  a  point  affecting  an 
issue  which,  in  consequence  of  the  finding, 
has  become    immateriU;  when  a  Judge 
exceeds  his  jurisdiction,  a  party  claiming 
costs  in  consequence  thereof  must  apply 
for  them  when  objecting  thereto.     Rakub 
Bass  V.  Sooraj  Mull  and  Soobai  MuU^ 
Bourhc's  Rep,,  0,  C,  131. 
When  a  subordinate   Judge  admitted  are- 
view  on  the  representative  of  plaintiff 
that  he  (the  Judge)  had  made  a  mistake  .as 
to  the  subject  of  a  certain  dagh  in  a  Gk>- 
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than  that  of  a  High  Court,  shall  be  made  to  any  Judge 
other  than  the  Judge  who  delivered  it. 

ll«625.  The  rules  hereinbefore  con- 
^PomofappUcaUonsfor    tained  33  to  the  form   of  making 

appeals  shall  apply,  mutatis  mutan- 
dis, to  applications  for  review. 

M.626.  (378).  If  it  appear  to  the 
Application  v^tn  reject-     q^^^  ^j^^^  ^^^^^  jg.  ^^^  sufficient 

ground  for  a  review,  it  shall  reject 
the  application.  (A) 

Jf  the  Court  be  of  opinion  that  the  application  for  the 

•     review  should  be  granted,  it  shall 

^Application  when  grant     ^^^^  ^^^  ^^^^  ^j  ^^^  j^jg^  g^aU 

record  with  his  own  hand  his  rea* 
sons  for  such  opinion:  (i) 

Proviso.  Provided  that-^ 

(a)  no  such  application  shall  be  granted  without  pre- 
vious notice  to  tlie  opposite  party  to  enable  him  to  appear 
and  be  beard  in  support  of  the  decree  a  review  of  which 
is  applied  for;  and 

{b)  no  such  application  shall  be  granted  on  the  ground 
of  discovery  of  new  matter,  or  evidence  which  the  appli- 
cant alleges  was  not  within  his  knowledge,  or  could  not  be 
adduced  by  him  when  the  decree  or  order  was  passed, 
without  strict  proof  of  such  allegation.  » 
11.627.     (379).    If  the   Judge  or  Judges,  or  any  one  of 

Application  for  reviewin  ^^0  Judges  who  pa^ed  the  decree 
Court  consisting  of  two  or  or  order,  a  review  of  wnicn  is  ap- 
more  Jndgea,  plied     for,   continues  or  continue 

attached  to  the  Court  at  the  time  when  the  application 
for  a  review  is  presented,  and  is  not  or  are  not  precluded 
by  absence  or  other  cause,  for  a  period  of  six  months  next 
after  the  application,  from  considering  the  decree  or  order 
to  which  the  application  refers,  such  Judge  or  Judges  or 
any  of  them  shall  hear  the  application,  and  no  other  Judge 
or  Judges  of  the  Court  shall  hear  the  same. 
Mt628.  If  the  application  for  a  review  be  heard  by  more 
than  one  Jud^re,  and  the  Court  be 

AppUcation  where  reject-    ^q^ally    divided,    the    application 

shall  be  rejected. 
If  there  be  a  majority,  the  decision  shall  be  according 
to  the  opinion  of  the  majority. 
iL629.     (378).    An  order  of  the  Court,  for  rejecting  the 

^^      tn    ^fl.oi  application,shallbefinal,  but  when- 

Order  of  Court^naL         ^^^^  ^^^^  application  is  admitted, 

the  admission  may  be  objected  to  on  the-  ground  that  it 

was 

(a)  in  contravention  of  the  provisions  of  sectidn  624, 
(6)  in  contravention  of  the  provisions  of  section  626,  or 
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vernment  haJabadee  ehitta,  and  the  appli- 
cant filed  with  his  petition  for  review  An- 
other ehitta  and  other  evidence  for  the 
purpose  of  oonvincing  the  Court  that  it 
had  made  an  error, — an  error  of  this  kind 
was  sufficient  to  found  the  jurisdiction 
of  the  Court  to  entertain  the  review. 
Oanath  Ram  Surwah  y.  Rohinee  Dusiee 
US.  W.  i?,  236. 
A  mistake  of  accounts  not  being  an  error  in 
law  or  procedure  is  not  a  ground  for 
special  appeal  The  remedy  is  in  an  appli- 
cation for  review.  Bam  Kanth  Roy 
ChoTvdhry  y.  Kalee  Mohun  Mooketjee, 
8,  W.  R.,  XXII.,  SIO. 
When  a  ground  of  appeal  stated  in  the  writ- 
ten memorandum  is  not  alluded  to  when 
the  appeal  comes  on  for  hearing,  the  Court 
is  not  at  fault  if  no  decision  is  passed  upon 
it.  If,  having  had  his  attention  called  to 
it,  a  Judge  f^s  to  decide  such  point,  the 
proper  course  for  the  parties  aggrieved 
u  to  ask  him  to  review  his  judg- 
ment. 

In  order  to  satisfy  the  High  Court  that  a 
point  which  the  Judge  omitted  to  notice 
was  actually  taken  in  the  oral  plendings, 
»  party  may  put  in  either  an  affidavit  of 
some  person  who  heard  the  point  raised, 
or  a  copy  of  the  petition  to  the  Jud^, 
drawing  attention  to  the  omission,  with 
his  order.  Yvaocf  Ali  Chaudhri  v.  Mutst 
Fyzoanissa  XJuUoon  Chaudhrain,  S, 
W,R,,  XV„  aiJ.,296. 

Where  an  applicant  for  review  itf  not  inform- 
ed at  the  time  of  his  application  that  his 
petition  is  insufficiently  stamped,  he  can- 
not at  the  time  of  hearing  be  refused  |>er* 
mission  to  make  the  proper  valuation. 
JBhdhxada  Fnkeeroodeen  Ahmed,  15  S, 
W.  A,  278. 

Where  a  plaintiff  applying  to  the  Lower 
Appellate  Court  for  a  review  neglects  to 
point  out  an  omission,  he  is  not  entitled 
to  the  costs  of  the  special  appeal,  which 
!£  necessary  to  have  it  oorreKsted.  Ram 
Chaty  SwTnah  y.  Abdul  Ali,  S.  W.  R., 
XX,,  73. 

A  Judge  cannot,  bv  transferring  a  case  to 
his  own  file,  confer  on  himseu  the  power 
to  review  an  order  of  dismissal  pronounc- 
^  by  a  Principal  Sudder  Amfn.  Oolam 
E$ha  v.  Hurruh  Chunder  Mookeijee, 
Tr.jB.,1864,JlfM.,29. 

(h)  To  reject  an  application  for  «  review  is 
not  a  function  which  can  be  p^ormed  by 
the  High  Court  generally,  but  merely  by 
the  Court  which  passed  the  original  de- 
cision ;  and  the  order  of  rejection  is  not 
A  judgment  within  the  meaning  of  see. 
15  of  the  Letters  Patent.  Muut.  Rughoo 
Bibee  y.  Noor  Jehan  Begvm,  12  W,  R,, 
495. 

(i)  YThen  a  sQit hasbeen  dismissed  for  want  of 
eyidenoe,  and  the  plaintifTs  special  appeal 


was  dismissed,  and  the  evidence  wanting 
was  subsequently  discovered,  the    High 
Court's  special  permission  is  not   neoes- 
sanr  to  enable  the  plaintiff  to  apply  for  a 
review  to  the  Comt  in  which  the  suit  was 
brought.    Esp-parte  Ba$hiyagarahe  Nay%' 
dur  1  Mad,  Rep,,  256. 
On  a  rule  nin  for  review  of  judgment,   ob- 
tained by  a  defendant,   against  whom  a 
decree  had  been  given  on  an  affidavit 
that  he  wiu3  not,  at  the  institution  of  the 
suit,  residing  within  the  jurisdiction  of 
the  Court ;  that  after  putting  in  his  writ- 
ten statement  he  had  to  go  to  Agra,  and 
was  prevented  by  illness  from  attending 
at  the  trial ;  that  he  believed  the  evidence 
adduced  by  the  plaintiff  was  untrue,  and 
further  believed  ne  had  a  good  defence 
on  the  merits,  cause  was  shown  that  such 
an  application  should  not  be  favourably 
entertained  ;  and  that  the  facts  disclosed 
did  not  bring  the  defendant  within  the 
requirements  of  this  Chapter.      It  was 
held  that  a  review  of  judgment  will  bo 
granted  only  on    proof  of   one -of    the 
grounds  specified  in  this  section. 
That  the  facts  disclosed  did  not  establish 
the  existence  of  any  of  their  grounds ; 
that  the  affidavit  of    a    party  alleging 
inability  to  attend  from  illness  is   not 
enough  to  satisfy  the  Court,  but  for  this 
purpose  there  must  be  a  medical  certifi- 
cate or  the  affidavits  of  third   parties; 
that  the  affidavit  on  which  an  application 
for  review  is  grounded  must  state  what 
the  new  evidence  to  be  relied  on  is;  that 
in  such  an  affidavit,   no  relience  can  be 
placed  on  a  statement  of  belief  of  good 
defence  on  the  merits,  but  the  facts  to 
be  relied  on  as  such  must  be  set  out ;  and 
that  the  application  was  of  a  dai^erous 
nature.    Imunsook  Dass  v.  Hurry  Ba^ 
Bourke'i  Rep.,  0.  C,  115 
Where  a  Judge  has  omitted  to  try  a  point 
which  was  urged  before  him,  the  pleader, 
after  the  decision,  riiould  point  out  to 
.  the  Judge  the  omission ;  and,  if  neces- 
sary, an  application  for  review  naay  bo 
filed.    Hoasein  Ali  Chawdhry  y.  Ivasir* 
nd-deen,  8.  W.  R.,  C.  R.,  XVL,  134. 
(J) A,  mere  refusal  to  srant  a  review  of  iudg* 
ment  cannot  alter  the  judgment  sougnt  to 
be  reviewed,  or  the  decree  f oundeaupon 
it,  and  noth^  which  the  Judge  says  with 
r^erence  to  his  refusal  to  grant  the  re- 
view can  be  binding  so  as  to  alter  such 
ju^^ent  or  decree.    Ramkurry  Mondel 
y.  Mothivr  Jliohm  Moadul,  8.  W.  R.,  XX,, 
450. 
An  applicant  must  not  only  make  affidavit 
that  he  was  not  aware  of  the  ezistenoe 
of  a  document  filed  by  the  other  party, 
but  he  must  show  that  he  diligently  in- 
quired to    ascertain    its  existence  and 
toond  €hat  it  was  not  ayailable,    Seita* 
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(e)  after  the  expiration  of  the  psriod  of  limitation  pre- 
scribed therefor  and  without  sufficient  cause.  (A) 

Such  objection  may  be  madej  at  once  by  an  appeal 
against  the  order  granting  the  application,  or  may  be 
taken  in  any  appeal  against  the  linad  decree  or  order  made 
in  the  suit. 

Where  the  application  has  been  rejected  in  consequence 
of  the  failure  of  the  applicant  to  appear,  he  may  apply  for 
an  order  to  have  the  rejected  application  restored  to  the 
file,  and  if  it  be  proved,  to  the  satisfaction  of  the  Courts  that 
he  was  prevented  by  any  sufficient  cause  from  appearing 
when  such  application  was  called  on  for  hearing,  the  Court 
may  order  it  to  be  restored  to  the  file  upon  such  terms  as 
to  costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day 
for  hearing  the  same. 

No  order  shall  be  made  under  this  section,  unless  the 
applicant  has  served  the  opposite  party  with  notice  in  writ- 
ing of  the  latter  application. 

No  application  to  review  an  order  passed  on  review  or  on 
an  application  for  a  review  shall  be  entertained. 
||«  630.    (380).  When  an  application  for  a  review  is  granted, 

Regifltry  of  application  »  ^o^^  thereof  shall  be  made  in  the 
granted,  and  order  for  re-  the  Register,  and  the  Court  may  at 
^•""*^-  once  re-hear  the  case  or  make  such 

order  in  regard  to  the  re-hearing  as  it  thinks  fit  (/) 
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natk  Ghost  v.  Shama  Sundwra  DosnOf  t&., 
C.  /.,,  JCIK,  26. 
Where,  owing  to  the  conduct  of  the  oppo- 
site party,  an  applicant  for  reveiw  had 
no  opportunity  of  showing  that  a  new 
^ece  of  evidence  which  he  adduced  was 
not  within  fais  knowledge,  or  could  not  be 
adduced  by  her  when  the  decree  was 
passed,  such  opposite  party  cannot  after- 
wards be  allowea  to  object  on  the  ^und 
oftheFuUBench  Rilling  in  20  W.K.,  84 
Bam  Jay  Gupto  v.  SreemvUy  Jvdodesuri, 

A  plaintiff  who  has  obtained  an  incomplete 
decree  can  apply  for  and  obtain  a  review 
on  theg^uim  &at  he  was  entitled,  upon 
the  alli^ntions  and  proofe  on  the  record, 
to  the  lull  relief  which  he  had  sought, 
but  it  is  not  open  to  the  defendant  then 
to  cite  witnesses  whom  he  ought  to  have 
cited  at  the  trial.  Bane  Madhub  Laha 
V.  Shahzada  PakaJUnr,  ib,,  XX„  225. 

Judges  of  the  High  Court  admitting  an  ap- 
plication for  review  are  competent  to 
make  a  qualified  order,  leaving  in  ^e 
Court^  which  was  to  review  the  decision, 
a  discretion  as  to  the  extent  to  which  the 
review  ^ould  he  carried.  Bhoawandeen 
Doobey  ▼.  Mym  Baee,  9  S.  W.  Js.,  P,  C, 
28. 

That  there  is  a  difference  of  opinion  between 
two  decisions  of  the  High  Court  on  ques- 
tions of  fact  is  no' reason  why,  on  review, 
a  reference  to  a  Full  Bench  shall  be  made. 
W,  FeravMon  v.  Government,  9  W,  B,, 
158. 

A  suit  to  reoover  possession  of  an  \individed 
share  of  a  putree  taluk)  where  the  title  to 
the  share  as  against  the  zemindar  depends 
upon  a  grant  made  to  the  plaintiff  and 
oUiereijmalee,  cannot  rightly  proceed  un- 
til the  co-sharers  are  made  parties. 

Where  a  DistHct  Judge,  as  the  lower 
Appellate  Court,  reviewed  his  predeces- 
sor's judgment  and  reversed  his  deci- 
sion, and  the  High  Court  in  special 
appeal  saw  no  gronnd  on  which  it  could 
rightly  disturb  the  judgment  in  ques- 
tion, xt  set  aside  the  review  and  restored 
the  judgment.  Parbutty  Cha/m  Das  v. 
Protah  Chandar  >Sen,  A  W,  B,,  XXIIl^ 
275. 

Hie  objection  to  the  admission  of  a  review 
of  judgment  on  the  strength  of  a ,  new 
document  was  not  allowed  to  prevail  in  a 
ease  where  the  so-called  new  docament 
was  not  the  sole  reason  for  the  admission 
of  the  review.  Huro  Gobind  Pal  v. 
JSwo  Sundri  Chaudhrmn,  S,  W,  B,, 
XVIII.,  818. 

A  suit  having  been  brought  before  a  subordi- 
nate Judge  against  co-sharers  in  a  joint 
property  for  contribution  on  account  of 
costs  levied  from  plaintiffs  in  a  suit  which 
had  been  preferred  by  all  the  co-eharers 
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(plaintiib  and  defendants)  together,  a  de- 
cree was  given  ordering  the  defendants 
to  contribute  jTar  eapiia  in  equal  shares. 
On  application  made  to  the  subordinate 
Judge's  successor  a  review  was  rightly 
granted,  and  additional  evidence  called  for 
as  to  the  respective  shares  of  the  parties 
in  the  property.  Shaikh  Murdatt  AU  v« 
Shaikh  Ti^funul  Smein,  16  &  W.  J2.,  0. 
E.,78. 

In  a  suit  for  confirmation  of  title  to  a  village 
alleged  to  be  in  the  possession  of  plaint^ 
under  a  makururee  pattah,  the  first  Court 
found  the  pattah  to  be  genuine,  and  gave 
plaintiff  a  decree.  The  lower  Appelate 
Court  at  first  doubted  the  genuineness  of 
the  pattah  and  reversed  thatdedsion,  but 
on  an  application  for  review  admitted 
additional  evidence  on  both  sides  and  dis- 
missed the  appeal.  This  is  wrong,  as  the 
Appellate  Court  ought  not  to  have  allowed 
poiots  to  be  explained  away  in  the  review 
stage  by  admitting  additional  evidence 
thereon.  Ihkaet  Xhood  Narain  Sinyhv, 
TooUey  Boy,  15  S.  W.  J2.,  9. 

(A)  After  the  expiration  of  the  period  allowed 
by  Uw  for  making  an  application  for  a  re- 
view, the  Court  has  no  jurisdiction  to  en- 
tertain it,  without  just  and  reasonable 
ground,  to  the  satisfactidn  of  the  Court, 
being  assigned  for  the  delay.  Preferring 
an  appeal  is  not  a  jtist  and  reasonable 
cause  lor  not  preferring  an  application  for 
review. 

Where  the  Court  granted  a  review  without 
any  cause  having  been  assigned  for  th* 
delay,  and  varied  its  former  decree,  the 
Hifdi  Court,  reversing  all  that  was  done 
under  the  review,  restored  the  former 
decree.  Jfhhira  v.  Batapa  Mahadan  ShittL 
Bern.  H.  a,  B.,  VllZy  284.  See  also 
Sulimun  Sing  v.  Shumsher  Sing^  M.  jL 
ii.,S.A,Ly68. 

Time  for  obtaining  copies  of  judgments 
should  not  be  allowed  in  applications  for 
review.  Fhabhoo  Sahoo  v.  Muist  Fuu(h 
dor  Koer,  17  8.  W,  A,  280. 

An  application  was  filed  for  review  of  judg- 
ment of  three  out  of  five  analogous  eases 
decided  by  the  High  Court,  the  judgment 
in  two  of  which  had  been  reversed  by  the 
Privy  Council.  The  application  was  made 
after  a  lapse  of  more  than  ninety  days  from 
the  date  of  judgment,  but  under  the  cir- 
cumstances, the  delay  was  not  held  a  bar 
to  the  granting  of  the  review.  Satto  Sara/i^ 
GhosaL  Bahadur  Y,  Tami  Charan  GhoUt 
3  B.  L.  A,  A.  a,  287. 

Where  an  application  for  review  of  an  order 
in  execution,  made  after  i^ety  days  from 
the  order,  was  granted,  simply  on  the 
ground  that  in  the  execution  case  of  an- 
other person,  upon  the  same  decree,  the 
decision,  which  apparently  proceeded  upon 
the  same  ground  as  the  dedsbnin  this 
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FAinn. 

CHAPTER  XLVm. 

I 

I^BCIAL  BULSS  BELATIXa  TO  THE  ChABTKRKD  HlQfi 
COXTBTS. 

631.  This  chapter  applies  only  to  High  Courts  which 
_ ,  are  or  may  hereafter  be  established 

to^SilSHl&&^    nnderthetwenty^urthandtwenly. 
fifth  of  Victoria,  chapter  104,  (an  AH 
for  establishing  High  Courts  of  JvtUcattare  in  India). 

632.  Except  as  provided  in  this  chapter  the  provisions 
Application  of  Code  to  High     of  this  Code  apply,  to  SQCh  High 

CourtB.  Courts. 

633.  The  High  Court  shall  take  evidence^  and  record 
High  Court  to  record  judg-    judgments  and  orders  in  sudi  man- 

ments  aooording  to  its  own  ner  as  it  by  rule  from  time  to  time 
'"^  directs, 

634.  Whenever  a  High  Court  shall  consider  it  necessary 
^       .      ■,  ^       that  a  decree  made  in  the  exercise  of 

Power  to  order  execution     :"*^  »  ^^4^=^  ■-•v.^  ***  w^^^a^  v«n?  x« 
of  decree  before  ascertain-     itS  oromaiy  ongmal  ClVli  junsoiC- 

ment  of  costs,  and  ezecn-  tion  should  be  enforced  before  the 
tion  forcosts subsequently,  amount  of  the  costs  incurred  in  the 
mit  can  be  ascertained  by  taxation,  the  Court  may  order 
that  the  decree  shall  be  executed  forthwith,  except  as  to  so 
much  thereof  as  relates  to  the  costs ; 

and,  as  to  so  much  thereof  as  relates  to  the  costs,  that 
the  decree  may  be  excnted  as  soon  as  ibe  amount  ol  die 
costs  shall  be  ascertained  by  taxation. 

635.  Nothing  in  this  Code  shall  be    deemed  to  aa- 
Attorneys  not  to  address    thoriae  any  person  on  behiJf  <rf  an- 

Court  except  when  au-  other  to  address  the  Court  in  the 
thorized.  exercise^  of   its    ordinary  original 

dviljurisdiction  or  to  examine  witnesses,  exeq>t  when 
the  dourt  shall  have,  in  the  exercise  of  the  power  confeiv 
red  by  its  charter,  authorized  him  so  to  do,  or  to  inter- 
fere with  the  power  of  the  High  Court  to  make  rules 
conceming,advocates,  vakils  and  attorneys. 

636.  Notices  to  produce  documents,  summonses  to  wit- 
Process  of  High  Courts    nesses,  and  every   other  judicial 

may  be  served  by  attorneys     proceSS,    ISSUed   m    the   exercise  of 

in  suit  the  ordinary  or  extraordinary  ori- 

ginal civil  jurisdiction  of  the  High  Court,  and  of  its  matri- 
mdnial,  testamentary  and  intestate  jurisdictions,  except 
summonses  to  defendants,  issued  under  section  65,  wnts 
of  execution  and  notices  under  section  658>  may  be  serped 
by  the  attorneys  in  the  suit,  or  by  persons  employed  by 
them  or  by  such  other  p^:sons  as  we.  High  Court  by  any 
rule  or  order  from  time  to  time  dire<^. 
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ease,  kad  been  reTenedbjrtlM  Hlg^  Conrt^ 
•ueh  order  admiktiiig  t^  raview  was  open 
to  appeal  and  must  be  aet  aside.  Jtoff 
Oooaur  Suhaye  v.  Achebwr  Loll,  18  S, 
W,  B.,  110. 

A  deojaion  ol  the  Priv^  Oooncil  in  1871*  as  to 
a  queafcioQ  of  fact  in  another  suit^  or  the 
pendency  of  the  appeal  in  the  fli^  Court, 
la  DO  caaae  f  yr  not  haying  preferred  an 
application  for  review  wiiMn  ninety  days 
from  the  date  of  the  deeree.  Bolaka  Lull 
▼.  Manjee  LaU,  17  S.  W,  R,  168. 

An  appeal  lies  from  the  order  of  a  lower 
Court  deciding  what  is  just  and  reason- 
able cause  for  admitting  an  application 
for  review  after  Um  prescribed  period  of 
.  ninety  days  hare  elapsed,  and  an  Appel- 
late Court  has  power  to  look  at  the  reason- 
ableness or  sufficiency  of  the  oaose  assign- 
ed for  admitting  such  review.  Shama 
Churan  Chuc&rbvtty  v.  Binddbtm 
CkM0uU>r  Ro^,  8,  W.  A,  JX,  187. 

A  second  apphcation  for  review  of  judg- 
ment can  be  admitted,  although  the  fiiBt 
application  has  been  rejected  as  founded 
on  insuffieient  grounds.  Ihlieerooddeen  t. 
Kalachvnd  Sinar,  1  W,  R^^l, 

(I)  When  a  case  is  admitted  to  review  l^the 
deciding  Judge,  and  tried  afterwards  by 
anotitker  Judge,  that  new  Judge  ought  to 
try  only  the  point  directed  by  the  order 
of  review.  Uvrro  Chwndtr  Chwikerhut' 
ty  V.  RamkUhore  CkuoIterbuUy,  W.  R», 
18di,  142. 

A  case  should  not  be  decided  on  the  mere 
admission  of  an  applieation  for  review  of 
judgment.  After  the  admission  of  the 
aplicatioa  for  review,  a  day  diould  be 
fixed  and  notified  for  the  hearing  of  the 
case  so  admitted  to  be  reviewed. 
Parbuttyr.  Xkoobun,  8  W.  R.,184. 
Where  a  defendant,  in  the  presence  of  the 
mookhtears  on  both  sides,  gives  evi- 
dence that  no  summons  was  served  on 
him  in  a  case  leading  to  the  ew-foirte 
decree  against  him,  the  Court's  order  to 


enter  the  case  on  the  register  or  reviewer 
is  a  proper  order  admitting  the  review. 
Annund  Moyee  Donee  Chaudhrain  v. 
AnnundSoondur  MdokerjiflZ  S.  W,  B., 
237. 

Where,  at  the  time  of  granting  an  applica- 
tion for  review  of  judgment,  the  Court, 
proceeded  to  difipose  of  the  whole  matter 
at  once  as  on  a  re-hearing.  Beld,  that  so 
much  of  the  order  as  granted  the  appli- 
cation for  review  was  final  and  not  open 
to  appeal,  but  that  so  much  of  it  as  went 
to  dispose  of  the  case  finally,  as  on  a  re- 
hearing, was  a  distinct  order  and  open  to 
appeal.  Ahmvd  Hosscin  Jan  v.  4^Atir- 
lanund  Tewari,  6  W,  B,,  301. 

When  a  review  of  a  decision  has  been  ad- 
mitted, the  whole  case  is  thereby  re- 
opened. Sainal  RanehTwd  v.  Ihulabh 
Jhiarka,  Bam.  JET.  C,  X,  360. 

When  the  decision  of  a  lower  Court  is 
admitted  to  review,  the  suit  becomes  in 
all  respects  a  new  one,  and  its  decision 
will  be  guided  by  precedents  then  in 
force, — e,  ff.,  by  a  subsequent  Pull 
Bench  ruling  of  the  Hich  Court  con- 
taining an  exposition  of  the  law  contrary 
to  that  which  prevailed  at  the  time 
when  the  decision  sought  to  be  reviewed 
was  passed.  Alladnumee  Bassia  v.  Joy 
Sunkur  Roy,  &  W,  R,  VII.,  408. 

Where  a  judge,  who  had  ordered  a  cer- 
tificate of  cuardiansbip  to  be  sranted 
under  Act  aL.  of  1858,  granted  a  re- 
view of  his  order  on  one  point.  Held,  that 
he  had  no  power  to  re-open  another 
Question  which  he  had  already  decided 
finally,  and  on  which  no  application  for 
review  was  made.  Bay  Nath  Sohoy  ▼, 
Wazeer  Narain,  ».,  XXIV,,  427. 

It  is  competent  to  the  High  Court,  on  an 
application  for  review^  to  delay  their 
final  decision  until  a  doubtful  question 
of  law  has  been  settled  by  a  Full  Bench. 
Nohokiito  Mookerji  v.  KoyUUh  dmndar 
Bhmttaoharyi,  ib.,  XX.,  459. 


CHAPTBE  XLVIII. 
Defur  digniori. 

The  High  Courts  establi^ed  atCaleutta,  Madras,  Bombay  and  Allahabad,  and  any  Courts 
that  may  hereafter  be  eatablished  under  Vie.  24,  and  20,  L,  104,  follow  the  provxnons  of 
this  Code  except  as  to : — 

(1)    Taking  of  evidence. 

!2)    Reoonl  of  judgment  and  orders. 
^)    Bxeoutien  of  decree  in  so  far  aa  they  are  empowered  to  order  exeoutioD  before 
aaoertsinmeni  of  oosts  and  execution  lor  ooets  subsequent  to  their  ascertainment  by  exe- 
cution. 

(4y  Attorneys  who  cannot  address  the  Court  or  examine  witoeisea  except  when  speci- 
ally empowered  by  the  Court. 

(5)  Servieeof  pcoocssea  which  may  be  served  by  attomeya  in  the  suit  or  persons  em- 
ployed by  them. 
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637.  Any  non-judicial  or  fuim-judicial  act  which  this 
_     .  ^. . ,    ,        ^      Code  requires  to  be  done  by  a 

i^^'i^."^"^  Judge, andany act  which  may  be 
done  by  a  Commissioner  appointed 
to  examine  and  adjust  accounts  under  section  394,  may  be 
done  by  the  Registrar  of  the  Court  or  by  such  other  oflEi- 
cer  of  the  Court  as  the  Court  may  direct  to  do  sudi  act 

The  High  Court  may  from  tnne  to  time  by  rale  declare 
what  shall  be  deemed  to  be  non-judicial  and  guoW^udicud 
acts  within  the  meaning  of  this  section. 

638.  The  following  portions  of  this  Cbde  Asil  not 
Section  not  applying  to        apply  to  the  High  Court  in  the 

High  Court  in  ori^iudoiTil  exercise  (^  its  ordinary  or  ex- 
juriidiotioa  traordinaiY  original  civil  iuris- 

diction,  namely,  sees.  16, 17,  54,  clauses  {a)  and  (*;,  57, 
119,  160, 182,  to  186  (both  inclusive),  187,  189, 190,  191, 
192  (so  far  as  relates  to  the  manner  of  takii^  evidence), 
198  to  206  (both  inclu-e  sive),  261,  and  so  much  ol  409 
as  relates  to  the  making  of  a  memorandum, 

and  sea  579  shall  not  apply  to  the  High  Court  io  the 
exercise  of  its  appellate  jurisdiction. 

CJode  not  to  effect  High        Nothing  in  this  Code  shall  ei- 

Oomt  in  exercise  of  ineoi*    tend  or  apply  to  any  High  Court  in 

Tent  Jnxifldiction.  ^^  exercise  of  its  jurisdiction  as  an 

Insolvent  Court 

689.    The  High  Court  may  from  time  to  time  frame 

Poweiflto  frame  foimfli     ^S™^  ^^^  ^^V  proceeding  in  mch 
Court,  and  may  make  rules  as  to  the 
books,  entries^  and  accounts  to  be  kept  by  its  officeiiw 


PART  X 

CHAPTER  XLIX. 
Miscellaneous. 

^M  640.  (21)  Women,  (m)  who  according  to  the  customs 
Exemption  of  certain  ^^^  manners  of  the  country  ought 
women  from  personal  ap-  not  to  be  compelled  to  appear  in 
pearance.  public,  diall  be  exempt  from  perso- 

nal appearance  in  Court. 

But  hothing  herein  contained  shall  be  deemed  to  exempt 
such  from  arrest  in  execution  of  dvil  process. 

M,  641.  (22)  The  Local  Government  may,  by  notification 
Local  Government  may  ^^  ^^^  official  Gazette  exempt  from 
exempt  certain  persons  from  personal  appearance  in  Court  any 
personal  appearance.  person  whose  rank,  (it)  in  the  opi- 

nion of  such  Government,  entitles  him  to  the  privilege  of  ex- 
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(6)  Perfonnaace  of  non  judicial  or  |^i<a«i-judioial  acts,  and  of  aotft  ordinarily  done  by 
m  Commiasionery  aa  examination  and  adjustment  of  amount.  These  may  be  done  by  the 
Registrar  or  other  officer  appointed  by  the  Court.  A  list  of  sections  that  do  not  apply 
to  tibe  Courts  is  given  in  sec.  638.  The  Insolvency  jurisdiction  of  the  High  Court  is  in  no 
way  to  be  affected  by  the  Code. 


CHAPTER  XlilX. 

Diafeda  membra. 

Women  who  ought  not  to  beoompelled  to  appear  in  public  by  the  custom  of  the 
country,  and  persons  specially  exempted  by  Government,  are  not  to  be  cited  to  appear  in 
Court.  This  does  not,  however,  exempt  women  from  arrest.  List  of  names  of  persona 
specially  exempted  is  to  be  sent  to  the  High  Court  by  tiie  local  Qovemment,  and  kept  in 
each  subordinate  Court  where  they  may  reside.  When  they  claim  such  privilege^  and 
render  examination  by  commission  necessary,  they  must  pay  the  costs  unless  the 
party  requiring  the  evidence  do  so.  Judges,  Magistrate,  and  Judicial  Officers  going  to^ 
presiding  in,  or  returning  from  Court ;  putties  to  a  suit  and  tl^eir  pleaders  and  recognized 
agents,  and  witnesses  under  summons  in  going  to,  attending,  or  returning  from^  a  suit 
at  Court,  are  also  exempted  from  arrest. 

Where  any  Court  considers  there  exists  sufficient  ground  for  investigating  a  chai^  of 
perjury,  &lse  personation,  fraudulent  removal  of,  or  claims  to  property,  and  forgeiy 
made  in  the  course  of  a  suit  or  nrooeeding,  or  with  respect  to  aiy  docunlent  ofifered  in 
evidence,the  Court  may  order  tne  person  to  be  detained  till  its  rising,  and  then  in  cus* 
tody  or  on  bail  before  the  ICagistrate.  Evidence  and  documents  relative  to  the  chai^ 
must  be  sent  over  also,  and  the  Court  can  bind  over  any  person  to  appear  and  give  evi- 
dence. Then  follow  a  few  miscellaneous  provisona— the  forms  attached  are  to  be  used  for 
the  purposes  assigned  to  them;  the  present  language  of  the  Court  is  to  be  its  language  un- 
til the  Local  Government  order  otherwise ;  Registrars  of  Small  Cause  Courts  are  empower- 
ed to  state  cases  for  the  opinion  of  the  Judge ;— the  procedure  in  suits  applicable  mutatis 
mutandis  to  miscellaneous  proceedings,  persons  resident  in  another  distnot,  and  property 
similarly  situated,  can  be  arrested  and  attached  by  sending  the  process  to  the  District 
Court  under  whose  jurisdiction  they  are  to  be  found.  The  rules  in  Chapter  XIX.  for 
arrest,  sale  and  pa^inent,  in  XIV.  and  XV.  for  evidence,  are  extended  to  all  proceedings 
i  Code.    Persons  resisting  arrest  or  escaping  from  custody,  can  be,  on  conviction 


under  the  i 

before  a  Magistrate,  punished  wil^  six  months'  imprisonment,  or  &e  up  to  one  thousand 
rupees.  The  High  Courts  are  empowered  to  make  rules  for  adinission  in  misoeUaneons  pro* 
ceedin^  of  affidavits  as  evidence  and  for  regulating  matters  oonnected  with  Civil  Prooe- 
dure  of  Courtji  subordinate  to  them. 


(m)  This  cannot  be  extended  to  women  of 
"rank"  not  falling  within  the  description  : 
it  applies  as  a  rule  to  native  i^«men  only. 
JMcUr.  Aiiddleton.S.  W.Jl,  r//J.,282; 
but  in  the  case  Hnssaini  Btbee  v.  JVm 
£hanwn,  28th  Februaiy,  1868,  M.  S.  S.,  a 
woman,  by  birth  an  Eurasian,  was  exempt- 
ed on  the  plea  of  having  been  brought 
up  as  apurdah  woman,  i^gain  in  the  case 
^istomohun  Mookergee-,  v.  S.  Jf.  Ader' 
money  Dahee^  a  native  woman  was  allowed 
to  be  examined  in  the  shelter  of  her  pal- 
kee,  though  not  strictly  entitled  to  the 
privilege.  Hyde  II.,  S8.  Again,  in  €har- 
oMub  V.  Juggemath  Pershad  Mitter  a 

.  oommission  was  granted  to  examine  a 
witness,  but  on  the  express  condition  that 
the  depositions  would  be  suppressed  if  it 
were  afterwards  proved  that  she  mi^t 
have  appeared.  Morton  277*  In  a  civil 
process  this  section  does  not  protect  pur* 


dah  women  from  arrest.  Mahartmi  cf 
Bnfdn>an  y.S.  M,  Baroda  Sundari  Debi^ 
B,  L.  JL,  /.,  F.  B.,  31. 
fn)  In  the  case  Naktwagah  Juggut  Inder 
BuwnaH,  the  case  was  institute  throuffb 
an  agent.  The  lower  Coui^  cited  the 
Kajah  to  appear  as  a  witness,  l^e  Rajah 
claimed  the  privilege  accorded  by  this 
section,  and  requested  that  the  evidenoe  of 
his  agent  mifht  be  acc^[>ted.  The  lower 
Court  refused  the  boon,  holding  that  the 
privilege  only  extended  to  a  case  where 
the  (Tji^^ionefi^  «tiffMfum««2  the  privilefl^ 
son  and  not  where  the  Oowrt  required  hia 
attendance.  The  High  Court  on  appeal 
decided  that  the  Deputv  Collector  was 
bound  to  receive  the  evidence  of  the  ge- 
neral agent  and  decided  the  case  upon  the 
tendered  evidenoe  ;  also  that  the  refusal 
of  the  Rajah  to  appear  when  he  had  » 
right  to  the  pritOei^  and  his  appointment 
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empti(mi  and  maj,  by  like  notification^  withdraw  such 
privilege. 

The  names  and  readences  of  the  persona  so  exempted 
List  of  names  of  persona  ^^^^  from  time  to  time  be  forwarded 
exempted  to  be  kept  in  to  the  High  Court  by  the  Local 
■ubordinate  Court.  Government,  and  a  list  of  such  per- 

sons as  reside  within  the  local  limits  of  the  jurisdiction  of 
each  Court,  subordinate  to  the  High  Court,  shall  be  kept 
in  such  subordinate  Court. 

When  any  person  so  exempted  claims  the  privilege  of 
Coats  of  commission  ren-  8^ch  exemption,  and  it  is  conse- 
dered  necessary  by  claiming  quently  necessary  to  examine  him 
privilege.  ]^j  commission,  he  shall  pay  the 

costs  of  that  commission,  unless  the  party  requiring  hia 
evidence  pays  such  costs. 

M.  642.  No  J  udge.  Magistrate,  or  other  judicial  &fficer8hal} 
be  liable  to  arrest  imder  this  Codo 
J^rson.  exempt  from  ^i^jj^  g^j^^^  ^^  presiding  in,  or  re- 
turning from  his  Court. 

And,  except  as  hereinafter  provided,  the  parties  to  a  suit 
and  their  pleaders  and  recognized  agents  shall  be  exempt 
from  arrest  under  this  Code  while  going  to  or  attending 
a  Civil  Court  for  the  purpose  of  such  suit;  and  while  re- 
turning from  such  Court.  Witnesses  acting  in  obedience 
to  a  summons  shall  be  similarly  exempt. 

1111,643.  (16, 17  and  19,  Act  23  of  1861)   ^Wheninacase 

pending  before  any  Court,  there  ap- 

^^Pi^nre  in  ctaeof  cer-  ^^^^^  q^^^  sufficient  ground 

for  sending  for  investigation  to  the 
Magistrate  a  charge  of  any  such  offence  as  is  described  in 
section  193,  196, 199,  200,  205,  206,  207,  208,  209,  2l0, 
463,  471,  474,  475, 476  or  477  of  the  Indian  Penal  Code, 
which  may  be  made  in  the  course  of  any  other  suit  or  pro- 
ceeding or  with  respect  to  any  document  offered  in  evi- 
dence in  the  case,  the  Court  may  cause  the  person  ac- 
cused to  be  detained  till  the  rising  of  the  Court,  and  tnay 
then  send  him  in  custody  to  the  Magistrate,  or  take  suf- 
ficient bail  for  his  appearance  before  the  Magistrate. 

The  Court  shall  send  to  the  Magistrate  the  evidence 
and  documents  relevent  to  the  charge,  and  may  bind  over 
any  person  to  appear  and  give  evidence  before  such  Magis- 
trate. 

The  Magistxate  shall  receive  such  charge  and  proceed 
with  it  according  to  law. 

im  644.^  Subject  to  the  power  conferred  on  the  BBgh  Court 

^      .  .        ...     by  section  639  and  by  the  twenty- 

^^J^  tarns  in  fonrih    fourth  and  twenty-fifth  of  Victoria, 

chapter  104,  section  15,  the  forms 

set  forth  in  ihe  fourth  schedule,  hereto  annexed,  witii  such 
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ef  A  spedftl  agent,  were  not  siiflGicient 
groimcuB  for  dimniiming  the  miU  Marsh. 
627. 

A  Hindu  purdah  woman  is  entitled  to 
reoeiTe  in  the  Courts  of  this  country  that 
potection  which  the  Court  of  Chancery 
ui  TCngWnil  always  extends  to  the  weak, 
ignorant^  and  iuBrm,  and  to  thoee  likely 
to  be  imposed  upon  bv  the  exertion 
of  undue  influence.  Biie9  Rukhun  v. 
Shaikh  Ahmed  MMitain,]^.  W.  R.,  XXIL 
443. 

In  the  case  of  an  unmarried  girl  of  some 
12  years'  of  a^  without  toy  distinguished 
reaak  or  station,  but  belonging  to  that 
daas  of  Hindu  society,  the  female  mem- 
bers of  which  never  go  out  in  public. 
Seld,  that  she  is  entitled  to  the  privilege 
even  though  it  was  essential  to  have  her 
testimony  in  a  case  recorded  by  the  Judge 
himself,  aodthat  her  testimony  should  he 
taken  out  of  Court  under  suitable  precau- 
tion. MMuath  Shigh  v.  Mu$$t.  Moarta 
Koo0r,  S.  W.  H.,  F.,  XXIV,,  375. 

'(o)  The  folhmng  are  the  section  aUuded 

(193)  Giving  or  fabricating  false  evidence 
in  a  judiciiu  proceeding. 

Giving  or  fabricating  false  evidence  in  any 
other  case. 

(196)  Using  in  a  judicial  proceeding  eri- 
dcmce  known  to  be  false  or  fabricated. 

(199}  False  statement  made  in  any  declar- 
ation which  is  by  law  received  as  evi- 
dence. 

(200)  Using  as  true  any  such  declaration 
known  to  be  false. 

(206)  False  personation  for  the  purpose 
of  «ny  act,  or  poceeding  in  a  suit,  or  cri- 
minal prosecution,  or  for  becoming  bailor 
leoority. 


(206)  Fraudulent  removal  or  concealment, 
&c.,  of  property  to  prevent  its  seicure  as 
a  forfeiture,  or  in  satisfaction  of  a  fine 
under  sentence,  or  in  execution  of  a  de* 
cree. 

(207)  Claiming  property  without  right, 
or  practising  deception  touching  any 
right  to  it,  to  prevent  its  being  taken  as 
a  forfeiture,  or  in  satisfaction  of  a  fine 
under  sentence,  or  in  execution  of  a  de- 
cree. 

(208)  Fraudulently  sufifering  a  decree  to 
pass  for  a  sum  not  due.  or  suffering  de- 
cree to  be  executed  after  it  has  been  ssJtis- 
fied. 

(209)  False  daim  in  a  Court  of  Justice. 

(210)  Fraudulently  obtaining  a  decree  for 
a  sum  not  due  or  causing  a  decree  to  be 
executed  after  it  has  been  satisfied. 

(463)    Relates  to  forgery. 
(471)    To  using  as  genuine  a  forged  docu- 
ment known  to  be  forged. 

(474)  To  having  possession  of  a  document 
^    knowing  it  to  be  forged,  with  intent  to  use 

it  as  genuine. 

(475)  To  coimterfeiting  a  device  or  mark 
used  for  authenticating  documents,  other 
than  those  described  in  sec.  467  of  the 
Indian  Penal  Code,  or  possessing  counter- 
feit marked  materiaL 

(476)  (To  counterfeiting  a  device  or 
mark  used  for  authenticating  documents) 
other  than  those  described  in  sec.  4<7  of 
the  Indian  Penal  Code,)  valuable  security, 
win,  or  authority  to  make  or  transfer 
any  public  security,  or  to  receive  any 
money,  &c.,  or  possessing  counterfeit 
marked  materiaL 

(477)  Fraudulently  destroying  or  defacing^ 
attempting  to  destroy  or  deUce,  or 
tingawiU,  &e. 
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variation  as  the  circumstances  of  each  case  require,  shall 
be  used  for  the  respective  purposes  therein  mentioned. 
M,  645.    The  language  which,  when  this  Code  comes  into 
force,  is  the  language  of  any  Court 
^L|mgaageof«ibordiB«te    subordinate  to  a  High  Court^shall  con- 
tinue to  be  thelanguage  of  suchsub- 
ordinate  Courtuntil  the  Local  Oovemmentotherwise  orders; 
but  it  shall  be  lawful  for  the  Local  Government  from 
time  to  time  to  declare  what  language  shall  be  the  lan- 
guage of  ^very  such  Court. 

H.  646.    (42,  Act  11  of  1865)    Whenever  the  Registrar 
Power  of  Registrars  of    ^^  »  Court  of  Small  Causes  has  any 
SmaU  Cause  Courts  to  state    doubt  upon  any  question  of  law,  or 
<5*s^  usage  having  the  force  of  law,  or  as 

to  the  construction  of  a  document,  which  construction  may 
affect  the  merits  of  the  decision,  he  may  state  a  case  for 
the  opinion  of  the  Judge;  and  all  the  provisions  herein 
continued  relative  to  the  stating  of  a  case  by  the  Judge 
shall  apply,  mutatis  mutandis,  to  the  stating  of  a  case  by 
the  Registrar. 

jy|,647.  (38,  Act  28  of  1861)  The  procedure  herein  pre- 

^     scribed  shall  be  followed  as  far  as 

Miscellaneous    proceed-    it  can  be  made  appHcable,  in  aU 

proceedings  in  any  Court  of  civil 

jurisdiction  other  than  suits  and  appeals. 

The  High  Court  may  from  time  to  time  make  rules  to 
provide  for  the  admission,  in  Such 
•s^S!"  ""^         '^*"    proceedings,  of   affidavits    as  evi- 
dence  of  the  matters  to  which  sudi 
affidavits  respectively  relate;  and  such  rules,  on  being  pub* 
lishedinthe  local  official  Gazette,  shall  have  the  force  of  law. 
lyi^  648.    If  any  person  to  be  arrested  or  any  property  to  be 
Procedure  when  person  to  be     attached  under  this   Code,    re- 
arrested or  property  to  be  attach,     sides  or  is  situate  outside   the 
ed  is  outside  the  District.  District  within  which  the  Court 

issuing  the  warrant  of  arrester  making  the  order  of  attach- 
ment is  situate,  such  Court  shall  send  to  the  District  Court 
within  the  local  limits  of  whose  jurisdiction  such  person  or 
property  resides  or  is  situate,  a  copy  of  the  warrant  or  or- 
der, together  with  the  probable  amount  of  the  costs  of  the 
arrest  or  attachment. 

The  District  Court  shall,  on  receipt  of  such  copv  and 
amount,  cause  the  arrest  or  attachment  to  be  made  by  its 
own  officers  or  by  a  Court  subordinate  to  itself,  and  shall 
inform  the  Court  which  issued  or  made  Such  warrant 
order  of  the  arrest  or  attachment,Crt 

and  the  Court  making  any  arrest  under  this  section  shall 
send  the  person  arrested  to  the  Court  by  which  the  warrant 
of  arrest  was  issued. 
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(p)  With  rigtfdloaiUohmiiitk  thu  Motion 
dottaol  «pp^ to SmaU GMiif  Conrtf. 


51 
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M.  649.     (296)  The  rules  contained  in  chapter  XIX. 

shall  apply  to  the  execution  of  any 

^^^Z:rf^^X'^^fr   judicial  proce™  for  the  arrest  of  a 

pftymont.  person  or  the  sale  of  property  or 

{payment  of  money,  wmch  may  be 

desired  or  ordered  by  a  Civil  Court  in  any  civil  proceeding. 

M.  650.  (220)  The  provisions  of  chapters  XTv.  and  XV. 

relating  to  witnesses  shall  apply  to 

to1Sto^°  "    *!'  P««o^  required  to  give  evi- 

dence,  or  to  produce  documents  in 

any  proceeding  under  this  Code. 

M.  651.    Whoever  offeis  any  resistance  or  illegal  obstruct 
^     ,  tion  to  the  lavrful  apprehension  of 

J^^:^^"^    hixnselfunderthis  Code,  or  under 
the  warrant  of  any  Court  of  Civil 
Judicature,  or  escapes  or  attempts  to  escape  from  any  cus* 
tody  in  which  he  is  lawfully  detained  under  this  Code  or 
under  such  warrant,  shall,  on  conviction  before  a  Magistrate, 
be  punished  with  imprisonment  for  a  term  which  may  ex- 
tend to  six  months,  or  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  both,  (q) 
M.  652.    (40,  Act  23  of  186 1)  The  High  Court  may  from 
i>        X       1.      u  .ji      ^^™®  ^  *^^^  make  rules,   consist* 
«/X  o^P^eSu'^'"'*-    e'^t  With  this  Code,  to  regulate  any 
matter  connected  with  the  proce- 
dure of  the  Courts  of  Civil  Judicature  subject  to  its  super- 
intendence.   All  such  rules  shall  be  published  in  the  local 
official  Gazette,  and  shall  thereupon  have  the  force  of  law. 
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(s)  Utk  sheriff,  npon  the  representation  of  a 
defendant  hi  nia  ciurtody,  under  a  wilt 
of  oa.  M.,  that  he  ia  anffering  Tery  se- 
Teiely  in  healthy  takes  upon  himself  to 
make  a  relaxation  of  the  miprisonment^ 
and  permits  the  defendant^  accompanied 
by  ever  so  many  of  his  own  officers,  to  ^ 
and  reside  in  a  hoose  of  his  own,  it  will 
he  an  escape. 

A  sheriff  having  taken  a  person  in  execu- 
tion under  a  writ  otea^  m.  is  bound  to 
keep  him  in  his  own  jail,  and  eannotof 
his  own  authority  allow  the  prisoner  to 
make  a  jail  for  himself.  He  is  bound 
to  keep  him  in  a/rota  et  aUva  ovsiodid  in 
order  toenfOTce  payment  of  the  debt^ 
and  if  he  relax  that  <»rotom  otutodiamot 
all,  so  £ar  the  pressure  to  compel  the 
payment  of  the  debt  is  relaxed  also, 
which  the  ahianB.  has  no  ri^^t  to  do. 

The  plaintiff  in  any  case,  m  order  to  be 
banred  from  continuinff  his  execution,  and 
from  having  the  benefit  of  his  judgment, 
must  voluntarily  discharge  the  defendant 
out  of  custody.  If  he  does  discharge  him 
out  of  custody,  if  it  be  only  for  a  week, 
he  cannot,  by  any  agreement  whioh  he 
may  make  with  the  ddendant^  afterwards 
re-take  him,  although  the  defendant  may 
possibly  have  agreed  that  if  he  does  not 
pay  the  money  within  a  week  he  shall  be 
re-taken. 

Where  a  defendant^  in  custody  of  the  sherifl^ 
under  a  writ  of  ea,  m.,  with  his  own 
consent,  and  the  consent  of  the  plaintiff 
and  of  the  sheiiff,  was,  on  account  of  tiie 
state  01  his  health,  allowed  temporarily 
to  reude  outside  the  jaU,  the  sheriff^ 
officers  continuing  all  the  time  about  the 
premises  he  occupied,  the  defendant 
was  estopped  fnnn  saying  that  the 
custody  in  which  he  then  was,  was  not 
the  custody  of  the  sheriff;  when  both  | 


parties  intended  itto  be  so.  In  point 
of  law  such  custody  should  be  treated  as 
the  custody  of  the  sheriff;  and,  it  ap- 
pearing that  it  was  not  the  intention  of 
either  party  that  the  defendant  should 
be  discharged,  but  that  what  was  done 
was  a  matter  of  indulgence  and  kind- 
nesstohim,  there  was  nothing  in  the 
law  to  prevent  it  from  being  a  oontinu* 
ing  custody  of  the  aheriff  by  arrangement 
of  parties. 

A  creditor  may,  under  certain  drcum- 
stances,  or  if  he  feels  it  to  be  really  mate- 
rial and  important  to  the  del>tbr,  change 
the  place  of  imprisonment,  and  relax 
somewhat  the  rigour  of  imprisonment 
without  discharging  the  debtor  from  hie 
debt,  when  it  dearly  was  not  the  mean- 
ing of  either  party  that  any  sudi  dis- 
charge should  take  place. 

If  a  plttntiff  intimates  to  a  sheriff  that  he 
is  inclined  to  grant  the  indulgence  to  a 
prisoner  of  going  to  another  house  in 
custody  of  the  sheriff's  officers,  the 
sheriff  may  refuse  without  a  rule  of 
Court  for  that  purpose;  but  if  the 
sheriff  consent, ,  he,  when  defendant  is 
in  the  private  house  with  the  officers 
about  him,  may  be  liable  to  an  action  for 
escape,  if  it  appear  that  he  has  not 
used  proper  care ;  if  he  removes  his 
peons,  or  employs  persons  who  have 
not  tfl^en  sufficient  care  to  prevent  the 
prisoner  from  escaping ;  still  it  would 
be,  under  all  circumstances,  fora  jury  to 
4  consider  whether,  being  in  some  measure 
instrumental  in  it,  the  plaintiff  oueht  to 
recover  a^sdnst  tiie  sheriff  at  aU.  It 
would  be  a  question  of  fact  to  be  decided 
under  aU  the  dronmstances  of  the  case, 
Baine$  ▼.  The  Eagt  India  Com^^any^ 
M,  I.  A,,  vol.  e,  467. 
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THE  FIRST  SCHEDULE. 
{See  section  3). 


A,-.STATUTB  RBPBALED. 


Year  and  chapter. 

Title. 

Extent  of  repeaL 

29  Char.  II.  chap.  7 

An  Act  for  the  better  observance 
of  the    Lord's    day  commonly 
called  Sunday. 

The  whole. 

B.-ACTS  REPEALED. 


Number  and  year. 


IX  of  184,0. 


XXIII  of  1840. 


vniofisti. 

XXVI  of  1841. 

XIV  of  18A8, 
XVII  of  1852. 
XXXIII  of  1862. 


VI  of  1855. 
XXXIV  of  1855. 
VIII  of  1859. 


XXm  of  1861. 
XX  of  1862. 

XXIV  of  1862. 
IX  of  1863. 


Subject  or  title. 


For  amending  the  law  administer- 
ed in  Her  Majesty's  Courts  of 
Justice  with  reference  to  Arbitra- 
tions, Damages,  and  interested 
Witnesses. 

For  executing  within  the  local 
limits  of  the  jurisdiction  of  Her 
Majesty's  Courts  legal  Process 
issued  by  authorities  in  the  Mo- 
fassal. 

Interpleader 

Extending  3  <fc  4  Wm.  IV,  c.  42... 

Commissions  for  taking  affidavits. 
Special  cases 
Enforcement  of  judgments 


Writs  of  execution 

Execution  of  judgments 

For  simplifying  the  procedure  of 
the  Courts  of  Civil  Judicature 
not  established  by  Royal  Char- 
ter.   

To  amend  Act  VTII  of  1859      •.. 


Extent  of  repeal. 


So  much  as  has  not 
been  repealed. 


So  far  as  it  relates 
to  the  execution  of 
the  process  of  Ci- 
vil Courts, 

The  whole. 

So  much  as  has  not 
been  repealed. 

The  whole. 

The  whole. 

The  whole  Act,  ex- 
cept so  far  as  it  re- 
lates id>  the  decrees 
of  Military  Courts 
of  Etequests. 

The  whole. 

The  whole. 

So  much  as  has  not 
been  repealed. 


To  provide  for  the  levy  of  Fees 
and  Stamp-duties  in  the  High 
Court,  <fcc. 

To  continue  in  force  Act  XX  of 
1868  

To  amend  the  C,  of  C.  Procedure 


So  much  aa  has  not 
been  repealed. 

So  much  as  han  not 
been  repealed. 

So  much  as  has  not 

been  repealed* 
The  whole. 
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ACTS    REPEALED— (contfi2t«e^.) 


Nunber  and  year. 


XVinofl863, 

XXXn  of  1863. 
XI  of  1865. 


XIV  of  1865. 

XIX  ofl865. 

V  of  1866. 


XXITof  1866. 

X  of  1867. 

XXVI  of  1867. 


Sabjeot  or  title. 


To  make  provision  for  the  speedy 
and  efficient  disposal  of  the  ba- 
siness,  &o. 

To  continne  in  force  Act  XX  of 
1862. 

Mnfassal  Small  Canse  Courts  Act. 


Central  Provinces  Courts  Act   ... 
Panjab  Courts  Act. 
To  provide  a  summary  procedure 
on  Bills  of  Exchange,  &o. 


High  Court,  North-Westem  Pro- 
vinces. 

References  by  Mu&ssal  Small 
Cause  Courts. 

To  amend  the  law  relating  to 
Stamp  Duties. 


Extent  of  repeal 


So  much  as  has  not 
been  repealed. 

So  much  as  has  not 
been  repealed. 

Sections  8,  9, 10,  11, 
paras«  2,  22,  23, 24, 
25.  26,  27,  28,  42 
and  47,  and  in  sec- 
tion 82  the  words 
*'  in  the  manner 
prescribed  in  the 
twenty-second  sec- 
tion of  this  Act" 
and  *'  contained  in 
the  twenty-secondj 
twenty-third,  twen- 
fy-foorth  and  twen- 
ty-fifth sections  of 
this  Act" 

Sections  17  and  18. 

Sections  18  and   17. 

In  the  title  the  words 
"  to  provide  a  ^uffi- 
mary  procedttre  on 
Bills  of  Exchange 
and" 

The  preamble  down 
to  and  including 
the  words  "  Notes 
and" 

In  section  I,  the  de- 
finitions of  "High 
Court"  and  "  Local 
Government. " 

Sections  two  to  eight 
(both  inclusive.) 

Section  fourteen. 

So  much  as  has  not 
been  repealed. 

The  whole. 

So  much  as  has  not 
been  repealed. 
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lU 


Number  and  year. 

Subject  or  title. 

Extent  of  repeal . 

XV  of  1869. 

IX  of  1873. 
VI  of  1874. 

Prisoners'  Testimony  Act 

Panjab  Appeals  Act,  1878 
The  Privy  Council   Appeals  Act, 
1874 

So  much  of  sections 
15   and  16  as  re- 
lates to  process  is- 
sued   by    a  Civil 
Court. 

Sections  9  and  10. 
The  whole. 

C— SEGULATIONS  REPEALED. 


Bengal    Begula- 
tionXXofl810. 

Madras   Regula- 
tion, XIV     of 
1816 


Cantonments. 


Vakils 


So  much  of  section 
XIX  as  relates  to 
civil  process. 

Section  27. 


THE  SECOND  SCHEDULE. 
{Bee  section  5). 


Chasten  and  Seotione  of  this  Oode  extending  to  Mufassal  Courts  of 
Small  Causes. 


PfiELiHiiffART :  Sections  1, 2,  8  and  5. 

I.— Of  the  Jurisdiction  of  the  Courts  and  Bes  Jvdi- 
cata^  except  section  11. 
XL—  „  the  Place  of  Suing,  except  section  20,  para- 
graph 4,  and  sections  22  to  24  (both  inclu« 
sive). 
Ill—  ,y  Parties  and  their  Appearances,  Applications 

and  Acts. 
IV.      ,1  the  Frame  of  the  Suit,  except  section  42  and 

section  44,  rule  a. 
v.—*  „  the  Institution  of  Suits. 
VL —  „  the  Issue  and  Service  of  Summons,  except 

section  77. 

Vn, —  „  the  Appearance  of  the  Parties  and    conse- 
quence of  Non-appearance. 
Vin.— Section  111,  Set-off. 
IX. — Of  the  Examination  of  the  Parties  by  the  Court, 
except  section  119. 
X.*—  I,  Discovery  and  the  admission,  &c.|  of  Docu- 
ments* 


Chaftbb 
Do. 

Do. 
Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 
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CiUPTiB  XIL— Section  155,  first  paragraph,  Judgment  where 

either  party  ^Eiils  to  prodace  his  eyidence. 
Do.  Xlll.-^Of  Adjourments. 

Do.  XIV. —  „  the  Summoning   and  Attendance  of  Wit- 

nesses, 

Do.^  XV. —  „  the  Hearing  of  the  Sait  and  Examination  of 

Wifnesses,  except  sections  182  to  188  (both 
inclusive). 

Do.  XVII. —  „  Judgment  and  Decree,  except  sections  204, 

207,  211,  212,  218,  214  and  215. 

Do.  XVin— Sections  220, 5d21  and  222,  of  Costs. 

Do.  XIX.— Of  the  Execution  of  Decrees,  sections  230  to 
236  (both  inclusive),  239  to  258  (both  inclu- 
sive),  259  (except  so  far  as  relates  to  the  re- 
covery of  wives),  266  (except  so  far  as  relates 
to  immoveable  property),  267  to  272  (both 
inclusive),  278  (so  far  as  relates  to  decrees 
for  movealile  property),  275  to  280  (both  in- 
clusive), 283,  284  (so  far  as  relates  to  move- 
able property),  285,  286, 287,  288,  289,  290, 
291,  292,  293  (so  far  as  relates  to  re-sales 
under  297),  294  to  303  (both  inclusive),  328 
to  333  (both  inclusive,  so  far  as  relates  to 
moveable  property),  836  to  843  (both  in- 
elusive). 

Do.  XXI —  „  the   Death,    Marriage    and   Insolvency  of 

Parties. 

Do.  XXII. —  „  the  Withdrawal  and  Adjustment  of  Suits, 

Do.  XXIII. —  „  Payment  into  Court. 

Do.  XXIV. —  „  requiring  Security  for  Costs. 

Do.  XXV. —  „  Commissions. 

Do.  XXVI.  —Suits  by  Paupers. 

Do.  XXVII. —  „  by  and  ag^nst  Qovemment  or  Government 

Servants. 

Do.  XXVIII. —   „  by  Aliens  and  by  and   against  Foreign  and 

Native  Rulers,  except  the  first  paragraph  of 
section  433 

Do.  XXIX. —  „  by  and  against  Corporations  and  Companies. 

Do.  XXX. —  4,  by  and  against  Trustees)   Executors   and 

Administrators. 

Do.  XXXI. —  „  by  and  against  Minors  and  Persons  of  un- 

sound Mind. 

Do.  XXXII. —  „  by  and  against  Military  Men. 

Do.  XXXIII,— Interpleader. 

Do.  XXXrV. — Of  Arrest  and  Attachment  before  Judgment. 

Do.         XXXVIL— Reference  to  Arbitration,  sections  506  to  522 

(both  inclusive). 
Do.       XXXVIII. — Of  proceedings  on  Agreement  of  Parties. 

Po.  iCLVI. — Reference  to  and  Revision  by  High  Court. 

Do.  XLVII  — Of  Review  of  Judgment. 

Do.  XLIX. — Miscellaneous,  sections  640  to  647  (both  incln- 

.    sive),  section  648  (so  far  as  relates  to  arrests}, 
sections  649  to  652  (both  inclusive). 
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{See  section  7). 


Bombay  Enactments, 


Bombay  Regulation  XXIX ,  1827, 

VII,,  1830. 

L,  1831. 

XVI,,  1831. 


Act  XIX.  of  1835. 
„    Xm.  of  1842, 


THE  FOURTH  SCHEDULE. 
(Sc€  section  644). 


Forms  of  Pleadings  and  Decrees. 


A, — Part  I.  Plaints. 

No.  I. — Fob  Monet  lent. 

In  the  Court  of  at 

Civil  Suit  No. 

A.  B.  of 

against 

a  D.  of 

A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18         ,  at  ,  he  lent  the 
defendant            rupees  repayable  on  demand  [  or  on  the        day  of        ]. 

2.  That  the  defendant  has  not  paid  the  same,  except  rupees  paid 
on  the  day  of                         18             , 

[TjT  the  plaintiff  claims  exemption  from  any  law  of  limitation,  say  : — 

3.  The  plaintiff  was  a  minor  lor  insane]  from  the  day  of 
till  the  day  of               ]. 

4.  The  plaintiff  prays  judgment  for  rupees,  with  interest 
at            per  cent,  from  the                day  of  18 

[Note. — The  object  of  stating  when  the  debt  is  to  be  repaid  is  merely  to  fix  a  date 
for  interest.    If,  therefore  interest  is  not  claimed,  the  statement  may  be  omitted.] 


No.  2.— For  Monet  recbivbd  to  PLAiNnrF's  use. 

(Title.) 

A,  B.,  and  0,  jBT.,  the  above-named  plaintiffs,  state  as  follows  :— 

1.  That  on  the        day  of  18        ,  at  ,  the 
defendant  received                rupees  [or  a  cheque  on  the            Bank  for 

Rs]  from  one  E.  F.,  for  the  use  of  the  plaintiffs. 

2.  That  the  demandant  has  not  paid  [or  delivered]  the  same  accordingly. 

3.  The  plaintiffs  pray  judgment  for  rupees,  with  interest  at 
per  cent,  from  the            day  of               18        . 

No.  3.— Fob  Pbice  of  Goods  sold  bt  a  Factoe. 

{Title,) 

A.  B,,  the  above-named  plaintiff,  states  as  foUows  :— 

1.  That  on  the         day  of  18        ,  at  he 

and  E.  F,  since  deceased,  delivered  to  the  defendant  [^one  thousand  barrels 

of  flour,  five  hundred  mounds  ofrice^or  as  the  case  may  be]  for  sale  upon 

commission. 
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2.  That  on  the  day  of  18  [pr^  on  some  daj 
unknown  to  the  plaintiff,  before  the  day  of  18  ], 
the  defendant  sold  the  said  merchandise  for                           rapeea 

3.  That  the  commission  and  expenses  of  the  defendant  thereon,  amonnt 
to  rupees. 

4.  That  on  the  day  of  18  ,  the  plaintiff  demand- 
ed from  the  defendant  the  proceeds  of  fiie  said  merchandise. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment'] 
No.  4.— Fob  Movet  beceivbd  bt  Defendant  THBonoH  the  PLiiNTiFr'a 
Mistake  of  Fact. 
{TiOe.) 
A,  B  t  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the        day  of  18  at  the  plaintiff 
agreed  to  bay  and  the  defendant  agreed  to  sell        bars  of  silver  at 
annas  per  tola  of  fine  silver* 

2.  That  the  plaintiff  procnred  the  said  bars  to  be  assayed  by  one  E.  F., 
who  was  paid  by  the  defendant  for  such  assay,  and  that  the  said  E.  F. 
declared  each  of  the  said  bars  to  contain  1,600  tolas  of  fine  silver,  and  that 
the  plaintiff  accordingly  paid  the  defendant  Rs-         annas  therefor. 

S.  That  each  of  the  said  bars  did  contain  only  1,200  tolas  of  fine 
silver. 

4.     That  the  defendant  has  not  repaid  the  sum  so  overpaid* 

[Demand  of  judgmenf] 
[Note.— A  demand  of  repayment  is  not  necessary,  bat  it  may  effect  the  qnestion  of 
interest  or  the  costs.] 


No.  5.^FoB  Monet  paid  to  a  thibd   Partv  at  the  Defendant's  Request. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  ,  at  the  request 
[or  by  the  authority]  of  the  defendant,  the  plaintiff  paid  to  one  E.  F^ 

rapees, 

2.  That,  in  consideration  thereof,  the  defendant  promised  [or  beoame 
bound]  to  pay  the  same  to  the  plaintiff  on  demand  [or  as  the  ^ase  may 
he']. 

8.    That  [on  the  day  of  18    ,  the  plaintiff  demanded 

payment  of  the  same  from  the  defendant,  but]   he  has  not  paid  the 
same. 

[Demand  of  judgment  ^ 
(NoTE.*-If  the  request  or  authority  is  implied  the  plaint  should  state  facts  raising 
the  implication.) 


(No.  6  —Fob  Goods  sold  at  a  fixed  Pbice  and  deuvebed.) 
(Title.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  ,  E,F., 
of  deceased  sold  and  delivered  to  the  defendant  [one  hundred  barrels  of 
flour^  or,  the  goods  mentioned  in  the  schedule  hereto  annexed,  or^  sundry 
goods.] 

2.  That  the  defendant  promised  to  pay  rupees  for  the  said 
goods  on  delivery  [or  on  the  day  of  some  day  before  the  plaint 
f(;a0  filed.) 
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3.  Thai  he  has  not  paid  the  same. 

4.  That  the  said  E.  F.,  in  his  lifetime  made  his  will,  whereby  he  ap- 
pointed the  plaintiff  execntor  thereof. 

5.  That  on  the        day  of        187        the  said  E.  F,,  died. 

6.  That  on  the  day  of  probate  of  the  said  will  was  granted  to 
ths  plaintiff  by  the  Court  of 

7.  The  plaintiff  as  execntor  as  aforesaid  (Demand  of  judgment). 
(Note.— If  a  day  was  fixed  for  payment  it  should  be  stated  as  furnishing  a  date  for  the 

commencement  of  interest,) 

No  7.~G00I)S  SOLD  AT  A  BEASOKABLB  PbICE  AKB  DELIVBBEB. 

(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  ,  plaintiff  sold 
ftnd  delivered  to  the  defendant  (sundry  articles  ofhouse  furniture)  bat  no 
express  agreement  was  made  as  to  the  price. 

2.  That  the  same  were  reasonably  worth  rupees. 
8«    That  the  defendant  has  not  paid  the  same. 

(Demand  of  judgment ) 
(Note.— The  law  implies  a  promise  to  pay  so  much  as  the  goods  are  reasonably  worth.) 


ko.  s.-— ooods  dbuvsbed  to  a  thibd  party  at  dsfein)ant*s  request  at  a  itxed 

Pbicb. 

(Title..) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  plaintiff  sold 
to  the  defendant  \^one  hundred  barrels  of  flour']  and,  at  the  request  of  the 
defendant,  delivered  the  same  to  one  E»  F. 

2.  That  the  defendant  promised  to  pay  to  the  plaintiff  rupees 
therefor. 

3.  That  he  has  not  paid  the  same. 

^Demand  of  judgment'] 

No.  P.— For  Necessaries  yuRj<i3HBb  to  the  Family  ov  Dependaiit's  Testator  with- 

oiTT  ms  express  Bequest,  at  a  reasonable  Price. 

(TStle,) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :-* 

1.  That  on  the  day  of  18  ,  at  ,  plaintiff, 
famished  to  JiMary  Jones']  the  wife  ot  James  Jones  deceased,  at  her  reqnest, 
sundry  articles  of  [/boc2  and  clothing],  but  no  express  agreement  was  made 
as  to  the  prioe« 

2.  That  the  same  were  necessary  for  her. 

8.    That  the  same  were  reasonably  worth  rupees. 

4.  That  the  said  James  Jones  reused  to  pay  the  same. 

5.  That  the  defendant  is  the  execntor  of  the  last  will  of  the  said 
James  Janes. 

^Demand  of  judgment.] 

No.  10. — For  goods  sold  at  a  Eeasokable  Price. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.    That  on  the        day  of  18  ,  at  ,  the  plaintiff 

sold  to  E.  F.  of  deceased  [aZi  the  crops  then  growing  on  his  farm 

in       ]. 
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2.    That  tbe  said  E.  F.  promised  to  pay  tho  plaintiff  rnpeea 

for  the  same. 

8.     That  be  did  not  pay  the  same. 

4.    That  the  defendant  is  administrator  of  the  estate  of  the  said  E.     . 
{^Demand  of  judgment.'] 

Ko.  IL— For  Goods  sold  at  a  Reasonable  Pbice. 

(TUle.) 

A.  B.,  tbe  aboye-camed  plaintiff,  states  as  follows : — 

1.  That  on  the        day  of  18  ,  at  ^  E.  F.  of 
sold  to  the  defendant  [all  the  finiit  grotcing  in  his  orchard  in  ],  but 
no  express  agreement  was  made  as  to  the  price. 

2.  That  the  same  was  reasonably  worth  rupees. 
8.     That  the  defendant  lias  not  paid  the  same. 

4.  That  on  tbe  day  of  tbe  High  Conrt  of  Judicature  at 
Fort  William  duly  adjnf!ged  the  said  E.  F.  to  be  a  lunatic  and  appointed  the 
plaintiff  committee  of  his  estate  with  the  nsual  powers  for  the  management 
thereof. 

5.  Tbe  plaintiff  as  committee  as  aforesaid  [Demand  of  jugdmenf] 
[Note. — Wlien  the  lunatic's  estate  is  not  subject  to  the  ordinary  original  jurisdic* 

tion  of  a  High  Court,  for  paragraphs  4  and  5  substitute  the  following  : — 1 

4.  That  on  the  dny  of  the  Civil  Conrt  of  duly  ad- 
judged the  said  E.  F.  to  be  of  nnsonnd  mind  and  incapable  of  managing 
bis  affairs  and  nppointed  the  plaintiff  Manager  of  his  estate. 

5.  The  plaintiff  as  Llanager  as  aforesaid  [Demand  of  judgment.'] 


No.  12—FoR  Goods  made  at  Defendant's  Request,  and  not  accepted. 

{Title.) 
A.  J5.,  tbe  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,at  E.  F, 
of  agreed  with  the  plaintiff  that  the  plaintiff  should  make  for  him  [m 
ialles  andjifty  chairs],  and  that  the  said  E,  F.  should  pay  for  the  same  upon 
delivery  thereof                        rupees. 

2.  That  the  plaintiff  made  the  said  goods,  and  on  the  day  of 

18  offered  to  deliver  the  same  to  the  said  E,  F«,  and  has  ever  since 

been  ready  and  willing  so  to  do. 

8.  That  the  said  E,  F.  has  not  accepted  the  said  goods  or  paid  for  the 
fame. 

4.     That  on  the  day  of  tbe  High  Court  of  Jud  cature 

at  Fort  William  duly  adjudged  the  said  E.  F.  to  bo  a  lunatic  and  app^ointed 
the  defendant  committee  of  his  estate. 

6.     The  plaintiff  prays  judgment  for  rupees  with  interest 

from  the  day  of  ,  at  the  rate  of  per  cent,  per  annum,  to  be 

paid  out  of  the  estate  of  the  said  E,  F,  in  the  bands  of  j^he  defendant. 


No.  13— For  DEnciENcy  upon  a  He-sale  [CtOODs  sold  at  Aucttion], 
{TitU.) 
A.B.,  the  above-named  plaintiff,  states  as  follows  :— 
1.    That  on  the  day  of  18         ,  at  plaintiff  put  np  at 

auction  sundry  [articles  of  merchandise],  subject  to  tbe  condition  that  all 
goods  not  paid  for  and  removed  by  the  purchaser  thereof,  within  [t&%  days] 
after  tbe  sale,  should  be  re-sold  by  auction  on  bis  account  of  which  conditioi^ 
the  defendant  had  notice. 
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2.  That  the  defendant  pnrohased  [one  crate  of  crockery'}  at  the  said 
auction  at  the  price  of  rupees. 

8.  That  the  plaintiff  was  ready  and  willing  to  deliver  the  same  to  the 
defendant  on  the  said  day  and  for  [ten  days]  thereafter,  of  which,  the  defend- 
ant had  notice. 

4.  That  the  defendant  did  not  take  away  the  said  goods  purchased  by 
him,  nor  pay  therefor,  within  [ten  days]  after  the  sale,  nor  afterwards. 

5.  That  on  the  day  of  18  ,  at  ,  the  plaintiff 
re-sold  (crate  of  crockery,)  on  account  of  the  defendant,  by  public  auction, 
for            rupees. 

6.  That  the  expenses  attendant  upon  such  re«sale  amounted  to 
rupees. 

7»  That  the  defendant  has  not  paid  the  deficiency  thus  arising,  amount- 
ing to  rupees. 

[Demand  of  judgment.'] 

NoTB  to  (4.  Uuleds  the  sailer  agreed  to  deHrer,  the  purchaser  most  fetch  the  goods. 
See  Act  IX.  of  1872,  sec.  93. 


No.  14-»F0B  THB  PUBOH/hc-MONET  OF  LaNDS  OONYETED* 

{TMe.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  on  the  day  of  16  ,  at  ,  the  plaintiff 
sold  [and  conveyed]  to  the  defendant,  the  house  and  compound  No^  , 
in  the  city  of                 or,  a  farm  known  as                        ,  in 

or,  a  piece  of  land  lyiuff,  &e» 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees  for 
the  send  [house  and  oompound,  or  farm,  or  land]. 

di    That  he  na&  not  pud  tiie  same. 

[Demand  qf  judgment,] 

KoTEk-— Where  there  has  been  no  actual  conveyance,  say,  in  §  1,  "  sold  to  the  defmdant 
the  house,  &c.,  and  placed  him  in  possession  oi  the  same."] 


No  15.— Foe  thb  Pt7achass-monxt  of  Ibocdvablb  Property  contracted  to  be 

SOLD,   BUT  NOT  CONVEYED. 

(TUU.) 

A.  p.,  the  above-named  plaintiff,  states  as  follows  :<— - 

L    That  on  the  day  of  18  ,at  ,thd 

plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  sell  to  the 
defendant,  and  that  the  defendant  should  purchase  from  the  plaintiff  [the 
house  No.  in  the  town  of  ,  or  one  hundred  bighas 

of  land  in  ,bounded  by  the  East  Indian  railroad,  and  by  other 

lands  of  the  plaintiff]  for  ,  rupees. 

2.    That  on  the  day  of  18  ,at  ,  the 

plaintiff  tendered  [ofr,  was  ready  and  willing,  and  offered  to  execute]  a  suffi- 
cient instrument  of  conveyance  of  the  said  property  to  the  defendant,  on 
jjpaj^inent  of  the  said  sum,  and  still  is  ready  and  willing  to  execute  Ae  same. 

8«    Thait  Che  de&ndflmt  has  not  paid  the  said  tfum. 

\Pemand  of  judgment] 
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No.  16.— Fob  Ssryicxs  at  ▲  toed  Price. 
{Title.) 

A,  B.i  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18        ,  at  .  .  the 
defendant  [hired  plaintiff  as  a  clerk,  at  the  salary  of         rupees  per  year]* 

2.  That  from  the  [said  day]  nntil  the  day  of  18  , 
the  plaintiff  [served  the  defendant  as  his  clerk.] 

8.  That  the  defendant  has  not  paid  the  said  salary. 
IDemand  of  judgment.'] 


NOi  17.— Fob  Sxbvicis  at  a  rsasovabli  Prick. 
{TiiLe,) 

A,  B.,  the  above«named  plaintiff^  states  as  follows  :-* 

1.  That  between  the  day  of  18  ,  and  the  day 
of  18  ,  at  ,  plaintiff  [ezecnied  sundry  dbrawings,  designs 
and  diagrams]  for  the  defendant,  at  his  request ;  but  no  express  agreement 
was  made  as  to  the  sum  to  be  paid  for  such  services. 

2.  That  the  said  services  wei*e  reasonably  worth  rupees. 
8.  That  the  defendant  has  not  paia  the  same. 

[Bemand  of  judgmenf] 


Ko.  18.— Fob  Sebvigbs  and  Matbuals  at  ▲  tosj}  Pbiob. 
{TiUe.) 

A.  B^  the  above-named  plaintiff  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  plaintiff 
[furnished  the  paper  for  and  printed  one  thousand  copies  of  a  book  called 

for  the  defendant,  at  his  request  [and  delivered  the  same  to  him]« 

2.  That  the  defendant  promised  to  pay  rupees  therefor. 
S«  That  he  has  not  paid  the  same. 

^Demand  of  judgmetU,] 


No.  19— Fob  Sebvicbs  and  Materials  at  a  bbasonable  Fbice. 
{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  ^plaintiff 
built  a  house  [known  as  No.  ,  in  ,]  and  furnished  the  materials 
therefor  for  the  defendant,  at  his  request ;  but  no  express  agreement  was 
made  as  to  the  price  to  be  paid  for  such  work  and  materials. 

2.  That  the  said  work  and  materials  were  reasonably  worth         rupees. 
8»    That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment] 


No.  ao.— Fob  Bent  bbsebved  in  a  Lease. 
{Tith.) 

A,  £.,  the  above-named  plaintiff,  states  as  follows:— 
1.    That  on  the        day  of  18        ,  at  ,  the 

defendant  entered  into  a  covenant  with  the  plaintiff|  under  their  handiii  m 
copy  of  which  is  hereto  annexed. 
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[Or  sfate  the  substance  of  the  agreement'] 
2.     That  the  defendant  has  not  paid  the  rent  of  the  [month]  ending  on 
the         day  of  18         ,  amounting  to  rapees. 

[Demand  of  judgment  ] 

Another*  Farm. 

1.  That  the  plaintiff  let  to  the  defendant  a  house  No.  27,  Chowringhee, 
for  seven  years,  to  hold  from  the  day  of  187  at  rupees  a 
year,  payable  quarterly. 

2.  That  of  such  rent        quarters  are  due  and  unpaid. 

[Demand  of  judgment^ 

No.  21.  Fob  Use  and  Occupation  at  a  fixed  Rent, 
(TUle.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  hired  from  the  plaintiff  [the  house  No.  ,  street],  at 
the  rent  of                rupees,  payable                    on  the  first  days  of 

2.  That  the  defendant  occupied  the  said  premises  from  the         day  of 

18         ,  to  the        day  of  18     . 

3.  That  the  defendant  has  not  paid  rupees  being  the  part 
of  said  rent  due  on  the  first  day  of                       18    . 

[Dema/nd  of  judgment  ] 

No,  22.— Fob  Use  aitd  Occupation  at  a  bbabonablb  Rent. 

(Title.) 

A^  B,y  the  above-named  plaintiff,  executor  of  the  will  of  X    F., 
deceased,  states  as  follows : — 

1.  That  the  defendant  occupied  the  [house  No.  ,  street], 
by  permission  of  the  said  X,  7!,  fi?om  the  day  of  18  »  until 
the  day  of  18  ,  and  no  agreement  was  made  as 
to  payment  for  the  use  of  the  said  premises. 

2.  That  the  use  of  the  said  premises  for  the  said  period  was  reasonably 
worth         rupees. 

8.    That  the  defendant  has  not  paid  the  same. 

4.  The  plaintiff,  as  suoh  executor  as  aforesaid^  prays  judgment  for 
rupees. 

No.  23.— Fob^Boabd  AND  Lodging. 
*  {Title.) 

A.  P.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  from  the      day  of  18        ,  ^     until  the        day  of 

18        ,  the  defendant  occupied  certain  rooms  in   the  house 
[Ko.        9  street,  by  permission  of  the  plaintiff,  and  was  famished 

by  the  plaintiff,  at  his  request,  with  meat,  drink,  attendance,  and  other 
necessaries. 

2.  That  in  consideration  thereof,  the  defendant  promised  to  pay,  \Jor 
that  no  agreement  was  made  as  to  payment  for  such  meat,  drin^  attend** 
ance,  or  necessaries,  but  the  same  were  reasonably  worth]  the  sum  of 
mpees. 

8«    That  the  defendant  has  not  paid  the  same, 
[Demand  of  judgment] 
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N«.  2i.~F(m  Fbhoht  of  Goone. 

A.  B ,  tbe  aboTe-named  plaintiff',  states  as  follows : — 
1.     That  on  the  day  of  18  ,  at  ,  plaintiff* 

transported  in  [his  barge,  or  otherwiie]  [one  thousand  barrels  of  hojw^  or 
sundry  goods],  from  to  ]  ,  at  the  request 

of  the  defendant. 

2  That  the  defendant  promised  to  pay  tbe  plaintiff  the  snm  of  [one 
rupee  per  barrel]  as  freight  thereon.  Or,  that  no  agreement  was  made  aa 
to  payment  for  such  transportation,  bat  that  such  transportation  was  rea- 
sonably woith  rupees.] 

8.     That  the  defendant  has  not  paid  the  «ame. 
\^Demand  of  judgmetd'l 

No.  25.— Fob  PAsa^K-MoKn; 

(Title.) 

A,  B ,  the  above-named  plaintiff,  states  as  follow  : — 

1.  That  on  the  day  of  18  ,  plaintiff  conrejed  the 
defendant  [in  his  ship,  called  the                                ]  from 

to  at  his  request. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  znpees 
therefor,  [or  that  no  agreement  was  made  as  to  the  price  of  tiie  said 
passage  ;  but  that  the  said  passage  was  reasonably  worth            mpees] 

3.  That  the  defendant  has  not  paid  tbe  same, 

[Demand  ofjudgmenf^'] 

No.  26.  ^On  an  Awaru. 
(Tttfe.) 

A,  B.,  the  above-named  plaintiff.  States  as  follows  i— 

1.  That  on  the  day  of  18  » at  ,  the 
plaintiff  and  defendant,  having  a  controversy  between  them  concerning  [a 
demand  of  the  plaintiff  for  the  price  of  ten  barrels  of  oil,  which  the  defend* 
ant  refused  to  pay],  f^eed  to  submit  the  same  to  the  award  of  B.  F.,  and 
O.  £r.,  as  arbitrators  [or^  entered  into  an  agreement,  a  copy  af  whkh  is 
hereto  annexed.] 

2.  That  on  the  day  of  18  ,  at  ,  the  said 
arbitrators  awarded  that  the  defendant  should  [pay  the  plaintiff     rupees  ] 

8.     That  the  defendant  has  not  paid  the  same. 

IDemandof  jndgmdtd.^ 
[NoTC— This  will  apply  where  the  agreement  to  refer  is  not  filed  in  Coort] 

No,  27.— Ok  a  Forkigk  JtiDGMEiqT. 
(TUle.) 

A.  B ,  the  abovoHiamed  plaintiff,  states  aa  follows  : — 

1.  That  on  the  day  of  18  ^  at  , 
in  the  State  [or  Kingdom]  of                                   ,  the 

Court  of  that  State  [or  Kingdom],  in  a  suit  therein  pending  between  the 
plaintiff  and  the  defendant,  duly  adjudged  that  the  defendant  ^leald  paj? 
to  the  plaintiff  rupees^  with  interest  from  the  said  dale» 

2.  That  the  defendant  has  not  paid  the  same. 

IDemaml  of  jiudgmmUC]^ 
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PlADTTS  XTPOV  IN8TRITMXNT8  FOR  THB  PAYMSNT  OF  MONXT  OlOT. 

No.  28.— On  an  Annuitt  Bond. 
{TiUe.) 

A.  B.,  tbe  above-named  plaintiff*,  states  as  follows  :  — 

1.  That  on  the        day  of  18         » at  ,  th^ 
defendant  by  his  bond  became  bound  to  the  plaintiff  in  the  sum  of 
rupees  to  be  paid  by  tbe  defendant  to  the  plaintiff,  subject  to  a  condition 
that  if  the  defendant  should  pay  to  the  plaintiff                rupees  half-yearly 
on  the          day  of                 and  tbe         day  of            in  every  year  during ' 
the  life  of  the  plaintiff,  the  said  bond  should  be  void 

2.  That  afterwards,  on  the  day  of  187     ,  the  sum  of 
rupees  for             of  the  said  half-yearly    payment^i  of  the  said  annuity, 
became  due  to  the  plaintiff  and  is  still  unpaid, 

[Demand  of  judgment,] 


Na  29.— Payee  against  Maker. 
(TUle.) 

A.  By  the  above-named  plaintiff,  states  an  follows  : — 

1.  That  on  the  day  of  ,  18  ,  at  , 
the  defendant  by  his  promissory  note  now  overdue,  promised  to  pay  to 
the  plaintiff                rupees                [days]  after  date. 

2.  That  he  hat  not  paid  the  same  [except  rupees,  paid  on 
the         day  of                       18      ]. 

[Demand  of  judgment] 

[Note—  Inhere  the  note  is  payable  after  notice,  for  paras.  1  and  2  suhitUute—] 

1.  That  on  the  day  of  at  the   defendant  by 

his  promissory  note  promised  to  pay  to  the  plaintiff  rupees 

months  after  notice. 

8.  That  notice  was  afterwards  given  by  the  plaintiff  to  the  defendant 
to  pay  the  same  months  after  the  said  notice. 

8.  That  the  said  time  for  payment  has  ebipsed,  but  the  defendant  has 
not  paid  the  same. 

[Where  the  note  te  payable  at  a  particular  plaee^  eay — ] 

1.— That  on  the  day  of  187        at  the  defendant 

by  his  promissory  note  now  overdue  promised  to  pay  to  the  plaintiff  [at 
Messrs.  •^.  and  Co.,  Madras]  rupees  months  after  date. 

2 — That  the  said  note  was  duly  presented  for  payment  [at  Messrs.  A. 
and  Co,]  aforesaid,  but  has  not  been  paid. 


Written  statement  of  the  Defendant. 

In  the  Court,  &o, 

C,  i>.,  the  above-named  defendant,  states  as  follows: — 
1.  The  defendant  made  the  note  used  upon  under  the  following  circum- 
atanees  :  The  plaintiff  and  defendant  had  for  some  years  been  in  partner- 
ahip  as  indigo  manufacturers,  and  it  had  been  agreed  between  them  that 
they  should  dissolve  partnership,  that  the  plaintiff  should  retire  from  the 
business,  that  the  defendant  should  take  over  the  whole  of  the  partnership 
aaeets  and  liabilities  and  should  pay  the  plaintiff  the  value  of  his  share  in 
the  AMets  after  deducting  the  liabilities. 
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2.  The  plaintiff  therdapon  nnderfook  to  examine  the  partnership  books 
and  enquire  into  the  state  of  the  partnership  assets  and  liabilities ;  and  ha 
did  accordingly  examine  the  said  books  and  make  the  said  etiqairies,  and 
he  therenpon  represented  to  the  defendant  that  the  assets  of  the  firm  ez« 
oeeded  Rs.  1,00,000  and  that  the  liabilites  of  the  firm  were  less  than 
Bs.  80,000,  whereas  the  fact  was  the  assets  of  the  firm  were  less  than 
Bs.  50,000  and  the  liabilities  of  the  firm  largely  exceeded  the  assets. 

8.  The  misrepresentations  mentioned  in  the  second  para,  of  this  state- 
ment indnced  the  defendant  to  make  the  note  now  sned  on,  and  there  neTor 
was  any  other  consideration  for  the  making  of  snch  note. 


No.  dO.— FiBST  Indobsbb  AOAiifST  Makxb. 
(TUle.) 

A,  B ,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  by  his  promissory  note,  now  oyerdne,  promised  to  pay  to 
the  order  of  E,  F,  [or  to  E.  F.  or  order]  rupees  [  daya 
after  date]. 

2.  That  the  said  E,  F,  indorsed  the  same  to  the  plaintiff. 
8.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment] 


No.  Sl.—SiTBaEQUBifT  Inbobskx  AOAursT  Maker. 
{Title.) 

A,  B.^  the  aboYe-named  plaintiff. states  as  follows  :•— 

1.  Lis  in  the  preceding  form.'] 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F,  and  of  0.  H, 
and  L  J,  [or  and  others]  transferred  to  the  plaintiff. 

[Demand  of  judgment] 


Ko.  32.— Fxaerr  Imbobsbi  against  hrst  Indorsbb. 
(TiiU,) 

A.  B,,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  E.  F.,  on  the        day  of  18        ,  at  ,  by  his 
promissory  note,  now  overdue,  promised  to  pay  to  the  defendant  or  order 

rupees  months  after  date. 

2.  That  the  defendant  indorsed  the  same  to  the  plaintiff. 

3.  That  on  the        day  of  18        the  same  was  duly  pre- 
sented for  payment,  but  was  not  paid. 

[Or  state  facets  eoBousing  want  of  presentment,] 

4.  That  the  defendant  had  notice  thereof. 

5.  That  be  has  not  paid  the  same* 

[Demand  of  judgment.] 

No.  33.— SuBSKQUsirr  Imdobsxb  against  first  Indobsbb,  thb  Indobsbmxnt  uova 

SFECIAL. 

(Title.) 

A.  B.f  the  above-named  plaintiff,  states  as  follows : — 
1.    That  the  defendant  indorsed  to  one  E.  F,  a  promissory  note,  now 
overduei  made  [or  purporting  to  have  been  made]  hj  one  Q.  S.^  on  Um 
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day  of  18  ,  at  ,  to  the  order  of 

the  defendant,  for  the  sum  of  mpeea  [payable        days  afler  date]. 

2.  That  the  same  was  by  the  indorsement  of  the  said  E,  F.,  [and 
others]  transferred  to  the  plaintiff.  [Or^  that  the  said  E.  F.  indorsed  the 
same  to  the  plaintiff] 

3,  4  and  5.     ISame  (w  8,  4 and  5  of  ih^ preceding  form] 

[Demand  of  jvdgmenti 


No  34.->SUBSBQUBMT  InDOBSEX  AGAIiraT  HIS  IMMBDIATE  IkDOBSSB. 

(Title.) 

A.  B ,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  him  a  promissory  note,  now  orerdae, 
made  [or  purporting  to  have  been  made]  by  one  E.  F,  on  the  day  of 

18        y  at  ,  to  the  order  of  one  O.  ff.,  for  th^  sum  of 

rnpees  [payable  days  after  date],  and  indorsed  by  the  said  O.  H.  to 

the  defendant. 

2.  3  and  4    [a$  in  No.  88.] 

[Demand  of  Judgment] 


No.  35. — Subsequent  Indobsxe  aqainst  interbuediate  Imdorser. 

(TiOe.) 
A,  B,,  the  above-named  plaintiff,  states  as  follows  : — 
1.     That  a  promissory  note,  now  overdo^,  made  [or  purporting  to  have 
been  made]  by  one  E,  F.,  on  the  day  of  18  ,  at 

y  to  the  order  of  one  0  H.,  for  the  sum  of  rnpees 

[payable  days  afler  date],  and  indorsed  by  the  said  0.  H.  to  the 

defendant,  was  by  the  indorsement  of  the  defendant  [and  others]  trans- 
ferred to  the  pliuntiff. 

[Demand  of  fudgment  ] 


No.  36.— Subsequent  Indobseb  aoainst  Maker,  vibst  and  sboond  Indorsir. 
In  the  Court  ow  at 

CivU  Suit  No. 

^.  B.  of 
agavMt 
0.  D.  of 
E.  F.  of 
and 

0.  B.  of 
A,  B.  the  above-named  plaintiff,  states  as  follows : — 
1.     That  on  the  day  of  18      ,  at 

the  defendant,  0.  2>.,  by  his  promissory  note,  now  overdue,  promised   to 
pay  to  the  order  of  the  defendant,  E.  F,  rupees  [ 

months  after  date]. 

2.     That  the  said  E.  F.  indorsed  the  same  to  the  defendant,  G.  H.,  who 
indorsed  it  to  the  plaintiff. 

9.    That  on  the  day  of  18        ,  the  same  was 

presented   [or  state  facie  excusing  ioant  of  presentment]  to  the  said  C.  D. 
tor  payment)  bat  was  not  paid. 

Digitized  by  VjOOQIC 


xvi.  DRAWER  AGAINST   ACCEPTOR. 

4.  That  the  said  t!.  F.  and  G^  E.  had  notice  thereof. 

5.  That  they  haye  not  paid  the  same. 

[Demand  of  judgmenf] 


No.   37.— Drawer  AOAiirsT  AcciPTOR. 

A,  B*,  the  aboye-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  [  at  , 
by  his  bill  of  exchange,  now  oyerdne,  the  plaintiff  required  the  defendant 
to  pay  to  him                 rupees  [                 days    after  date,  or  sight  thereof], 

2.  That  the  defendant  accepted  the  said  bill,  [If  the  bill  in  payable  ai 
a  certain  time  after  eighty  the  date  of  acceptance  ehould  be  stated^  otherwise 
it  is  not  necessary, 

3.  That  he  has  not  paid  the  same. 

4.  That  by  reason  thereof  the  plaintiff  incurred  expenses  in  and  about 
the  presenting  and  noting  of  the  bill,]  and  incidental  to  the  dishonour 
thereof. 

[Demand  of  judgment"] 
NoTS.— Where  the  hill  is  payable  to  a  third  party,  for  pans.  1,  2,  3,  saj— 

1.  That  on,  dbc,  at  dsc,  by  his  bill  of  exchange,  now  overdue,  directed 
to  the  defendant,  the  plaintiff  required  the  defen^unt  to  pay  to  E.  F,  or 
order  rupees  months  after  date. 

2.  That  the  plaintiff  deliyered  the  said  bill  to  the  said  E.  F,  on 

3.  That  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same, 
whereupon  the  same  was  returned  to  the  plaintiff. 


No.  88.— Patxb  against  Aooxftor. 
(Title.) 

^«  B.^  the  aboye-named  plaintiff,  states  as  follows  :  — 

i.     That  on  the            day  of  18         ,  the  defendant 
accepted  a  bill  of  exchange,  now   oyerdae,    made  [or  purporting  to  ha?e 

been  made]  by  one  E,  F.  on  the                day  of  18         ,  at                 , 

requiring  the  defendant  to  pay  to  the  plaintiff  rupees 
after  sight  thereof. 

2.    That  he  has  not  paid  the  same. 

[Demand  of  judgment] 


No.  89.— First  Iitdorsxb  against  Accbftor« 
(TiOe.) 

^.  B ,  the  aboye-named  plaintiff,  states  as  follows  :— • 

1.  That  on  the  day  of  18  ,  the  defendant  accepted 
a  bill  of  exchange,  now  oyerdue,  made  [or  purporting  to  haye  been  made] 
by  one  E.  F,,  on  the  day  of  18  ,  at  ,  requiring^ 
the  defendant  to  pay  to  the  order  of  one  0,  H,  rupees  after 
sight  ther<K>f. 

2.  That  the  said  0.  H,  indorsed  the  same  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment*] 
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No.   40.— SUBSKQUENT  INDORSEE  AOAIKST  ACCEPTOR* 

(Title.) 
-^,3.^  the  above-named  plaintiff,  states  as  follows : — 

1.  [as  in  the  preceding  form^  to  the  end  of  art  1.] 

2.  That  by  the  indorsement  of  the  said  Q,  H,  [and  others],  the  same  was 
traDsferred  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  th'?  same 

[D$mand  of  Judgment] 


No  41.— Payee  against  Drawer  eor  Non-acceptance. 
(TiUe.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  . — 

1.  Thfit  on  U.e  day  of  18  ,  at  ,  the 
defendant,  by  his  bill  of  exchange,  directed  to  E.  F.,  required  the  said  E.  F, 
to  pay  to  the  plaintiff                 rupees  [         days  after  sight]. 

2.  That  on  the  day  of  18  ,  tbo  same  was  duly  presented 
to  the  said  E,  F.  for  acceptance,  and  was  dishonoured. 

3.  That  tbe  defendant  had  dtie  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  Judgment,'} 


[Note. — ^Notice  of  dishonour  by  non-acceptance  must  be  given  at  once.] 

No.  42— First  Indorsee  against  pirst  Indorsee. 

{Title.) 

A.  0.,  the  above-named  plaintiff,  states  as  follows  :— - 

1.  That  the  defendant  indorsed  to  the  plaintiff  a  bill  of  exchange,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on  the 
day  of  18     ,  at  requiring  one  G.  H,  to  pay  to  the  order 
of  the  defendant                   rupees  [         days]  after  sight  [or  after  date,  or 
at  sight]  thereof  [and  accepted  by  the  said  u.  H.  on  the  day  of 

18     ]. 

2.  That  on  the  day  of  18    ,  the  same  was  presented 
to  the  said  O,  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  judgmerd,] 


No.  43. — SiTBSEQtTENT  INDORSEE  AGAINST  PIRST  INDORSEE ;  THE  INDORSEMENT 

BEING  SPECIAL. 

{TUle.) 
A.  P.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  the  defendant  indorsed  to  one  E.  F.y  a  bill  of  exchange,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  O.  H.,  on  the 
day  of  18     ,  at  requiring  one  /.  J.  to  pay  to  the  order 

of  the  defendant  rupees  days  afler  sight  thereof  [or  other' 

vnse]^  and  accepted  by  the  said  J.  J.  on  the  day  of 

18    .    [This  clause  may  be  omitted,  if  not  according  to  the  fact,] 


Digitized  by  VjOOQIC 


XVUl  INDORSEE  AQAINST  IMMEDIATE  INDORSER. 


2.  That  the  same  was,  by  the  iDdosement  of  the  said  E,  F,  and.] 
others]  transferred  to  the  plaintiflT. 

8.  That  on  the  day  of  18        the  same  was  present* 

ed  to  the  said  J.  /.  for  payment,  and  was  dishonoured. 

4.  That  the  defendant  had  due  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment,'] 


No.  44.— SuBssQUEMT  Ikdobssb  against  ms  DocBDiATB  Indobsbk, 
(TiOe.) 

A.  H.,  the  above-named  plaintiff,  states  ns  follows  : — 

1.  That  the  defendant  indorsed  to  plaintiff  a  bill  of  exchange,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on  the 
day  of  18  ,  at  ,  requiring  one  Q,  H.  to  pay  to  the 
order  of  J.  /.  rupees  days  after  sight  thereof 
[or  otherwUe^j  [accepted  by  the  said  O.  jff.]  and  indorsed  by  the  said  L  J. 
to  the  defendant. 

2.  That  on  the        day  of  18    ,  the  same  was  presented 
to  the  said  O,  H,  for  payment,  and  was  dishonoured. 

8.  That  the  defendant  had  due  notice  thereof. 
4«  That  he  has  not  paid  the  same. 

.  [Demand  of  judgment.'] 


KO.  45.— SUBSBQTTSNT  INDORSEE  AGAINST  INTEBMEDIATB  InDOBSXR. 

(TUle.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  have 
been  made]  by  one  E,  F.,  on  the  day  of  18  ,  at  , 
requiring  one  0,  H.,  to  pay  to  the  order  of  one  I.  J.                           rupees 

days  afler  sight  thereof  [or  otherwise]^  [accepted  by  the  said 
O.  J3.]  and  indorsed  by  the  said  L  J,  to  the  defendant,  was,  by  the  in* 
dorsement  of  the  defendant  [and  others],  transferred,  to  the  plaintiff. 

2.  That  on  the  day  of  18  ,  the  same  was  presented 
to  the  said  O,  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  Judgment] 


Na  46— Indorsee  against  Drawer,  Accb?tor  aio)  Inporsir. 

Jn  tbb  Couet  op  at 

Civil  Regular  No, 

A.  B.  of 
against 
0,  D.  of 
E.  F.  of 
0.  H.  of 
A.  A,  the  above*named  plaintiff,  states  as  follows : — 
1.  That  on  the        day  of  18      ,  at  ,  the 

defendant)  C.  i>.,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
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defendant  E,  F.y  required  the  said  E.  F.  to  pay  to  tbe  order  of  the  defend- 
ant Q.  ff.,  rnpees  [        days  after  eight  thereof]. 

2.  That  on  the        day  of  18      ,  the  said  E.  F,  accepted 
tbe  Baine. 

3.  That  the  said  Q.  H  indorsed  the  same  to  the  plaintiff. 

4.  That  on  the        day  of  18       ,  the  same  was  presented  to 
the  said  E,  F.  for  payment,  and  was  dishonoured. 

5.  That  tbe  other  defendants  had  due  notice  thereof. 
6»  That  they  have  not  paid  the  same. 

[Demand  of  judgment] 


Ko.  47.— Payee  AOAnraf  Drawer  for  NoN-ACCEprANCE  of  a  I^orei^n  Bill. 

(Title,) 

-4.  B ,  the  above-named  plaintiff,  states  as  follows  r — 

1.  That  on  the  day  of  LI  ,  at  >  the 
defendant  by  his  bill  of  exchange  drawn  in  Calcutta,  required  one  E,  F. 
to  pay  to  the  plaintiff  in  [London]  pounds  sterling,  [sixty  days] 
after  sight  thereof. 

2.  That  on  the  day  of  ^^  ♦  ^^^  same  was  present- 
ed to  the  said  7?,  F,  for  acceptance^  and  was  dishonoured,  atid  was  there- 
upon duly  protested. 

8.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[5    That  the  value  of  pounds  sterling,  at  the  time  of  the  ser- 

vice of  notice  of  protest  on  the  defendants,  was  tupees      annas.] 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 

rupees,  with  [ten  per  centum]  compensation  and  interest  from 
tbe        day  of  18 


{Titles) 
Ko  48.— Payee  against  Acceptor. 
A.  S.y  the  above-named  plaintiff,  states  as  follows*  — 
L  That  on  the  day  of  18         ,  at  , 

Otoe  E,  F.,  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defend- 
ant, required  the  defendant  to  pay  to  plaintiff  rupees 
after  date  [or        days  after  sight]  thereof* 

2.  That  on  the        day  of  18        >  the  defendant 
accepted  the  said  bill. 

3.  That  he  has  not  paid  the  same. 

[Demand  of  Jiulgment] 

[Note. — ^This  fonn  omits  to  state  the  delivery  of  the  bill  to  the  plaintiff  or  his  title  to 

■ue.    See  Churchill  v  Gardner,  7  T.  R*,  696.] 


No.  49.— Ok  a  Marine  [open]  Policy,  on  Vessel  lost  by  Perils  of  the  Sea. 

(Title.) 

A,  B.y  the  above-nnmed  plaintiff,  states  as  follows  : — 
1.  The  plaintiff  was  tbe  owner  of  [or  had  an  interest  in]  tlie  ship 
at  the  time  of  its  loss,  as  hereafter  mentioned. 
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2.  That  on  the  day  of  18  ,  at  ,  %e  defend- 
ants,  in  consideration  of  rupees  to  them  paid  [or,  wbich  the  plaintifT 
then  promised  to  pay],  executed  to  him  a  policy  of  insurance  npon  the 
said  ship,  a  copy  of  which  is  hereto  annexed  ;  [or,  whereby  they  promised 
to  pay  to  the  plaintiff,  within  days  after  proof  of  loss  and  interest,  all 
loss  and  damage  accrniug  to  him  by  reason  of  the  destiniction  or  injury 
of  the  said  ship,  during  its  next  voyage  from  to  ,  whether 
by  perils  of  the  sea  or  by  fire,  or  by  other  causes  therein  mentioned,  uot 
exceeding             rupees]. 

3.  That  the  said  vessel,  while  proceeding  on  the  voyage  mentioned 
in  the  said  policy,  was,  on  the  day  of  18  ,  totally  lost 
"by  the  perils  of  the  sea  [or,  otherwi^ej 

4     1  hat  the  plaiutifiTs  loss  thereby  was  rupees. 

5.  Tliat  on  the  day  of  18  ,  he  famished  the  de- 
fendants with  proof  of  his  loss  and  interest,  and  otherwise  duly  performed 
all  the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[penu*7id  of  judgment^ 


Ko.  50.— On  Caroo  lost  bt'Firb  :— valued  Policy, 
{TiOe.) 

A.  B ,  the  above-named  plaintiff,  states  as  follows  : — 

1.  The  plaintiff  was  the  owner  of  [or,  had  an  interest  in]  [one  hun- 
dred bales  of  cotton]  on  board  the  ship  at  the  time  of  its  loss  as 
hereafter  mentioned. 

2.  That  on  the  day  of  18  ,  at  ,  the 
defendant,  iu  consideration  of  rupees  which  the  plaintiff  then 
paid  [or,  promised  to  pay],  executed  to  him  a  policy  of  insurance  upon  the 
said  goods,  a  copy  of  which  is  hereto  annexed  ;  \or,  where>)y  it  promised 
to  pay  to  the  plaintiff  rupees  in  case  of  the  total  loss,  by  firo 
or  other  causes  mentioned,  of  the  said  goods  before  their  landing  at 

;  or,  in  case  of  partial  loss,  such  damage  as  the  plaintiff  might  sustain 
thereby,  provided  tlie  same  should  exceed  per  centum  of  the 

whole  value  of  the  goods]. 

3.  That  on  the  day  of  18  ,  at  ,  while 
proceeding  on  the  voyage  mentioned  iu  the  said  policy,  the  said  goods 
were  totally  destroyed  by  fire. 

4  and  6.  As  in  paragraplis  6  and  6  of  the  last  preceding  Form,] 

[Demand  of  judgmentJ] 

No  51. — On  Freight. — valued  Policy. 
(Title.) 

A.  A,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  had  an  interest  in  the  freight  to  be  earned  by  the 
ship  [  ]  on  her  voyage  from  to  ,  at  the  time 
of  her  loss  as  hereafter  mentioned,  and  that  a  large  quantity  of  goods  was 
shipped  upon  freight  in  her  at  that  time. 

2.  That  on  the  day  of  18  ,  at  ,  the 
defendant  in  consideration  of  rupees  to  it  paid,  executed  to  the 
plaintiff  a  policy  of  insurance  upon  the  said  freight^  a  copy  of  which  is 
hereto  aunexed  [or  state  its  tenor,  as  before.] 
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3.  That  the  said  vessel,  while  proceeding  upon  the  voyage  mentioned 
in  the  said  policy,  was,  on  the  day  of  18  ,  totally  lost 
by  [the  perils  of  the  sea]. 

4.  That  the  plaintiff  has  not  received  any  freight  from  the  said  vessel, 
nor  did  she  earn  any  on  the  said  voyage,  by  reason  of  her  loss  as  afore- 
said. 

5  and  6.  [As  in  Torm  No.  50.] 

[Demand  of  judgment  ] 


No.  52.— Fob  a  Loss  by  oeweral  average. 
(Title  ) 

A,  B.,  the  above-named  plaiutiff.  states  as  follows  : — 

1.  That  plaintiff  was  the  owner  of  [or,  had  an  interest  in]  [on©  hun- 
dred bales  of  cotton]  shipped  on  board  a  vessel  called  the  Y.  Z.,  from 

to  ,  at  the  time  of  the  loss  hereafter  mentioned. 

2.  That  on  the  day  of  18  ,  at  ,  in  con- 
sideratioD  of  rupees  [which  the  plaintiff  then  promised  to  pay], 
the  defendant  executed  to  the  plaintiff  a  policy  of  insnrance  upon  his  said 
goods,  a  copy  of  which  is  hereto  annexed  [or  state  its  tenor  as  before.'] 

3.  That  on  the  day  of  18  ,  while  proceeding  on 
the  voyage  mentioned  in  the  said  policy,  the  said  vessel  was  so  endanger- 
ed by  perils  of  tha  sea,  that  the  master  and  crew  thereof  were  compelled 
to,  and  did,  cast  into  the  sea  a  large  part  of  her  rigging  and  furniture 

4.  That  the  plaintiff  was,  by  reason  thereof,  compelled  to,  and  did, 
pay  a  general  average  loss  of  rupees. 

6.  That  on  the         day  of  18         ,  he  furnished   the  de- 

fendant with  proof  of  his  loss  and   otherwise  duly  performed   all  the  con- 
ditions of  the  said  policy  on  his  part. 

6.  That  the  defendant  has  not  paid  the  said  loss. 
[Demand  of  judgment."] 


No.  63.— For  a  PARTicfULAB  Avbbaob  Loss. 
(TitU.) 

A^  B.y  the  above-named  plaintiff,  states  as  follows  :— 

1  and  2,  [As  in  the  preceding  Foym.] 

3.  That  on  the         day  of  18         ,  while  on  the  high  seas, 

the  sea-water  broke  into  the  said  ship,  and  damaged  the  said  [cotion]  to 
the  amount  of  rapees. 

4  and  5  [As  in  paragraphs  5  and  6  of  the  preceding  Form.'] 

[Demand  of  judgment] 


No,  54.— On  a  Fire  Inscjrancb  Policy. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  [was  the  owner  of,  or]  had  an  interest  in  a  [  dwelling* 
house,  known  as  No.         ,  street,  in  the  city  of  ,] 

at  the  time  of  its  destruction  [or,  injnry]  by  fire  as  hereinafter  mentioned. 
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2.  That  on  the  day  of  18        ,  at  ,  in 

consideration  of  mpees  [to  it  paid],  the  defendant  execated 

to  the  plaintiff  a  poh'cy  of  insurance  on  the  said  [premises],  a  copj  of 
which  13  hereto  annexed  [or  state  its  teiior] 

8.  That  on  the        day  of  18         ,  the  said  [dwelling- 

faonse]  was  totally  destroyed  [or,  greatly  damaged]  by  fire. 

4.  That  the  plaintiff's  loss  thereby  was  rupees* 

5.  That  on  the  day  of  18  ,  he  furnished  the 
defendant  with  proof  of  his  said  loss  and  interest,  and  otherwise  duly  per* 
formed  all  the  conditions  of  the  said  policy  on  his  part, 

6.  That  the  defendant  has  not  paid  tlie  said  loss« 

[Demand  of  judgment.'] 


No/65.— AoAlKST  Sureties  ior  Paymekt  of  Rbi^. 
{TitU.) 

A.  B,^  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the         day  of  18     ,  at  ,  one 
E.  F,  hired  from  the  plaintiff  [for  the  term  of        years]  the  [honse  No. 

street]  [  at  the  annual  rent  of      rupees,]  payable  [monthly]. 

2.  That  [at  the  same  time  and  place]  the  defedant  agreed,  in  Gonsi« 

deration  of  the  letting  of  the  said  premises  to  the  said  E,,  F,, 
to  guarantee  the  pnnctnal  payment  of  the  said  rent. 
8.  That  the  rent  aforesaid  for  the  mouth  of 
18         ,  amounting  to  rupeesi  has  not  been  paid. 

[If  by  the  terms jof  the  agreement,  notice  is  required  to  be  given  to  the 

surety y   add: — ] 
4.  That  on  the         day  of  18        ,  the  plaintiff  gave  notice  to 

the  defendant  of  the  non-payment  of  the  said  rent,  and  do* 
«      manded  payment  thereof. 
6.  That  he  has  not  paid  the  same. 

[Demand  of  judgment] 


J5.— Plaints^for  compensation   for  breach  of  Contract. 

No.  66.— Foe  Bbeach  of  Aoresment  to  convet  Land. 

(TUle.) 

•A,  B.f  the  above-named  plaintiff,  states  as  follows.* — 

1.  That  on  the        day  of  18        ,at  ,the 
plaintiff  and  defendant  entered  into  an  agreement,  mlder  their  hands,  of 

which  a  copy  is  hereto  annexed. 
[Or  That  on,   &c ,  the  defendant  agreed  with  the  plaintiff  that  in 
consideration  of  a  deposit  of    rupees  then  paid,  and  of  the  further  snm  of 
ten  thousand  rupees  payable  as    hereafter  mentioned,  he  would  on  the 
day  of  18         ,at  ,  execute  to  the   plaintiff  a 

sufficient  conveyance  of  [the  house  No.     street,  In  the  city  of  free 

from  all  incumbrances ;  and  the  plaintiff  agreed  to  pay  ten  thousand  rupees 
for  the  same  on  delivery  thereof] 

2.  That  on  the         day  of  18         ,  the  plaintiff  demanded 
the  conveyance  of  the   said  property  from    the  defendant  and   tendered 

rupees  to  the  defendant  [or,  that  all  conditions  were  fnl- 
fiUed,  and  all  things  happened  aud  all  times  elapsed  necessary  to  entitle 
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the  plaintiff  to  have  the  said  agreement  performed  by  the  defendant  on 
his  part.] 

3.  That  the  defendant  has  not  exeoated  any  conyeyanoe  of  the  said 
property  to  the  plaintiff  \or  That  there  is  a  mortgage  upon  the  said  pro- 
perty, made  by  to  ,  for  mpees,  registered 
in  the  offiee  of  ,  on  the  day  of  18  t 
aiid  still  unsatisfied,  or  any  other  defect  of  title.'] 

4.  That  tho  plaintiff  h*as  thereby  lost  the  use  of  the  money  paid  by. 
him  as  such  deposit  as  aforesaid  and  of  other  moneys  provided  by  him 
for  the  completion  of  the  said  purchase,  and  has  lost  the  expenses  incur- 
red by  him  in  investigating  the  title  of  the  defendant  aud  in  preparing  to 
perform  the  agreement  on  his  part,  and  has  incurred  expense  in  endea- 
vouring to  procure  the  performance  thereof  by  the  defendant. 

The  plaintiff  prays  judgment  for        rupees  compensation. 


No.  57* — ^FoB  Bbbach  or  Aoresmxmt  to  fttbchase  Lanb. 
iTitle.)    ' 

A,  B,y  the  abovenamed  plaintiff,  states  as  follows : — 

1.  That  on  the ,  day  of  18  ,  at  ,  the 
plaiittiff  and  defendant  entered  into  an  agreement,  under  their  hands,  of 
which  a  copy  is  hereto  annexed, 

[Or  that  on  the         day  of  18         ,  nt  ,  the 

plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  sell  to  the 
defendant,  and  the  defendant  should  purchase  from  the  plaintiff,  forty 
bighas  of  land  in  the  village  of  ,  for  rupees.] 

2.  That  on  the         day  of  18        ,  at 

the  plaintiff  being  then  the  absolute  owner  to  the  defendant],  tendered  to 
defendant  a  sufficient  instrument  of  conveyance  of  the  same  \or^  was  ready 
and  willing,  and  offered  to  convey  the  same  to  the  defendant  by  a  suffici- 
ent instrument],  on  the  payment  by  the  defendant  of  the  said  sum. 
8.  That  the  defendant  has  not  paid  the  same. 

^Demand  of  judgment  ] 


No.  58. — Another  Form. 

Fob  kot  ooufletiko  a  Pubohasx  o7  Immovable  Pbopebtt. 
(Title.) 

A.  -ff.,  the  above-named  plaintiff,  states  as  follows  :— 
1.  That  by  an  agreement  dated    the        day  of  187     ,  it 

was  agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  plaintiff 
ehould  sell  to  the  defendant  and  the  defendant  should  purchase  from  the 
plaintiff  a  house  and  land  at  the  price  of  rupees,  upon  the  terms  and 

conditions  following  (that  is  to  say) — 

{a)  That  the  defendant  should  pay  tho  plaintiff  a  deposit   of 
rupees  in  part  of  the  said  purchase-money   on  the   signing  of  the  said 
agreement,  and  the  remainder  on  the        day  of  187    ,  on 

which  day  the  said  purchase  should  be  completed. 

(h)  That  the  plaintiff  should  deduce  and  make  a  good  title  to  the  said 
premises  on  or  before  the        day  of  187    ,  and  on  payment 

of  the  said  remainder  of  the  said  purchase-money  as  aforesaid  should  exe- 
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oate  to  the  defendant  a  proper  conveyance  of  the  said  premises,  to  be  pre- 
pared at  the  defendant's  expense. 

2.  That  all  conditions  were  fulfilled,  and  all  things  happened  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  acrreemeut 
performed  by  the  defeudunt  on  his  part,  yet  the  defendant  did  not  pay  the 
plaintiff  the  remainder  of  the  said  purchase-money  as  aforesaid  on 
his  part. 

3.  That  the  plaintiff  has  hereby  lost  the  expense  which  he  incorred 
in  preparing  to  perform  the  said  agreement  on  his  part,  and  has  been  pnt 
to  expense  in  eudeavoaring  to  procure  the  performance  thereof  bj  tho 
defendant. 

[Demand  of  judgment  ] 


Ko,  59.  Fob  not  deliterino  Goons  sold. 
{Title.) 
A,  B.,  the  above-named  plaintiff,  states  as  folio ws : -* 
3.  That  on  the         day  of  18         ,  at  , 

the  plaintiff  and  defendant  mutually  agreed    that  the  defendant  should 
deliver  [cue  hundred  barrels  of  flour  to  the   plaintiff  [on  the  day 

q£  18         ],  and  that  the   plaintiff  should   pay  therefor 

rupees  on  delivery. 

2.  That  on  the  [said]  day,  the  plaintiff  was  ready  and  willing,  and 
offered,  to  pay  the  defendant  the  said  sura  upon  delivery  of  the  said  goods. 

3.  That  tl>e  defendant  has  not  delivered  the  same,  whereby  the  plain- 
tiff lias  been  deprived  of  the  profits  which  would  have  accrued  to  him  from 
such  delivery. 


No.  60. — For  Breach  or  Contract  to  employ. 
{Title.) 
A.B  y  the  above-named  plaintiff,  states  as  follows  : — 
2   That  on  the        day  of  13  ,  at  the 

plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  serve  the 
defendant  as  [an  accountant,  or  in  the  capacity  of  foreman,  or  as  the  case 
may  he\  and  the  defendant  should  employ  the  plaintiff  as  such,  -for  the 
term  of  [or  year],  and  pay  him  for  his  services  rupees  [monthly], 

2.  That  on  the  day  of  18.  the  plaintiff  en- 
tered upon  the  service  of  the  defendant  as  aforesaid,  and  has  ever  since 
been,  and  still  is,  ready  and  willing  to  continue  in  such  service  during  the 
remainder  of  the  said  year,  whereof  the  defendant  always  had  notice. 

3.  That  on  the  day  of  18  ,  the  defendant 
wrongfully  discharged  the  plaintiff,  and  refused  to  permit  him  to  serve  as 
aforesaid,  or  to  pay  him  for  his  services. 

[Demand  of  judgment,'] 


No.  61.— For  Breach  op  Contract  to  emflot,  where  the  Emplotment  nevbb  took 

Etfect. 

{Title.) 

A.  B.^  the  above-named  plaintiff|  states  a3  follows  :— 
1    [As  in  last  preceding  Form.} 
2.  That  on  the        day  of  18        ,  ai  ,  tha 
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plaintifiP  offered  to  enter  npon  the  service  of  the  defeadant,  and  has  ever  sinoo 
been  ready  and  willing  so  fco  do. 

8.     That  the  defendant  refased  to  permit  the  plaintiff  to  enter  npon  snoh 
service,  or  to  pay  him  for  his  services, 

[Demand  of  judgment  ] 


"Kg.  62,  Fob  Bbeagh  of  Contbact  tosebve. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  - ,  at  ,  the 
plaintiff  and  defendant  mntnally  agreed  that  the  plaintiff  should  employ  the 
defendant  at  [an  annual]  compensation  of  rupees,  and  that  the 
defendant  should  serve  the  plaintiff  as  [an  artist]  for  the  term  of  [one  year.] 

2.  That  the  plaintiff  has  always  been  ready  and  willing  to  perform  his 
part  of  the  said  agreement  [and  on  the  day  of  18  offered 
so  to  do.] 

3.  That  the  defendant  [entered  npon  the  service  of  the  plaintiff  on  the 
above-mentioned  day,  but  afterwards,  on  the        day  of 

18        ,  he]  revised  to  serve  the  plaintiff  as  aforesaid. 

[Demcmd  of  judgment,] 


No.  63.— Against  a  Buildeb  fob  defective  Wobxmanship. 

{TiUe.) 
A.  B,f  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the        day  of  18        ,  at  ,  the 

plaintiff  and  defendant  entered  into  an  agreement^  of  which  a  copy  is  here-> 
to  annexed : 

[Or  state  the  tenor  of  the  contract] 

[2,  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said 
agreement  on  his  part.] 

3.  That  the  defendant  [built  the  house  referred  to  in  the  said  agree- 
ment  in  a  bad  and  unworkmanlike  manner]. 

[Demand  of  judgment] 


No.  i>4.— By  the  Masteb  against  the  Fatheb  ob  Guabdian  of  an  Afmientioe. 

(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  entered  into  an  agreement,  under  his  hand  and  seal,*  a  copy  of 
which  is  hereto  annexed : — 

\^0r  state  tTie  tenor  of  the  covenants.] 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  received 
the  said  [apprentice]  into  his  service  as  such  apprentice  for  the  term  afore- 
BAiif  and  has  al^rays  performed  and  been  ready  and  willing  to  perform  all 
thiugs  in  the  said  agreement  on  his  part  to  be  performed. 

*  Xh9  form  given  in  Aot  XIX,  of  1950;  requires  the  seal  of  the  father  or  saardiaD« 

d 

Digitized  by  VjOOQIC 


XXVI  APPBENTICB  AGAINST  THE  MASTER. 


3.  That  on  the        day  of  18        ,  the  said  [apprm^ 

Hce]  wilfully  absented  himself  from  the  seryice  of  the  plaintiff,  and  oon* 
tinaes  so  to  do. 


[Demand  of  judgment.'] 


No.  66.— By  the  Appbxntice  against  the  Master. 
(TiOe.) 
A.  £.,  the  aboye-named  plaintiff,  states  as  follows  :'— 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  entered  into  an  agreement  with  the  plaint^  and  his  father,  E.  F., 
nncler  their  hands  and  seals,  a  copy  of  which  is  hereto  annexed. 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  entered  into 
the  seryice  of  the  defendant  with  him  after  the  manner  of  an  apprentice  to 
serve  for  the  term  mentioned  in  the  said  agreement,  and  has  always  per- 
formed all  things  in  the  said  agreement  contained  on  his  part  to  be  per- 
formed. 

8.  That  the  defendant  has  not  [instructed  the  plaintiff  in  the  business 
of         ,  or  state  any  other  breach,  such  as  cruelty,  failure  to  'provide  sufficieni 
food,  or  other  Ul'treatment,'] 

\Pema/nd  of  judgment] 


No.  66.— Oir  A  Bond  pob  the  FiDBLiry  of  a  Clerk. 
(TttU.) 
A^  B,,  the  aboye-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  >  (Jaintiff 
employed  one  E.  F.,  as  a  clerk. 

2.  That  on  the  day  of  18  ,  at  ,  the 
defendant  agreed  with  the  plaintiff,  that  if  the  said  E,  F«,  shonld  not  ^th- 
fnlly  perform  his  duties  as  a  clerk  to  the  plaintiff,  or  shonld  fail  to  aoconnt 
to  the  plaintiff  for  all  moneys,  eyidences  of  debt,  or  other  property 
received  by  him  for  the  use  of  the  plaintiff,  the  defendant  would  pay  to  the 
plaintiff  whatever  loss  he  might  sustain  by  reason  thereof^  not  exceeding 

rupees, 

[Or,  2.  That  at  the  same  time  and  place,  the  defendant  bound  himself 
to  the  plaintiff,  by  a  writing  under  his  hand,  in  the  penal  sum  of 
rupees,  conditioned  that  if  the  said  E,  F,  should  faithfully  perform  his 
duties  as  clerk  and  cashier  to  the  plaintiff,  and  justly  account  to  the  plaintiff 
for  all  moneys,  evidence  of  debt,  or  other  property  which  should  be  at  any 
time  held  by  him  in  trust  for  the  plaintiff,  the  same  should  be  yoid,  but 
not  otherwise  ] 

[Or,  2:  That  at  the  same  time  and  place,  the  defendant  executed  to 
the  plaintiff  a  bond,  a  copy  of  which  is  annexed.] 

3.  That  between  the        day  of  18      and  the  day  of 
18        ,  the  said  E.  F.  receiyed  money  and  other  property,  amount- 
ing to  the  yalue  of                              rupees,  for  the  use  of  the  plaintiff, 
for  whioh  he  has  not  accounted  to  him,  and  the  same  still  remains  due  and 
unpaid, 

[Demand  of  judgment] 
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No.  67.— Bt  Tbnaitp  agaittst  LA3n)L0BD  WITH  SPECIAL  Damage. 
(TiUe.) 

■^.  B ,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18         ,  at  , 

the  defendant,  by  an  instrument  in  writing,  let  to  the  plaintiff  [the  honse 
No.  street,  [for  the  term  of  years,  covenant- 

ing with  the  plaintiff  that  he,  the  plaintiff,  and  his  legal  representatives 
shonld  quietly  enjoy  possession  thereof  for  the  said  term. 

^  That  all  conditions  were  fulfilled  and  all  things  happened  necessary 
to  entitle  the  plaintiff  to  maintain  this  suit. 

8.  That  on  the  day  of  during  the  said  term,  one 

J&  F.whowas  the  lawful  owner  of  the  said  house,  lawfully  evicted  the 
plaintiff  therefrom,  and  still  withholds  the  possession  thereof  from  him. 

4,  That  the  pjaintiff  was  thereby  [prevented  from  continuing  the  busi- 
ness of  a  tailor  at  the  said  place,  was  compelled  to  expend  rupees 
in  moving,  and  lost  the  custom  of  0.  H.  and  I.  J,  by  such  removal.] 

IDema/nd  of  judgment .] 


No.  68.— Fob  Bebach  op  Warranty  of  Movables. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the        day  of  18  ,  at  ,  the  defend- 
ant warranted  a  steam^ngine  to  be  in  good  working  order,  and  thereby 
induced  the  plaintiff  to  purchase  the  same  of  him,  and  to  pay  him 
rupees  therefor. 

2.  That  the  said  engine  was  not  then  in  good  working  order,  whereby 
the  plaintifi  incurred  expense  in  having  the  said  engine  repaired,  and  lost 
the  profits  which  would  otherwise  have  accrued  to  him  while  the  engine 
was  under  repair. 

[Demcmd  of  judgment^ 


No.  69.— On  an  Agrbement  op  Indemnity. 
(TUle.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  the 
plaintiff  and  defendant,  being  partners  in  trade  under  the  firm  of  ^.  B.  and 
0.  JD.,  dissolved  the  said  partnership,  and  mutually  agreed  that  the  defend- 
ant should  take  and  keep  all  the  partnership  property,  pay  all  debts  of 
the  firm,  and  indemnify  the  plaintiff  against  all  claims  that  might  be  made 
upon  him  on  account  of  any  indebtedness  of  the  said  firm. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said 
agreement  on  his  part. 

3.  That  on  the  day  of  18  [a  judg- 
ment was  recovered  against  the  plaintiff  and  defendant  by  one  E.  F.«  in 
the  High  Court  of  Judicature  at  upon  a  debt  due  from  the  said  firm 
to  the  said  B,  F.,  and  on  the  day  of  18  ]  the 
plaintiff  paid                    rupees  [in  satis&ction  of  the  same]. 

4.  That  the  defendant  has  not  paid  the  same  to  the  plaintiff. 

[Demand  of  judgment] 
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No,  70.— By  Ship-Owkxr  Against  Freight  or  foe  not  Loadiko. 
(TiOe.) 

A,  B^  the  abo7e-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  ,  the 
plaintiff  and  defendant  entered  into  an  agreement,  a  copy  of  which  is 
hereto  annexed. 

[Or^  1.  That  on  ,  at  ,  the   plaintiff  and 

defendant  agreed  by  charter  party  that  the  defendant  should  deliver  to 
the   plaintiff's    ship  at  ,  on  the  day 

of  18  y  fiye  hundred  tons   of  merchandise,   which  she 

should  carry  to  ,  and  there  deliver,  on  payment  of 

freight ;  and  that  the  defendant  should  have  days  for  loading, 

days  for  discharge,  and  days  for  demurrage,  if  requried,  at 

rupees  per  day.] 

2.  That  at  the  time  fixed  by  the  said  agreement  the  plaintiff  was  ready 
and  willing  and  ofiered  to  receive  [the  said  merchandise,  or,  the  merchan- 
dise mentioned  in  the  said  agreement]  from  the  defendant. 

3.  That  the  period  allowed  for  loading  and  demurrage  has  elapsed, 
but  the  defendant  has  not  delivered  the  said  merchandise  to  the  said 
vessel. 

Wiierefore,  the  plaintiff  demands  judgment  for  rupees  for 

demurrage  and  rupees  additional  for  compensation. 


C— Plaints  fob  compensation  upon  wbonos. 
No.  71.— Foa  Tbespass  on  Land. 

{TitU,) 

A.  B.^  the  above-named  plaintiff,  states  as  follows  : — 
That  on  the  day  of  18  ,  at  ,  the 

defendant  entered  upon  certain  land  of  the  plaintiff,  known  as 
[and  depastured  the  same  with  cattle,  trod  down  the  grass,   cut  the  tim- 
ber, and  otherwise  injured  the  same.] 

{Demand  of  judgment] 


No.  72.— Fob  Trespass  in  bntebino  a  Dwelung-hoitse. 
(Title.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  defendant  entered  a  dwelling-house  of  the  plaintiff  called 

and  made  a  noise  and  disturbance  therein  for  a  long  time,  and 
broke  open  the  doors  of  the  said  dwelling-house,  and  removed,  took  and 
carried  away  the  fixtures  and  goods  of  the  plaintiff  therein,  and  disposed 
of  the  same  to  the  defendant's  own  use,  and  expelled  the  plaintiff  and  his 
family  from  the  possession  of  the  said  dwelling-house,  and  kept  them  ao 
expelled  for  a  long  time. 

2.  That  the  plaintiff  was  thereby  prevented  from  carrying  on  his  busi- 
ness, and  incurred  expense  in  procuring  another  dwelling-house  for  him- 
oelf  and  family* 

[Demand  ofJudgmentJ] 
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No.  73.— For  Tbespass  on  Movables. 
(Title) 

A,  B.,  tHe  above-nafaied  plaintiF^  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  broke  open  ten  barrels  of  mm  belonging  to  the  plaintiff,  and 
emptied  their  contents  into  the  street  [or  seized  and  took  the  plaintiff's 
goods,  that  is  to  say,  iron,  rice,  and  honsehold  furniture,  or  as  the  case  may 
he],  and  carried  away  the  same  and  disposed  of  them  to  his  own  use : 

{^or,  seized  and  took  the  plaintiff's  cows  and  bullocks,  and  impounded 
them  and  kept  them  impounded  for  a  long  time.] 

2.  That  the  plaintiff  was  thereby  deprived  of  the  use  of  the  cows  and 
bullocks  during  that  time,  and  incurred  expense  in  feeding  them  and  in 
getting  them  restored  to  him  ;  and  was  also  prevented  from  selling  them 
at  fair,  as  he  otherwise  would  have  done,  and  the  said  cows  and 
bullocks  are  diminished  in  value  to  the  plaintiff  [piherioise  state  the  injury 
according  to  the  facts,"] 


[^Demand  of  judgment'] 


No.  74.— Fob  thb  CJonversion  of  Movable  Propebtt. 
(Title.) 
A,  ^.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  ^  18  ,  plaintiff  was  in 
possession  of  certain  goods  described  in  the  schedule  hereto  annexed  [or  of 
one  thousand  barrels  of  flour] 

2.  That  on  that  day,  at  ,  the  defendant  converted  the  same 
to  his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  pos- 
Bossion  of  the  same. 

[Demand  of  judgment,] 
The  Schedule. 


No.  75. — ^AGAumr  a  Wabehouseman  for  Refusal  to  ueltver  Ooods. 

(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows :— * 

1.  That  on  the  day  of  18  ,  at 

the  defendant,  in  consideration  of  the  payment  to  him  of  rupees 

[or,  rupees  per  barrel,  per  month,  &c.,]  agreed  to  keep  in  his 

godown  [one  hundred  barrels  of  flour],  and  to   deliver  the  same  to  the 
plaintiff  on  payment  of  the  said  sum. 

2.  That  thereupon  the  plaintiff  deposited  with  the  defendant  the  said 
[hundred  barrels  of  flour.] 

3.  That  on  the  day  of  18  ,  the  plaintiff  requested 
the  defendant  to  deliver  the  said  goods,  and  tenderd  him  rupees 
[^or,  the  full  amount  of  storage  due  thereon],  but  the  defendant  refused  to 
deliver  the  same. 

4.  That  the  plaintiff  was  thereby  prevented  from  selling  the  said  goods 
to  E»  F,f  and  the  same  are  lost  to  the  plaintiff. 

[Demand  of  judgment] 
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No  76. — ^FoB  PBoouBnrG  Pbopibit  bt  Fraiid. 

J.  B.<f  the  above-namod  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  the 
defendant,  for  the  pnrpose  of  inducing  the  plaintiff  to  sell  him  certain  goods 
represented  to  the  plaintiff  that  [he,  the  defendant,  was  solvent,  and  worth 

rupees  over  all  his  liabilities] 

2.  That  the  plaintiff  was  thereby  indaced  to  sell  [and  deliver]  to  the 
defendant  [dry  goods]  of  the  valae  of  mpees. 

8.  That  the  said  repersentations  were  false  [or,  state  ike  particular  fah^- 
liood»\  and  were  then  known  by  the  defendant  to  be  so. 

4.  That  the  defendant  has  not  paid  for  the  said  goods.  \0r^  if  ik^  goodt 
were  not  delivered,']  That  the  plaintiff,  in  preparing  and  shipping  the  s%aA 
goods  and  procuring  their  restoration,  expended  rupees. 


[Demand  of  judgment.'] 


No.  77. — ^FOB  VBAUniTLBllTLT  FBOCUBIRO  CBEDFr  TO  BE  OrVXN  TO  ABOTHER  FbBSOB. 

(TiUe.) 
A.  B.y  the  above-named  plaintiff^  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  represented  to  the  plaintiff,  that  one  E,  F.  was  solvent  and  in 
good  credit,  and  worth  mpees  over  all  his  liabilities  [or,  that  E,  F. 
then  held  a  responsible  situation  and  was  in  good  circuoistances,  and 
might  safely  be  trusted  with  goods  on  credit.] 

2,  That  the  plaintiff  was  Uiereby  induced  to  sell  to  the  said  E.  F.  [rioe] 
of  the  value  of  rupees  [on  month's  credit.] 

8.  That  the  said  representations  were  false  and  then  known  by  the 
defendant  to  be  so,  and  were  made  by  him  with  intent  to  deceive  and 
defraud  the  plaintiff  [or,  to  deceive  and  injure  the  plaintiff.] 

4.  That  the  said  E.  F.  [did  not  pay  for  the  said  goods  at  the  expira* 
tion  of  the  credit  aforesaid,  or,]  has  not  paid  for  the  said  rice,  and  the 
plaintiff  has  wholly  lost  the  same  by  reason  of  the  premises. 

[Demand  ofjudgmentli 


No  78.— Fob  pollutino  thb  Wateb  ukdeb  tbx  Plaihufv's  Lafd. 

(Title.) 
A,  B.^  the  above-named  plaintiff,  states  as  follows : — 

1.  That  he  is,  and  at  all  the  times  hereinafter  mentioned  was,  possess- 
ed of  certain  land  called  and  situate  in  ,  and  of  a  well 
therein,  and  of  water  in  the  said  well,  and  was  entitled  to  the  use  and 
benefit  of  the  said  well  and  of  the  said  water  therein,  and  to  have  certain 
springs  and  streams  of  water  which  flowed  and  ran  into  the  said  well  to 
supply  the  same  to  flow  or  run  without  being  fouled  or  polluted. 

2.  That  on  the  day  of  18  ,  the  defendant 
wrongfolly  fouled  and  polluted  the  said  well  and  the  said  water  thwein 
and  the  said  springs  and  streams  of  water  which  flowed  into  the  said 
well. 

8.  That  by  reason  of  the  premises  the  said  water  in  the  said  well  be- 
came impure  and  unfit  for  domestic  and  other  necessary  purposes,  and  Um 
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plaintifiP  and  his  &niily  are  deprived  of  tiie  use  and  benefit  of  the  said  well 
aud  water. 

[Dema/nd  of  judgment.^ 


No  79. — For  oarrtiho  on  a  noxious  Muxutacturb. 
(TiUe.) 

A*  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  plaintiff  is,  and  at  all  the  times  hereioafler  mentioned  was, 
possessed  of  certain  lands  called  situate  it 

2.  That  ever  since  the  day  of  18  ,  the  defend- 
ant has  wrongfully  caused  to  issoe  from  certain  smelting  works  carried  on 
by  the  defendant  large  quantities  of  offensive  and  unwholesome  smoke  and 
other  vapours  and  noxious  matter,  which  spread  themselves  over  and  upon 
the  said  lands,  and  corrupted  the  air,  and  settled  on  the  surface  of  the  said 
lands. 

3.  That  thereby  the  trees,  hedges,  herbage  and  crops  of  the  plaintiff 
growing  on  the  said  lands  were  damag^  and  deteriorated  in  value,  and  the 
cattle  and  live  stock  of  the  plaintifi  on  the  said  lands  became  unhealthy,  and 
divers  of  them  were  poisoned  and  died. 

4.  That  by  reason  of  the  premises  the  plaintiff  was  unable  to  depasture 
the  said  lands  with  cattle  and  sheep,  as  he  otherwise  might  have  done,  and 
was  obliged  to  remove  his  cattle,  sheep  and  fainiing  stock  therefrom  and 
has  been  prevented  from  having  so  beneficial  and  healthy  a  use  and  occupa- 
tion of  the  said  lands  as  he  otherwise  would  have  had. 

[Demand  of  judgmenf] 


No  80.— For  oBSTRUoriNa  ▲  Wat, 
{TUle.) 
4*  B.y  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  plaintiff  is,  and  at  the  time  hereafter  mentioned  was,  possess- 
ed of  [a  house  in  the  town  of  .] 

2.  That  he  was  accustomed  to  pass  [with  vehicles,  or^  on  foot]  along 
a  certain  way  leading  from  his  said  boose  to  [the  highway.] 

3.  That  on  the  day  of  18  ,  the  defendant 
obstructed  the  said  way,  so  that  the  plaintiff  could  not  pass  [with  vehicles 
or,  on  foot,  or,  in  any  manner]  along  the  said  way  [and  has  ever  since 
obstructed  the  same.] 

4.  [State  special  damage^  if  anyj] 

[Demand  of  judgment^ 


Anofher  Form, 

1.  That  the  defendant  wrongfully  dug  a  trench  and  heaped  np  earth 
and  Fitones  in  the  public  highway  leading  from  to  so  as  to 
obstruct  it. 

2.  That  thereby  the  plaintiff,  while  lawfully  passing  along  the  said 
highway,  fell  over  the  said  earth  and  stones  [or,  into  the  said  trench]  and 
broke  his  arm,  and  suffered  great  pain,  and  was  prevented  from  attending 
to  his  business  for  a  long  time,  and  incurred  expense  for  medical  attend- 
aiuio»  * 

[Demand  of  judgment,"] 


Digitized  by  VjOOQIC 


xxxii  DIVERTINa  A  WATEE-C0T7RSR 


No.  81.— Fob  divkktino  a  Watbb-ooubsb. 
(Tttie,) 
A.  B.,  the  above-named  plaintiff,  states  as  follows:— 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was, 
possessed  of  a  mill  situated  on  a  [stream],  known  as  the  »  in 
the  Tillage  of                        ,  district  of 

2.  Tkeit  by  reason  of  sach  possession  the  plaintiff  was  entitled  to  the 
flow  of  the  said  stream  for  working  the  said  mill. 

3.  That  on  the  day  of  18  ,  the  defendant,  by 
cutting  the  bank  of  the  said  stream,  diverted  the  water  thereof  so  that 
less  water  ran  into  the  plaintiff's  mill. 

4.  That  by  reason  thereof  the  plaintiff  has  been  unable  to  grind  more 
than  sacks  per  day,  whereas,  before  the  said  diversion  of  water 
be  was  able  to  grind  sacks  per  day. 

[Demaitd  of  judgment  ] 


No.  82.— For  oBsraucriiro  a  Riqht  to  usi  Watbb  poe  Ibrioation. 
{Title.) 

A.  By  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  is,  and  was  at  the  time  hereinafter  mentioned,  pos- 
sessed of  certain  lands  situate,  &g  ,  and  entitled  to  take  and  use  a  portioa 
cf  the  water  of  a  certain  stream  for  irrigating  the  said  lands. 

2.  That  on  the  day  of  the  defendant  prevented  the  plain- 
tiff from  taking  and  using  the  said  portion  of  the  said  water  as  aforessdd, 
by  obstructing  and  diverting  the  said  stream 

[Vemand  of  judgment.'] 


No.  83.-— For  Waste  by  a  Lessse. 
(TiUe.) 

A.  B,^  the  abovemamed  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  the  defendant  hired  from 
Iiim  the  [hou&e  No.                         street  ]  for  the  term  of 

2.  That  the  defendant  oconpied  the  same  under  such  hiring, 

8.  That  during  the  period  of  such  occupation,  the  defendant  greatly  in- 
jured the  premises  [defaced  the  wallsj  tore  up  the  floors,  and  broke  dowa 
the  doors ;  or  otherwise  specify  the  injuries  as  far  as  possible.'] 

The  plaintiff  prays  judgment  for  rupees  compensation* 


No.  84.— For  Assault  aitd  Battery. 
{TitU.) 
A*  B.,  the  above-named  plaintiff,  states  as  follows : — 
That  on  the        day  of  18    ,  at  ,  the  defendant 

assaulted  and  beat  him. 

The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  85.— For  Assault  akd  Battery,  whih  sfsoal  Daiiagql 
{Title.) 
A.  B^  the  above-named  plaintiff,  states  as  follows  :— 
1.  That  on  the       day  of  18        ,  at       ,  the  defendant  asaaalt* 

ed  and  beat  the  plaintiff,  until  he  became  insensible. 


...c„.,.       i 


ASSAULT  AND  FALSE  IMPRISONMENT.  XXXIU 


2.  That  tlie  plaintiff  was  thereby  disabled  from  attending  to  his  busi- 
ness for  [six  weeks  thereafter],  and  was  compelled  to  pay  rupees  for 
njedical  attendance,  and  has  been  ever  since  disabled  [from  using  his  right 
arm  j.     [Or  otherwise  state  the  damage,  as  the  case  may  be.] 


[Demand  of  Judgment.] 


No.  86.~FoB  Assault  and  false  Imfbisonment. 
(Title,) 

A,  P.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  ,  the  defend- 
ant assaulted  the  plaintiff  and  imprisoned  him  for  days  [or  hours]  ; 
state  special  damage,  if  any,  thus  : — 

2.  That  by  reason  thereof  the  plaintiff  suffered  great  pain  of  body  and 
mind  and  was  exposed  and  injured  in  his  credit  and  circumstances,  and 
was  prevented  from  carrying  on  his  business  and  from  providing  for  his 
family  by  his  personal  care  and  attention,  and  incurred  expense  in  obtain- 
ing his  liberation  from  the  said  imprisonment,  [o)-  otherwise  as  the  case  may 
le.] 

[Demand  of  judgment] 


No.  87.— Fob  Injuries  caused  by  Neoliqence  on  a  Eailroad. 
(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendants  w;er6 
common  carriers  of  passengers  by  railway  between  and 

2.  That  on  that  day  the  plaintiff  was  a  passenger  in  one  of  the  carriages 
of  the  defendants  on  the  said  road. 

3.  That  while  he  was  such  passenger,  at  [or,  near  the  sta- 
tion of  ,  or,  between  the  stations  of  and  ], 
a  collision  occurred  '  on  the  said  railway,  caused  by  the  neghgence  and 
nnskilfulness  of  the  defendants*  servants,  whereby  the  plaintiff  was  much 
injured  [having  his  leg  broken,  his  head  cut,  &o.,  and  state  the  special  dam- 
age, if  any,  as]  and  incurred  expense  for  medical  attendance,  and  is  per- 
manently disabled  from  carrying  on  his  former  business  as  a  salemac. 

[Demand  of  judgment  ] 
[Or  thus : — 2.  That  on  that  day  the  defendants  by  their  servants  so  neg- 
ligently and  unskilfully  drove  and  managed  an  engine  and  a  train  of  car- 
riages attached  thereto  upon  and  along  the  defendants*  railway  which  the 
plaintiff  was  then  lawfully  crossing,  that  the  said  engine  and  train  were 
driven  and  struck  against  the  plaiiitiff,  whereby,  ^c,  as  in  §  3.] 


No.  88. —Fob  Injuries  caused  btNboliqbkt  Bbivikq. 
(TiOe.) 

'^.  B,,  the  above-named  plaintiff,  states  as  follows:  — 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 
The  defendant  is  a  merchant  of 

2.  On  the  [23rd  May  1875],  the  plaintiff  was  walking  eastward  along 
Chowringhee,  in  the  city  of  Calcutta,  at  abont  three  o*clock  in  the  after- 
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noon  He  was  obliged  to  oross  Harington  street,  which  is  a  street  mnniDg 
into  Chowringhee  at  riglit  angles.  While  he  was  crossing  this  street,  and 
just  before  be  oonld  reach  the  foot-pavement  on  the  farther  side  thereof, 
a  carria*^  of  the  defendant's  drawn  by  two  horses  [under  the  char^  and 
control  of  the  defendant's  servants,  was  negligently,  suddenly,  and  without 
any  warning,  turned  at  a  rapid  and  dangerous  pace  out  of  Harington  street 
into  Ohowringhee.  The  pole  of  the  carriage  struck  the  plaintiff  and  knock- 
ed him  down,  and  be  was  much  trampled  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling  the  plain tifTs  lefl  arm  was 
broken,  and  he  was  bruised  and  injured  on  the  side  and  back,  as  well  as 
internally,  and  in  consequence  thereof  the  plaintiff  was  for  four  months' 
iU  and  in  suffering,  and  unable  to  attend  to  his  business,  and  incurred 
}ieavy  medical  and  other  ezpensesi  and  sustained  great  loss  of  business  an4 
profits. 

The  plaintiff  claims  rupees        damages. 


(TWe.) 

Wriiien  SUUemeni  of  p^^flBndant^ 

1.  Th0  defendant  denies  that  the  carriage  mentioned  in  the  plaint  wa4 
the  defendant's  carriage,  or  that  it  was  under  the  charge  or  controi  of  the 
defendant's  servants.  The  carriage  belonged  to  [Messrs.  E.  F.  and  O.  H.\ 
of  Street,  Calcutta,  livery  stable-keepers,  employed  by  the  defend- 
ant to  supply  him  with  carriages  sjad  horses ;  and  the  person,  nnder  whose 
charge  and  control  the  said  carriage  was,  was  the  servant  of  the  said 
Messrs.  J^.  F.  and  0.  U. 

2.  Tne  defendant  does  not  admit  that  the  said  carriage  was  turned 
out  of  Harington  Street  either  negligently,  suddenly,  or  witiioufe  warning, 
or  at  a  rapid  or  dangerous  pace. 

8.  The  defendant  says,  that  the  plaintiff  migt  and  could,  by  theezer^ 
ciso  of  reasonable  care  and  diligence,  have  seen  die  said  carriage  approach- 
ing him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  para* 
erapjL  of  the  plaint. 

1^.  89.— For  Libel  ;  the  Words  being  i^bbllous  in  THEHSU^vn. 
A.  B.^  the  above-named  plaintiff,  states  as  follows  :-** 

1.    That  on  the  day  of  18         ,  at  ,  the 

defendant  published  in*a  newspaper,  called  the  ^  [or^  in  i^ 

letter  addressed  to  F.  J^.],  the  following  words  concerning  the  plaintiff:  — 

\8ei  forth  Hhe  words  twed.] 

2.     Thf^t  the  sf^id  publication  was  false  and  malicious^ 

\pemand  of  judgment.] 

KoTB.-— If  ^e  Ubel^was  in  a  language  not  the  language  of  ^e  Court,  set  ant^e  libel 
ferhatim  in  the  foreign  language  in  which  it  was  published,  and  then  proceed  thna  ^-m 
"  Which  said  words,  being  translated  into  the  language,  have  the  meaning  and  effict 
fallowing,  and  were  so  understood  by  the  persons  to  whom  they  were  so  published,  that,  i^ 
^  ^y,  [Stre  Bttouta  literal  translation  of  the  libel  in  the  languane  qf  %he  QwH,'\ 
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No.  90.— For  Lebsl  ;  the  Words  not  beiro  libellodts  in  themselves. 

(Titles) 

A,  B,,  the  above-named  plaintiff,  states  as  follows  : — 

Ik     That  the   plaintiff   [is,   and]  wasj  on  and  before  tbd  day  of 

18         ,  merchant,  doing  business  in  the  city  ot 

2.     That  on  the  dny  of  l8         ,  at  ,  thd 

defendant  published  in  a  newspaper.  Called  the  '  [j^,  ia 

a  letter  addressed  to  E.  F.,  or  othdrtbise  show  how  puhluhed\^  the  following 
words  concerning  the  plaintiff : — 

"  A  B.,  of  this  city,  has  modestly  retired  to  foreign  lands.  It  is  said 
that  creditors  to  the  amount  of  rupees  are  aiixiuusly  seeking  his 

addt^ss."] 

8.  That  the  defendant  meant  thereby  that  [the  plaintiff  had  absconded 
to  avoid  his  creditors,  and  with  intent  to  defraud  them.] 

4.     That  the  said  publidatioti  was  fd.Ise  atid  malicious. 


[Demand  qfjud</ment] 


jfoj  9L^^]?0R  Slander  ;  the  Words  bbino  AOnONABLE  ts  themselvei^; 

(Title.) 

A.  B,j  the  aboTe-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  ^ 
the  defetidant  falsely  and  maliciously  spoke^  iu  the  hearing  of  E.  F.  [or^ 
sundry  persons],  the  following  words  donc^ruing  the  plaintiff :  **  He  is  a 
thiefC 

2.  That,  in  consec[uence  of  the  said  words,  the  plaintiff  lost  his  situa- 
tion as  in  the  employ  of 

[DBmafid  of  jvdgmeliii] 


Ndi  92.-^F0r  SLandbr  ;  the  Words  not  being  actionable  in  themselve^; 

(TitU.) 

A,  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  ,  th^ 
defendant  falsely  and  maliciously  said  to  one  Ei  F.  concerning  thef  plaintiff; 
[*'  He  is  a  young  man  of  remaikably  easy  conscience.''] 

2.  That  the  plaintiff  was  then  seeking  employment  as  a  clerk,  and  the 
defendant  meant,  by  the  said  words,  that  the  plaintii!  was  not  trustworthy 
as  a  clerk. 

8.  That,  !n  cotiseqtience  of  the  said  words,  [the  said  E,  F.  refused  to 
employ  the  plaintiff  as  a  clerk.] 

^Demand  of  judgment  ] 


fiO.   OS.-iiYOR  MAtlCIOUS  PROSECtmONJ 

(Title.) 

A.  J5.,  the  above-named  plsyntiff,  states  as  folloi^s  i-^ 
1.     That  on  the  day  of  18         ,  at  i  thfe 

defd  ulant  obtained  a  warrant  of  arrest  from  [a  magistnite  of 

the  said  city,  &r,  as  the  case  may  he,}  on  a  charge  of  ,  aiid  the 

Digitized  by  VjOOQIC 


XXXVl  PLAINTS  IN  SUITS  FOR  SPECIFIC  PROPERTT. 


plaintiff  was  Arrested  tbereon,  and  imprisoned  for  [days,  cr^  hoars, 

and  gave  bail  in  the  sum  of  rupees  to  obtain  bis  release.] 

2.  That  in  so  doing,  the  defendant  acted  malicionsly  and  without 
reasonable  or  probable  canse. 

3.  That  on  the  day  of  18  ,  the  said  magistrate 
dismissed  the  complamt  of  the  defendant,  and  acquitted  the  plaintiff. 

4.  That  many  persons,  whose  names  are  unknown  to  the  plaintiff, 
bearing  of  the  said  arrest,  and  supposing  the  plaintiff  to  be  a  criminal, 
have  ceased  to  do  business  with  him  ;  or^  that,  in  consequence  of  the  said 
arrest,  the  plaintiff  lost  his  situation  as  clerk  to  one  hi,  F,,  or,  that  by 
reason  of  the  premises  the  plaintiff  suffered  pain  of  body  and  mind,  and 
was  prevented  from  transacting  his  bnsiness,  and  was  injured  in  his 
credit,  and  incurred  expense  in  obtaining  his  release  from  the  said  impri- 
sonment and  in  defending  himself  against  the  said  complaint. 

[Demand  of  jud^menLl 


2),— Plaints  in  Suits  for  Specific  Property. 
No.  94. — ^Bt  the  absolute  Owner  for  the  Possession  of  ihmovablb  Profertt. 

(Title.) 
A.  B,,  the  above-named  plaintiffs,  states  as  follows: — 

].  That  X  Y,,  was  the  absolute  owner  of  [the  estate,  or^  the  share  of 
the  estate,  called  situate  in  the  District  of  ,  the  Government 

revenue  of  which  is  rupees  and  the  estimated  value  rupees 

or,  of  the  house  No.         ,  %treet  in  the  town  of  Calcutta,  the 

estimated  value  of  which  is  rupees         .] 

2    That  on  the  day  of  18      ,  Z  illegally  dispos- 

sessed the  said  X.  Y.  of  the  estate  [or  share  or  house.] 

3.  That  the  said  X.  Y.  has  since  died  intestate,  leaving  the  plaintiff  the 
said  A.  B,  his  heir  him  surviving 

4.  That  the  defendant  withholds  the  possession  of  the  estate  [or  share 
or  house]  from  the  plaintiff. 

The  plantiff  prays  judgment : 

(1)  For  the  possession  of  the  said  premises ; 

(2)  For  rupees  compensation  for  withholding  the  same. 


Another  Form, 

^'  B.y  the  above-named  plaintiff,  states  as  follows  :— 

1 .  On  the         day  of  ,  the  plaintiff,  by  an  instrument 
'  in  writing,  let  to  the  defendant  a  house  and  premises  No.  52,  EussoU  Street, 

in  the  for  a  term  of  five  years  from  the 

day  of  ,  at  the  monthly  rent  of  rupees  800, 

2.  By  the  said  instrument  the  defendant  covenanted  to  keep  the  said 
house  and  premises  in  good  and  ten  an  table  repair. 

3.  The  said  instrument  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  saidhouse  and  premises,  in  case  the  rentthereby 
reserved,  whether  demanded  or  not,  should  be  in  in  arrear  for  .twenty-one 
days,  or  in  case  the  defendant  should  make  default  in  the  performance  of 
any  convenant  upon  his  part  to  be  performed. 
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4.  On  the         day  of  187  a  month's  rent  became 

due,  and  the         day  of  187  another  month's  rent  became 

doe ;  on  the  day  of  187         both  had  been  in  arrear  for 

twenty-one  days,  and  both  are  still  dne. 

5.' On  the  same  day  of  187         ,  the  house  and  pre- 

mises were  not  and  are  not  iSow  in  good  or  tenantable  repair,  and  it  wunld 
require  the  expenditure  of  a  large  sum  of  month  to  re-instate  the  same  in 
good  and  tenantable  repair,  and  the  plaintiff's  reversion  is  much  depreciated 
in  value.  The  plaintiff  claims  : 

(1)  Possession  of  the  said  house  and  premises  ; 

(2)  Rupee  for  arrears  of  rent ; 

(3)  Rupees  compensation  for  the  defendant's  breach  of  his 

'  covenant  to  repair ; 

(4)  Rupees  for  the  occupation  of  the  house  and  premises  from 

the  day  of  187        to  the  day  of  recovering 


possession. 


No  95. —By  the  Tenant. 
(Title.) 

-4.  B.f  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  oue  E,  F.  is  the  absolute  owner  of  [a  piece  of  land  in  the  town 
of  Calcutta,  ,  bounded  as  follows  :  ],  the 
estimated  value  of  which  is  rupees 

2.  That  on  the  day  of  18  ,  the  said  E.  F.  let  the 
said  premises  to  the  plaintiff  for                 years  from 

8.  That  the  defendant  withholds  the  possession  thereof  Arom  the  plaintiff. 
[Demand  of  Judgmenf] 


No  96.— Foe  movable  Propeett  wrongfully  taken. 
(Title.) 

A.  B.^  the  above-named  plaintiff,  states  as  follows  : — 
•     1.  That  on  the        day  of  18         ,  plaintiff  owned  [or  was 

possessed  of]  one  hundred  barrels  of  flour,  the  estimated  value  of  which  is 
rupees 

2.  That  on  that  day,  at  ,  the  defendant  took  the  same. 

The  plaintiff  prays  judgment : 

(1)  For  the  possession  of  the  said  goods,  or  for  rupees  in 
case  such                 possession  cannot  be  had ; 

(2)  For  rupees  compensation  for  the  detention  thereof* 


No.  97.— For  Movables  wrongfully  detained. 
(Title.) 

A»   B,,  the  above-named  plaintiff,  states  as  follows: — 

1,  That  on  the  day  of  18  ,  plaintiff  owned  [or  state  facts 
showing  a  right  to  the  possession^  the  goods  mentioned  in  the  schedule  hereto 
annexed  [or  describe  the  goods]^  the  estimated  value  of  which  is  rupees 

2.  That  from  that  day  until  the  commencement  of  this  suit|  the  defend- 
ant has  detained  the  same  from  the  plaintiff. 
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3.  That  before  the  commencement  of  thiA  suit,  to  wit,  on  the 
day  of  18         ,  the  plaintiff  demanded  the  same  from  the 

defendant,  but  he  refnsed  to  deliver  them 

That  plaintiff  prays  judgment: 

(1)  For  the  possession  of  the  said  floods,  or  for  rapees 

in  case  soch  possession *can not  be  had  ; 

(2 )  For  rapees  compensation  for  the  detention  thereof. 

The  schedulet 


No.  98— Against  a  i^raudulent  Purchaser  and  his  Transfbreb  with  noticb, 

{TUle) 
A,  B.f  the  above-^named  plaintiff,  states  as  follows  : — 

1  That  on  the         day  of  18         ,  at  ,  the 

defendant  [0.  B],  for  the  purpose  of  indncing  the  plaintiff  to  sell  him  cer- 
tain goods,  represented  to  the  plaintiff  that  [hu  was  insolvent,  and  iworth 
rapees  over  all  his  liabilities.] 

2.  That  the  plaintiff  was  thereby  induced  to  sell  and  deliver  to  the  said 
0,  D,  [one  hundred  boxes  of  tea],  the  estimated  value  of  which  is         rupees. 

3.  That  the  said  represetitatiotis  were  false,  then  known  by  the  said 
0.  J9.  to  be  So.  \0r^  that  at  the  time  of  making  the  said  representations, 
the  said  G.  D.  was  insolvent,  and  knew  himself  to  be  so.] 

4.  That  the  said  C.  O.  afterwards  transferred  the  said  goods  to  the  de- 
fendant E,  F,^  without  consideration  [or  Who  had  noticed  of  the  falsity  of  the 
representation.] 

That  plaintiff  prays  judgment : 

(1)  For  the  possession  of  the  said  goods  or  for  rapees,  ia 

case  bu<*h  possession  cannot  be  had  ; 

(2)  For  rupees  compensation  for  the  detention  thereof! 


Plaints  in  Suits  for  Special  Relief. 

No«  99.— For  Ksscission  op  a  Cohtract  on  thb  Ground  or  Mistake. 

(Titie.) 

^'  ^'}  the  above-named  plaintiff,  states  as  follows  r— * 

1.  That  on  the  day  of  18  [the  defendant 
represented  to  the  plaintiff  that  a  Certain  piece  of  ground  belonging  to  the 
defendant;  situated  at                       ,  contained  [ten  t)ighas]. 

2.  That  the  plaintiff  was  thereby  induced  to  purchase  the  same  at  the 
price  of  rupees  in  the  belief  that  the  said  reprsentation  was  true, 
and  signed  an  instrument  of  agreement,  of  which  a  copy  is  hereto  annexed. 
But  no  conveyance  of  the  same  had  been  executed  to  him. 

8.  That  on  the        day  of  IB        ,  the  plaintiff  paid  tho 

flefendant  rupees  as  part  of  such  purchnse-money. 

4,  That  the  said  piec^  of  ground  coiltained  in  fact  only  [five  bighas]. 
The  plaintiff  prays  judgment ; 

(1)  Fi»r  rupees,  with  interest  from  the  day  of 

(2)  That  the  said  agreemeut  of  purchase  be  delivered  up  and  cancelled. 
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No.  100.— For  an  Injukctioic  bestrainino  Waste. 
(Title,) 

-4.  B,  the  above-named  plaintiff,  states  rs  follows : — 
1.  That  plaintiff  is  the  absolute  owner  of  [describe  the  property  ] 
2    That  the  defendant  is  in  possession  of  the  same  ntider  a  lease  from 
the  plaintiff. 

8.  That  the  defendant  has  [cat  down  a  number  of  valuable  trees,  and 
threatens  to  cut  down  many  n^ore  for  the  purpose  of  sale]  without  the  con- 
sent of  the  plaintiff. 

The  plaintiff  prays  judgment,  that  the  defendant  be  restrained  by  injunc- 
tion from  committing  or  permitting  any  further  waste  on  the  said  premises. 

^Pecuniary  compensation  might  also  he  prayed,] 


f^o,  101.— Fob  ABAt^^m^  of  a  Nuisakce. 
(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

L  That  plaintiff  is  and  at  all  the  times  hereinafter  mentioned  was,  the 
absolute  owner  of  [the  house  No.  ,  street,  Calcutta.] 

2.  That  the  defendant  is,  and  at  all  the  said  times  was,  the  absolute 
owner  of  [a  plot  of  ground  in  the  same  street  ]. 

8«  That  on  the  day  of  18         ,  the  defendant  erected  upon 

bis  said  lot  a  slaughter-house,  and  still  maintains  the  same  ;  and  from  that 
day  until  the  present  time  has  continually  caused  cattle  to  be  brought  and 
killed  there  [and  has  caused  the  blood  and  offal  to  be  thrown  into  the  street 
opposite  the  said  house  of  the  plaintiff.] 

4.  That  [the  plaintiff  has  been  compelled,  by  reason  of  the  premises,  to 
f^bandon  the  said  house,  and  has  been  unable  to  rent  the  same.] 

The  plaintiff  prays  judgment,  that  the  said  nuisance  be  abated. 


No.  102.— Foe  an  injttnctiok  against  the  Dtvebsion  op  a  Wateb-coiix8& 

(TiUe.) 
A,  B.f  the  above-named  plaintiff,  states  as  follows:— 
[As  in  No.  81.] 

The  Plaintiff  prays  judgment,  that  the  defendant  be  restrained  by  in* 
jonction  from  diverting  the  water  as  aforesaid. 


S7o.  103.— Fob  Restobation  of  movable  Profebtv,  thbsatsned  with  DEarEUcnoir,  and 

FOi^  AN    iNJUNCnpN, 

(Title.) 

A.  B ,  the  above-named  plaintiff,  states  as  follows  :•— 

1.  That  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the 
owner  of  [a  portrait  of  his  grand-father,  which  was  executed  by  am 
omineot  painter],  and  of  which  oo  duplicate  exists  \or  state  amy  facia 
showing  that  the  property  is  of  a  kind  that  cannot  he  re^placed  by  m^mey,'} 

2.  That  on  the  day  of  18        ,  he  deposited  the 
same  for  safe-keeping  with  the  defendant. 

8.    That  on  the  day  of  18        ,  be  demanded  the 

qame  from  the  defendant,  and  offered  to  pay  all  reasonable  charges  for  ibo 
ptorage  of  the  same. 
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4.  That  tbe  defendant  refases  to  deliver  the  same  to  the  plaintifF,  and 
threatens  to  conceal,  dispose  of,  cut  or  injure  the  same  if  required  to 
deliver  it  up. 

5.  That  no  pecuniary  compensation  would  be  an  adequate  compensa* 
tion  to  the  plaintiff  for  the  loss  of  the  said  [painting.] 

The  plaintiff  p^ays  judgment : 

(1)  That  the  defendant  be  restrained  by   injunction  from  disposing  o^ 
injuring,  or  concealing  the  said  [painting] 

(2)  That  he  return  the  same  to  the  plaintiff. 


No.  104.— IirrSRPLEADEB. 

A.  B ,  the  above-named  plaintiff,  states  as  follows  :-^ 
I    That  before  the  date  of  the  claims  hereinafter  mentioned,  one  0.  H. 
deposited  with  the  plaintiff  Idescribe  the  pyoperty']  for  [safe- 

keeping] 

2.     That  the  defendant,  C.  D.^  claims  the  same   [under  an  alleged  as- 
signment thereof  to  him  from  the  said  O,  ff.] 

B.  That  the  defendant  E»  F.,  also  claims  the  same  [under  an  order  of 
the  said  (?.  H,  transferring  the  same  to  him.] 

4.  That  the  plaintiff  is  ignorant  of  the  respective  rights  of  the  defend* 
ants. 

5.  That  he  has  no  claim  upon  the  said  property,  and  is  ready  and  will- 
ing to  deliver  it  to  such  persons  as  the  Court  shall  direct, 

6.  That  this  suit  is  not  brought  by  collusion  with  either  of  the  defend* 
ants. 

The  plaintiff  prays  judgment : 

(1]  That  the  defendants  be  restrained,  by  i:. junction,  from  taking  any 
proceedings  against  the  plaintiff  in  relation  thereto  ; 

(2)  That  they   be  required  to  interplead   together  concerning  their 
claims  to  the  said  property ; 

(3)  That  some  person  be  authorized  to  receive  the  said  property  pend- 
ing such  litigation]  ; 

(4)  That  upon  delivering  the  same  to  such  [person],  the  plaintiff  be 
discharged  from  all  liability  to  either  of  the  defendants  in  relation 
thereto. 


No.  105.— Adbokistration  bt  Creditob. 
(TUle.) 

A.  £.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  E.  F„  late  of  ,  was  at  the  time  of  his  death,  and  his  estate  still  is, 
indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  of  debt  and  security ^ 
if  any  \^ 

2.  The  said  E.  F.  made  his  Will,  dated  the  day  of 

and  thereof  appointed  C.  D.  executor  [or,  devised  his  estate,  ^c,  or,  died^ 
intestate,  as  the  case  may  he.] 

8.  The  said  Will  was  proved  by  the  said  0.  P.  [or^  letters  of  administra- 
tion were  granted,  ^.] 

4.  The  defendant  has  possessed  himself  of  the  movable  [and  immov* 
able,  or,  the  proceeds  of  the  immovable]  property  of  the  said  E.  F.|  and^ 
has  not  paid  the  plaintiff  his  said  debt. 
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5,  The  said  E,  F.  died  on  or  about  the  day  of 

6.  The  plaintiff  prays  that  an  aoconnt  may  be  taken  of  the  movable 
(and  immovable]  property  of  said  £7.  F.,  deceased^  and  that  the  same  may 
be  administered  under  the  deoree  of  the  Court 


No.  106.— ADMnnsTRATioiT  bt^Spbcitio  Lboatsbs. 
(TiOe.) 
[Alter  Form  105  thue:--'] 

[Omit  paragraph  1  and  commence  paragraph  2]  E.  P.,  late  of  , 

duly  made  his  last  Will,  dated  the  day  of  and  thereof 

appointed  (7.  2>.  executor,  and  by  such  Will  bequeathed  to  the  plaintiff 
[here  state  the  specific  legacy.] 

For  paragraph  4,  substitute-^ 

The  defendant  is  in  possession  of  the  movable  property  of  the  said 
E.  F ,  and,  amongst  other  things,  of  the  said  [here  name  the  subject  of  the 
spedfic  bequest,] 

For  the  commencement  of  paragraph  6,  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  him 
the  said  [here  name  ihe  subject  of  the  spec^  bequest]  or  that|  Ac 


Na  107.— AmoNiSTBATioK  by  PsocinABT  Lbgaxebs. 

(TUle.) 

[AUer  Form  105  thus  :—] 

[Omit  paragraph  1  and  substitute  for  paragraph  2]  E.  F,,  late  of  , 

duly  made  his  last  Will,  dated  the  day  of  ^  and 

thereof  appointed  C.  D.  executor,  and  by  such  Will  bequeathed  to  the  plain- 
tiff a  legacy  of  rupees 

In  paragraph  4,  substitute  •*  legacy"  for  "  debt'' 


Another  Form, 

Between  E.  F.  —  ,..  ...  ...    Plaintiff 

and 
O.H.  ...  ...  ...  ...    Defendant. 

A.  B^  the  above-named  plaintiff,  states  as  follows ; — 
1.    il.  B.  of  A^  in  the  duly  made  his  last  Will,  dated  the  [first 

day  of  March  1878],  whereby  he  appointed  the  defendant  and  If.  N,  [who 
died  is  the  testator's  life-time]  executors  tbereoi^  and  bequeathed  his  pro- 
perty, whether  movable  ot  immovable,  to  his  executors  m  trust,  to  pay 
the  rents  and  income  thereof  to  the  plaintiff  for  his  life ;  and  afl;er  his 
decease,  and  in  default  of  his  having  a  son  who  should  attain  twenty-one, 
or  a  danghter  who  shoald  attain  that  age  or  marry,  upon  trust  as  to  his 
immovable  property  for  the  person  who  would  be  the  testator's  heir-at* 
ktWi  and  as  to  his  movable  property  for  the  persons  who  woujd  be  the 
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iesiator^s  next-of-kin,  if  he  had  died  intestate  at  the  time  of  the  death  of 
the  plaintiff,  and  such  failure  of  his  i^sne  as  aforesaid. 

2.  The  testator  died  on  the  [first  day  of  Jnly  1878],  and  his  Will  was 
proTod  by  the  defoDdant  on  the  [.fonrth  of  October  1873].  The  plaintiff 
has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  movable  and  immovable 
properiy ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the  immova- 
ole  property,  and  got  in  the  movable  property ;  he  has  sold  some  part  of 
the  immovable  property. 

The  plaintiff  claims — 

(1)  To  have  the  movable  and  immovable  property  of  A.  B.  adminis- 
tered in  this  Conrt,  and  for  that  purpose  to  have  all  proper  direo- 
tions  given  and  accounts  taken. 
(2)  Such  further  or  other  relief  as  the  nature  of  the  case  may  require. 
Between  E.  F.  ...  ...  ...  ...    Plaini^f 

and 
0.  ff,  .,,  ...  ...  ...    DefmdafUn 


Written  Statement  of  Defendant. 

1.  A.  B's  Will  contained  a  charge  of  debts ;  he  died  insolvent ;  he  was 
entitled  at  his  death  to  some  immovable  property  which  the  defendant 
sold,  and  which  produced  the  nett  sum  of  rupees  and  the  testator 
had  some  movable  property  which  the  defendant  got  in,  and  which  pro* 
duced  the  nett  sum  of  rupees 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum  of 
rupees  which  the  defendant  received  firom  rents  of  the  immov- 
able property  in  the  payment  of  the  funeral  and  testamentary  expenses 
imd  some  of  the  debts  of  the  testator. 

8.  The  defendant  made  up  his  accounts  and  sent  a  copy  thereof  to 
the  plaintiff  on  the  [tenth  of  January  1875],  and  offered  the  plaintiff  free 
access  to  the  vouchers  to  verify  s^ch  accounts,  but  he  declined  to  avail 
himselfof  the  defendant's  offer. 

4.  The  def  0nd^t  submits  that  th^  plaintiff  ought  to  pay  the  ooets  of 
this  suit. 


No,  108.— ExJunmoN  ot  Tapsis, 

III  THK  COU^T  Of  4T 

Oivil  Regular  No. 

ulJS.  of  ..•    Plaintiff 

against 
O.D.of  ~   the  beneficiary  [or,  OM 

of  the  beneficiaries],  ...    Defendant. 

A.  B„  the  above-named  plaintiff, states  as  follows:— 
I  That  he  is  one  of  the  trustees  under  an  instrument  of  setUemoit 
bearhig  date  on  or  about  the  d^y  of  made  upon  tiia 
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xoarriage  of  the  said  E.  F.  and  Q.  H.  tbe  &ther  asd  mother  of  the  defend- 
ant [or,  an  instrument  of  assignment  of  the  estate  and  effects  of  E.  F.  for 
the  benefit  of  0.  2> ,  the  defendant,  and  other  creditors  of  E,  F.] 

2.  The  said  d.  B.  has  taken  upon  himself  the  burden  of  the  said  trnst, 
and  is  in  possession  of  [or,  of  the  proceeds  of]  the  movable  and  immovable 
property  conveyed  [or  assigned]  by  the  before-mentioned  deed. 

3.  The  said  0.  J),  claims  to  be  entitled  to  a  benificial  interest  under 
the  before-mentioned  deed. 

4.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of 
the  said  immovable  property  [and  the  proceeds  of  the  sale  of  the  said,  or 
of  part  of  the  said,  immovable  property,  or  movable,  or  the  proceeds  of 
the  sale  of,  or  of  part  of,  the  said  movable,  property,  or  the  profits  accruing 
to  the  plaintiff  as  such  trustee  in  the  execution  of  the  said  trust]  ;  and  he 
prays  that  the  Court  will  take  the  accounts  of  the  said  trust,  and  also  that 
the  whole  of  the  said  trast  estate  may  be  administered  in  the  Court  for  the 
benefit  of  the  said  0  Z).,  the  defendant,  and  all  other  persons  who  may  be 
interested  in  such  administration,  in  the  presence  of  the  said  0.  Z>„  and 
such  other  persons  so  interested  as  the  Court  may  direct,  or  that  the  said 
C.  Z).  may  show  good  cause  to  the  contrary! 

[N,  B. — Where  the  suit  is  by  a  heneftdarv,  the  plaint  may  he  modelled 
mutatis  mutandis,  on  the  plaint  by  a  legatee^ 


Ko.  109.— FORBCLOSURB  OR  SaUB. 

(Title.) 

A*,  B.,  the  above-named  plaintiff^  states  aa  follows  :— ^ 

1.  By  an  instrument  of  mortgage  bearing  date  on  or  about  the 

day  of  18        ,  a  hoi^se  with  the  garden  and  appurtenances, 

situated  witliin  the  jurisdiction  of  this  Court,  were  conveyed  [or  assigned] 
by  the  defendant  to  him  the  plainti£^  his  heirs  [or  executors,  administra* 
tors,]  and  assigns,  for  securing  the  principal  sum  of  Bs.  together  with 

interest  thereon  after  the  rate  of  Rs.  per  centum  per  annum,  subject 

to  redemption  upon  payment  by  the  said  defendant  of  the  said  principal 
and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of  Es. 

for  principal  and  interest  on  the  said  mortgage. 
8.  The  plaintiff  prays  (a)  that  the  Court  will  order  the  defendant  to 
pay  him  the  said  sum  of  Rs.  ,  with  such  further  interest  as  may 

accrue  between  the  filing  of  the  plaint  and  the  day  of  payment,  and  also 
the  cosls  of  this  suit,  on  some  day  to  be  nained  by  the  Court,  and  in  default 
that  the  equity  of  redemption  of  the  said  mortgaged  premises  may  be  fore- 
closed, and  the  plaintiff  placed  in  possession  of  the  same  premises ;  or  (6) 
that  the  said  premises  may  be  sold,  and  the  proceeds  applied  in  and  towards 
the  payment  of  the  amount  of  the  said  principal,  interest  and  costs  ;  and 
(c)  that  if  such  proceeds  shall  not  be  sufl&cient  for  the  payment  in  full  of 
such  amount,  the  defendant  do  pay  to  the  plaintiff  the  amount  of  the  defi- 
ciency with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  until 
realization ;  and  (d)  that  for  that  purpose  all  proper  directions  may  be  given 
and  acooonts  taken  by  the  Court. 
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No.  110— RsDEMPnoK. 
(Title.) 
[AUer  Form  109  thus :—] 
Trampose  parties  and  also  the  fads  in  paragraph  1, 
or  paragraph  2,  substitute — 
2.  There  is  now  dae  from  the  plaintiff  to  the  defendant^  for  principal 
and  interest  on  the  said  mortgage,  the  sum  of  Rs.  which  the  plain- 

tiff is  ready  and  willing  to  pay  to  the  defendant,  of  which  the  defendant^ 
before  filing  this  plaint,  had  notice. 
For  paragraph  8,  substitute-^ 

The  plaintiff  prays  that  he  may  redeem  the  said  premises  and  that  the 
defendant  may  be  ordered  to  re-oonrey  [or  re-assignj  the  same  to  him  upon 
payment  of  the  said  sum  of  Rs  •  and  interest,  with  such  costs  (if  any), 

as  the  Court  may  order  upon  a  day  to  be  named  by  the  Conrt,  and  that 
the  Court  will  giv^  all  proper  directions  for  the  preparation  and  execution 
of  such  re-conveyance  [or  assignment],  and  doing  such  other  acts  as  may 
be  necessary  to  put  him  into  possession  of  the  said  premises,  freed  from  the 
•aid  mortgage. 


Kg.  111.— 43PICIFIO  Pbbvobmakci  (Ko.  1.) 
(Title.) 
A.  B»t  the  above-named  plaintiff  states  as  follows  :•— 

1.  By  an  agreement  dated  the  day  of  and 
signed  by  the  above-named  defendant  O.  D.,  he  the  said  0.  2>.  contracted  to 
buy  of  [or  sdl  to]  him  certain  immovable  property,  therein  described  and 
referred  to,  for  the  sum  of  Rs.  , 

2.  He  has  applied  to  the  said  0.  D.  specifically  to  perform  the  said  agree- 
ment on  his  part,  but  he  has  not  done  so. 

3.  The  said  A.  B  has  been  and  still  is  ready  and  willing  specifically  to 
perform  the  agreement  on  his  part,  of  which  the  said  C.  D.  has  had  notice. 

4.  The  plaintiff  prays  that  tne  Court  will  order  the  said  A.  B,  specifically 
to  perform  the  said  agreement,  and  to  do  all  acts  necessary  to  put  the 
said  A.  B,  in  full  possession  of  the  said  property  [or  to  accept  a  conveyance 
and  possession  of  the  said  property]  and  to  pay  the  coRts  of  the  suit.. 

[N,  B. — In  suit  for  delivery  up,  to  he  cancelled,  of  any  agreement^  omit 
paragraphs  2  and  3,  and  suhstUtUe  a  paragraph  stating  generally  the 
groimds  for  requiring  the  agreement  to  be  delivered  up  to  be  cancelled,  such 
as  that  the  plaintif  signed  it  by  mistake,  under  distress,  or  by  the  fraud  of 
the  defendant^  and  alter  the  prayer  according  to  the  relief  sought,] 


No.  112.— SPECmO  PEaFORMANCE  (No.  2,) 

(Title.) 
A.  B.,  the  above-named  plaintiff^  states  as  follows :— 

1.  That  on  the  day  of  18  ,  the  de- 
fendant was  absolutely  entitled  to  certain  immovable  property  described  m 
the  agreement  hereto  annexed. 

2.  That  on  the  same  day,  the  plaintiff  and  defendant  entered  into  an 
agreement,  under  their  hands,  a  copy  of  which  is  hereto  annexed. 
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8.  That  on  the        day  of  18        ,  the  plaintiff  tendered 

rupees  to  the  defendant,  and  demanded  a  conveyance  of  the  said  property. 

4.  That  on  the  day  of  18  ,  the   plaintiff  again 
demanded  such  oonyeyance.    lOr^  that  the  defendant  refused  to^K)nvey  the 

^  same  to  the  plaintiff.] 

5.  That  the  defendant  has  not  executed  such  conveyance. 

6.  That  the  plaintiff  is  still  ready  and  "willing  to  pay  the  purchase* 
money  of  the  said  property  to  the  defendant. 

The  plaintiff  prays  judgment : 

(1)  That  the  defendant  execute  to  the  plaintiff  a  sufficient  convey^ 

ance  of  the  said  property  [following  the  terms  of  the  (tgreement.^ 

(2)  For  rupees  compensation  for  withholding  the  same. 


Na  113.— Partnbbship. 
{TUle.) 
A,  B,f  the  above-named  plaintiff,  states  as  follows:—* 

1.  He  and  the  said  C.  i>.,  the  defendant,  have  been  for  the  space  of 

years  [or  months  ]  last  pust  carrying  on  business  together  at 
within  the  jurisdiction  of  this  Court,  under  certain  articles  of  partnership 
in  writing,  signed  by  them  respectively,  [or,  under  a  certain  deed   sealed 
and  executed  by  them  respectively,  or,  under  a  verbal  agreement  between 
them,  the  said  plaintiff  and  defendant.] 

2.  Divers  disputes  and  differences  have  arisen  between  the  plain  tiff  and 
defendant  as  such  partners,  whereby  it  has  become  impossible  to  carry  on 
the  said  business  in  partnership  with  advantage  to  the  partners. 

3.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he 
is  ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  the 
partnership  according  to  the  terms  of  the  said  articles  [or  deed,  or  agree* 
ment]. 

4.  The  plaintiff  prays  the  Court  to  decree  a  dissolution  of  the  said 
partnership,  and  that  the  accounts  of  the  said  partnership  trading  may  be 
taken  by  the  Court,  and  the  assets  thereof  realized,  and  that  each  party 
may  be  ordered  to  pay  into  Court  any  balance  due  from  him  upon  such 
partnership*aocount,  and  that  the  debts  and  liabilities  of  the  said  partner* 
ship  may  be  paid  and  discharged,  and  that  the  costs  of  the  suit  may  be 
paid  out  of  the  partnership- assets,  and  that  any  balance  remaining  of  such 
assets,  after  such  payment  and  discharge,  and  the  paynient  of  the  said 
costs,  may  be  divided  between  the  plaintiff  and  defendant,  according  to 
the  terms  of  the  said  articles  [^or  deed,  or  agreement],  or  that,  if  the  said 
assets  shall  prove  insufficient,  he  the  plaintiff  and  the  said  defendant  may 
be  ordered  to  contribute  in  such  proportions  as  shall  be  just  to  a  fund  to 
be  raised  for  the  payment  and  discharge  of  such  debts,  liabilities  and  costs* 
And  to  give  such  other  relief  as  the  Court  shall  think  fit* 

This  plaint  was  filed  by  of 

Pleader  for  the  plaintiff^  or  by 

[  N.  B, — In  suits  for  winding'vp  of  auy  partnersh'ip,  omit  the  prayer 
for  dissolution  :  hut  instead  thereof  insert  a  paragraph  stating  the  fact  of  the 
partnership  having  been  dissolved,] 
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Ko.— 114.  Forms  of  ooncdb  SiATsiCEinB. 
[Code  of  Civil  Procedare,  seotion  58.] 

rs.  for  money  lent  [and  in- 


Moii«7  lent         The  plaintiff's  claim  is 

terest.] 
Serend    de*  The  plaintiff's  claim  is 

for  the  price  of  goods  sold,  and 
rs.  for  interest. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
clerk  [or  as  the  case  may  be] 

The  plaintiff's  olain  is 
lent. 

The  plaintiff's  claim  is 
contribation. 

The  plaintiff's  claim  is 
contribution. 

The  plaintiff's  claim  is 
rage. 

The  plaintiff's  claim  is 
the  defendant  as  a  banker. 


Rent 
Salary,  kc 

Interest 

General 
averagei 

Freight  &o. 

Benker'a. 
balance. 

Fees,  ko,,  as 
Pleader. 
Commisaion. 

Medical 

attendance, 

fto. 
Ketum  of 

preminm. 

Warehouse 
rent 

Carriage  of 
goods. 

Use  and  oc- 
cupation of 
houses. 

Hire  of 
goods. 

Work  done. 

Board  and 

lodging. 

Schooling. 

Money 
received. 

Ftees  of  office. 

Money  over- 
paid. 


rs.  whereof  rs.  is 

rs.  for  money  lent,  and 

rs.  for  arrears  of  rent 

rs.  for  arrears  of  salary  as  a 

rs.  for  interest  upon  money 

rs.  for  a    general  arerage 

rs.   for   a   general  average 

rs.  for  freight  and  dezHar- 

r9«  for  money  deposited  with 

rs.  for  fees  for  work  done 


The  plaintiff^s  claim  is 
[and  money  expended]  as  a  pleader 

The  plaintiff's  claim  is  rs.  for  commission  earned 

as  [state  character  as  auctioneer,  cotton-broker,  Ac  ]. 

The  plaintiff's  claim  is  rs.  for  medical  attendances. 


The  plaintiff's  claim  is 
paid  upon  policies  of  insurance. 

The  plaintiff^s  claim  is 
goods. 

The  plaintiff^s  claim  is 
by  railway. 

The  plaintiff^s  claim  ia 
tion  of  a  house. 

The  plaintiff's  claim  is 

The  plaintiff^s  claim  is 
veyor.] 

The  plaintiff's  claim  is 

The  plaintiff^s  claim  ia 
and  tuition  of  X.  V, 

The  plaintiff's  claim  ia 
the  defendant  as  pleader  [or  factor,  or  collector,  or,  ijcc]  of  the 
plaintiff. 

The  plaintiff's  claim  is  rs.  for  fees  received  by  the 

defendant  under  colour  of  the  office  of 

The  plaintiff's  claim  is  rs,  for  a  return  of  money 

overcharged  for  the  carriage  of  goods  by  railway. 

The  plaintifi^s  claim  is  rs.  for  a  return  of  fees  oyer- 

charged  by  the  defendant  as 


rs.  for  a  return  of  premiums 
rs.  for  the  warehousing  of 
rs.  for  the  carriage  of  goods 
rs.  for  the  use  and  oooupa- 

rs.  for  the  hire  of  [furniture.] 
rs,  for  work  done  as  a  [sur- 
ra, for  board  and  lodging, 
rs,  for  the  [board,  lodging 
rs.  for  money  received  by 
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Rsturn  of 
money  by 

Btake-nolder. 

Money  won 
from  stake- 
holder. 

Money  en- 
trnstedto 
agent. 

Money     ob-. 
tainedby 
fraud. 

Money    paid 
by  mistake. 

Money  paid 
for  consi- 
deration 
which  has 
failed. 

Money  paid 
by  siuely 
for  defend- 
ant. 

Bent  paid. 

Money  p^d 
on    accom- 
modfttion- 
bilL 

Contribution 
by  surety. 

By  co-debtor. 


id 


Money  paii 
for  calls. 


Money  pay- 
able under 
award. 

life-policy. 

Money-bond* 

Foreign  jodg- 
znent. 

Bills  of 

Bzchaoge, 
Ac 


Bun^* 


The  plaintiff's  claim  is  rs.  for  a  retnm  of  monej 

deposited  with  the  defendant  as  stake-holder. 

rhe  plaintiff's  claim  is  rs.  for  money  entrusted  to 

the  defendant  as  stake-holder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  is  rs.  for  a  retnm  of  monej 

entrusted  to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  a  return  of  monej 

obtained  from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 

paid  to  the  defendant  by  mistake. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 

paid  to  the  defendant  for  [work  to  be  done,  or  work  lefb  un- 
done ;  or^  a  bill  to  be  taken  up,  or^  a  bill  not  taken  up,  or^  SfcJ] 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 

paid  as  a  deposit  upon  shares  to  be  allotted. 

The  plaintifl's  claim  is  rs.  for  money  paid  for  the 

defendant  as  his  surety. 


The  plaintiff's  claim  is 
due  by  tne  defendant. 


rs.  for  money  paid  for  rent 


The  plaintiff's  claim  is  rs.  upon  a  bill  of  exchange 

accepted  [or  indorsed]  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  rs.    for    a  contribution  io 

respect  of  money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  rs.    for  a  contribution  in 

respect  of  a  joint-debt  of  the  plaintiff  and  the  defendant,  paid 
by  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  calls 

upon  shares,  against  which  the  defendant  was  bound  to  in- 
demnify the  plaintiff 

The  plaintiff's  claim  is  rs.  for  money  payable  un- 

der an  award. 

The  plaintiff's  claim  is  rs.  upon  a  policy  of  insur- 

ance upon  the  life  of  X  Y.,  deceased. 

The  plaintiff's  claim  is  rs.  upon  a  bond  to  secure 

payment  of  rs.  and  interest. 

The  plaintiff's  claim  is  rs.  upon  a  judgment  of  the 

Court  in  [the  Empire  of  Bussia.] 

The  plaintiff's  daim  is  rs.  upon  a  cheque  drawn  by  * 

the  defendant. 

The  plaintifi^s  claim  is  rs.  upon  a  bill  of  exchange 

accepted  [or  drawn,  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  rs.  upon  a  promissory  note 

made  [or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  rs.  against  the  defendant, 

A.  j9.,  as  acceptor,  and  against  the  defendant^  0.  D.,  as  drawer 
\or  indorser]  of  bill  of  exohange. 

The  plaintiff's  claim  is  rs.  against  the  defendant 

as  sureiy  for  the  price  of  goods  sold* 
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The  plaintiff's  claim  is  rs.  against  the  defendant* 

A,  B.,  as  principal,  and  aeainst  the  defendant,  0.  Dm  [as  surety] 
for  the  price  of  good  sold  [or  for  arre%r8  of  rent]  or  for  money 
lent,  or  for  money -received  by  the  defendant^  A.  A,  as  trayel- 
ler  for  the  plaintiff,  or  ^c. 

The  plaintiff's  claim  is  rs.  for  calls  npon  shares 

Indorsement  for  costSj  tfo. 

[kdd  to  ike  ahove  Forms]  and  rs.  for  costs ;  and  if  the 

amount  claimed  be  paid  to  the  plaintiff  or  his  pleader  within 

days  [(yr^  if  the  summons  is  to  he  served  oui  of  the  jurisdiction^ 
insert  the  time  for  appearance  limited  by  the  order"]  from  the  i 
vice  hereof,  farther  proceedings  will  be  stayed. 


Gall*. 


Agent,  &o. 


ApprenUces, 


Arbitration. 

An&ult,  &c 

By  husband 
And  wife. 
Against  bus- 
band    and 
wife. 
Pleader. 

Bailment, 
Fledge. 


Eire. 

Banker. 
Bfll. 
Bond. 
Carrier, 


Damages  and  other  claims. 

The  plaintiff's  claim  is  for  damages  for  breach  of.  a  contract 
to  employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal 
from  the  defendant's  employment  as  traveller  [and 
rs.  for  arrears  of  wages.] 

Tlie  plaintiff's  claim  is  for  damages  for  the  defendant's 
wrongfully  qnittiog  the  plaintift's  employment  as  manager. 

The  pbiintiff's  claim  is  for  damages  for  breach  of  duty  as 
factor  [or,  ^c.,]  of  the  plaintiff  [and  rs.  for  money  re- 

ceived as  factor,  or  Sfcj 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms 
of  a  deed  of  apprenticeship  of  X,  T,  to  the  defendant  [or  plain- 
tifii] 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with 
the  award  of  X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault  [and  false 
imprisonment,  and  for  malicious  prosecution.] 

The  plaintifi^s  claim  is  for  damages  for  assault  and  fisdse 
imprisonment  of  the  plaintiff  C.  D, 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  de- 
fendant, C.  2>. 

The  plaintifi's  claim  is  for  damages  for  injury  by  the  defend- 
ant's negligepce  as  pleader  of  the  plaintiffl 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  goods  [and  for  wrongfully  detaining  the  same.] 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
keeping  of  goods  pawned  [and  for  wrongfully  detaining  the 
same.] 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the 
custody  of  fnrniturb  [pr^  a  carriage]  lent  on  h^  [and  for 
wrongfully,  ^cj  , 

The  plaintiff's  claim  is  for  damages  for  wreq^fully  neglect- 
ing [or  refusing]  to  pay  the  plaintfif's  cheque. 

The  plainti£rs  claim  is  for  damages  for  breach  of  a  oontract 
to  accept  the  plaintifffs  drafts. 

The  plaintiffs  claim  is  npon  a  bond  conditioned  not  to 
carry  on  the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refiising  to  cany 
the  plaintiff's  goods  by  railway. 
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The  plaintiffs  claim  is  for  damages  for  refhsing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  camagej  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  breach  of  duty  in  and  about  the 
carriage,  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter-^ 
partj  of  ship  iMary], 

The  plaintiffs  claim  is  for  return  of  household  furniture, 
[or  ^c]  or  their  value,  and  for  damages  for  detaining  the  same. 


Charter-pftr- 

ty. 

turn  of  goods; 

Damages  for 
deprivlDg  of 
goods. 

Defamation; 
"Wrongful 
distresBk 


Sjeotmentk 


To  establish 
title  and  re- 
coyer  rentsi 


Fishery; 
Fraud. 


Guarantee. 


Insurance, 


Hre  insur- 
ance. 


Landlord  and 
tenant. 

Medical  man. 


The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff  of 
goods,  household  furniture,  &o. 

The  plaintiffs  claim  is  for  damages  for  libel; 
The  plaintiffs  claim  is  for  damages  for  slander.   The  plain* 
tiff's  claim  is  for  damages  for  improperly  distraining. 

[This  Form  shall  he  suffldent  whether  the  distress  complain^ 
ed  of  he  eabcessive  or  wrongful^  or  irregular.'] 

Th^  plaintifi^s  claim  is  to  recover  possession  of  a  house,  N04 
in  Street,  or  of  a  farm  called  Blackacre,  situate 

in  tlie  of  in  the  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe 
property]  and  to  recover  the  rents  thereof. 

[The  two  previous  Forms  may  he  comhinsd]. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the 
plaintiff's  right  of  fishing; 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misre- 
presentation on  the  sale  of  a  horse  [or  a  business  or  shares,  or. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misre- 
presentation of  the  credit  of  A*  B^ 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
of  guarantee  iov  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the 
ship  [Royal  Oharter'ly  and  freight  of  cargo  {or  for  return  of  pre- 
miums]. 

[This  Form  shall  he  sufjkient  whether  the  loss  claimed  he 
total  or  popfiiaX^ 

The  plaintiff's  claimi  is  for  a  lose  Under^a  policy  of  fire  in- 
surance upon  house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  insure  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  cove- 
nants contained  in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plain- 
tiff from  the  defendant's  negligence  as  a  medical  man. 
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AotXmof 
1855. 


Promise  of 
marriage. 

Sale  of  goods. 
Saleof  goods. 


Sale  of  land. 


MischierouB  The  plaintiff's  claim  is  for  daznages  for  iojorj  by  the  defen*' 

•"^i^^  dant's  dog. 

Negligence.  The  plaintiff's  claim  is  for  damages  for  injary  to  the  plain- 

tiff  by  the  negligent  driving  of  the  defendant  or  his  servants. 

The  plaii: tiffs  claim  is  for  damages  for  injary  to  the  plain- 
tiff while  a  passenger  on  the  defendant's  railway  by  the  negli- 
gence of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  phun- 
tiff  at  the  defendant's  railway-station  from  the  defective  condi* 
tion  of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.  B.  deceased,  for 
damages  for  the  death  of  the  said  A.  jff.,  from  injuries  received 
while  a  passenger  on  the  defendant's  railway,  by  the  negli- 
gence of  the  defendant  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise 
of  marriage. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  accept  and  pay  for  goods. 

The  plaintiffs  claim  is  for  damages  for  non-delivery  [or 
short  delivery,  or  defective  quality,  or  oQier  breach  of  coniraeiof 
$ale]  of  cotton  [or  ^c] 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty 
of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  ooutract 
to  sell  [or  purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  let  [or  take]  a  house. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  the  lease,  with  good-will,  fixtures,  and 
stock-in-trade  of  a  public»house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant 
for  title  [or^  for  quiet  enjoyment,  or^  ^c]ia  a  conveyance  of 
land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  enter- 
ing the  plaintiffs  land  and  drawing  water  from  his  well  [or 
cutting  his  grass,  or  felling  his  timber,  or  pulling  down  hia 
fences,  or  removing  his  gate,  or  using  his  road  or  path  or 
crossing  his  field,  or  depositing  sand  there,  or  carrying  away 
gravel  from  thence,  or  carrying  away  stones  from  his  river.] 

The  plaintiffs  claim  is  for  damages  for  wrongfully  taking^ 
away  the  support  of  plaintiffs  land  [or  house,  or  mine} 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstruct- 
ing a  way  [public  highway,  or  private  way]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  divert- 
ing [or  obstructing,  or  polluting,  or  diverting  water  from]  a 
water-course.  -  „      j. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  dis- 
charging water  upon  the  plaintiff's  land  [or  into  the  plaintiff's 
mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfally  obstract- 
ing  the  plaintiffs  use  of  a  well. 
Pasture*.  The  plaintiffs  claim  is  for  damages  for   the  infringement 

of  the  plaintiffs  right  of  pasture. 


Trespass  on 
land. 


Support. 
Way. 

Water-course 
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Ueane  profits. 
Arrears    of 
rent.  Breach 
«f  corenant. 


[This  Form  shall  he  sufficient  whatever  the  nature  of  the  right  to 
pasture  he]. 

Light.  ^^®   plaintiff's  claim  is  for   damages  for  obstmctfag  the 

access  of  light  to  plaintifi['s  honse. 
Patent.  The  plaintiff's  claim  is  for  damages  for  the  in&ingement 

to  the  plaintiff^s  patent. 
Copyright.      ^      The  plaintiff's  claim  is  for  damages  forjthe  infringement  of 

the  plaintiff^s  copyright. 
Trade-mark,  The  plaintiff^s  claim  is  for  damages  for  wrongfully  using 

[or  imitating]  the  plaintiff's  trade-mark. 
Work.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 

to  bnild  a  ship  [or  to  repair  a  house,  ^«.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con« 
tract  to  employ  the  plaintiff  to  build  a  ship,  &o. 
Koisanoe.  ^^®  plaintiff^s  claim  is  for  damages  to  his  house,  trees, 

crops.  &c ,  caused  by  noxious  vapours  from  the  defendant's 
factory  [oTj  ^c.]. 

The  plaintiff's  claim  is  for  damages  from  nnisance  by  noise 
from  the  defendant's  works  [or  stables,  or^  <&c.] 
Injunctioa.  [Add  to  indorsement']  : — and  for«an  inj  auction. 

[Add  to  indorsement  where  claim  is  to  land,  or  to  establish  title 

or  both  :— 
and  for  mesne  profits. 

and  for  an  account  of  rents  or  arrears  of  rent, 
and  for  breach  of  coyenant  for  [repairs]. 

1.  Creditor  to  administer  Estate, 

The  plaintiff's  claim  is  as  a  creditor  of  X,  Y.,  of 
deceased^o  have  the  moveable  and  immoveable  property  of 
the  said  A.  Y  administered.     The  defendant,  0,  D.,  is  sued  as 
the  administrator  of  the  said  X.  Y.,  [and  the  defendants  E^  F. 
and  Q.  H.,  as  his  coheirs  at  law.] 

2.  Legatee  to  administer  Estate. 

Tha  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the 

day  of  18    ,  of  X.  Y.,  deceased,  to  have  the 

moveable  property  of  the  said  X.  Y  administered.     The  defend- 

ant,  G.  i>.,  is  sued  as  the  executor  of  the  said  X  Y.  [and  the 

defendants,  E.  F,  and  0,  H.,  as  his  devisees]. 

8.     Partnership, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  partner- 
ship dealings  between  the  plaintiff  and  defendant  [under  articles 
of  partnership  dated  the  day  of        ],  and  to  have  the 

affairs  of  the  partnership  wound  up. 

4,  By -mortgagee. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is 
due  to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated 
the  day  of  ,  made  between  [parties]  [or 

by  deposit  of  title-deeds],   and  that  the  mortgage  may  be  en- 
forced by  foreclosure  or  sale. 


Digitized  by  VjOOQIC 


Ui  FOBMS  OF  COHrcISi:  STATEIIEirTa. 


5.  Bjf  mortgagor. 

The  plaintiff's  claim  is  to  have  an  aoconnt  taken  of  what, 
if  anything,  is  dne  on  a  mortgage  dated  and 

made  between  [pariiea]^  and  to  rodeem  the  ppopertj  comprised 
therein 

6.  Batdfif  Poriiai^ 

The  plaintiff's  claim  is  that  the  sum  of  rs.  which 

by  an  indenture  of  settlement,  dated  was  provid* 

ed  for  the  portions  of  the  yonnger  children  of  may 
be  raised. 

7.  Execution  of  Trwis. 

That  plaintiff's  claim  is  to  have  the  trusts  of  an  indentnra 
dated  and  made  between  [partis]  earned  into 

execution. 

8.  ComoeUaMonf  or  BecHftcaiion, 

The  plaintiff's  claim  is  to  have  a  deed  dated 
imd  mad^  between  [partiee  ]  set  aside  or  rectified. 

9.  Speqfle  Performance, 

The  plaintiffs  claim  is  for  specific  performance  of  an  agrees 
ment  dated  the  day  of  for  the  sale  by 

the  plaintiff  to  the  defendant  of  certain  [  freehold  ]  herediti^ 
ments  at. 


No.  115. — Pbobatb. 

1.  By  an  executor  or  legatee  propounding  a  toiU  in  eolemtk 
form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  datecl 
the  day  of  •f  0.  W,,  late  of 

deceased  who  died  on  the  day  of  and  to 

have  the  said  will  established.  This  summons  is  issued 
against  you  as  one  of  the  next-of-kin  of  the  said  deceased 
[or  as  the  case  may  he"]- 

2.  By  an  executor  or  legatee  of  a  former  wiU^  or  a  neaot-of'kin^ 
^c,  of  the  deceased  seeking  to  oltain  the  revocation  of  a  probate 
granted  in  common  form. 

Thp  pli^intiff  claims  to  be  executor  of  the  last  will  dated 
the  day  of  of  C  P.,  late  of 

deceased,  who  died  on  the  day  of  and  to 

have  the  probate  of  a  pretended  will  of  the  said  deceased, 
dated  the  day    of  revoked.    This  sum- 

mons is  issued  against  you  as  the  executor  of  the  said  pretend- 
ed will  [or  a 8  the  case  may  he], 

8.  By  an  executor  or  legatee  of  a  will  when  letters  of  admi^. 
nistration  have  been  granted  as  in  an  intestacy 

The  plaintiff  claims  to  bo  executor  of  the  last  will  of  0.  D. 
late  of  deceased^  who  died  on  the 

day  of  dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  administra- 
tion of  the  estates  of  the  said  deceased  obtained  bv  you  shall 
be  revoked,  and  probate  of  the  said  will  granted  to  him^ 
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4.  By  a   person  claiming  a    grant    of  administration  as  a 
next'of-kin  of  the  deceased,  but  rokose  interest  as  next  of-ki/n  is  disputed 

The  plaintiff  claims  to  be  the  brother  and  sole  next-of*kin 
of  C.  I>,  of  deceased,  who  died  on  the 

day  of  intestate,  and  to  have  as  snch  a  grant  of 

administration  to  the  persoiial  estate  of  the  said  intestate. 
This  writ  is  issued  against  yon  because  yon  have  entered  a 
caveat,  and  have  alleged  that  yon  are  the  sole  next-of-kin 
of  the  deceased  [or^  as  the  case  may  6e], 

Indorsement  of  character  of  Parties. 

The  plaintiffs  claim  is  as  ezecator  [or  administrator]  of 
0.  P.,  dew^ased,  for,  4c, 

The  plaintiff's  claim  is  against  the  defendant,  A.  B.  as 
ezecator  [or,  Ac]  of  0.  D,,  deceased,  for,  Ac, 

The  plaintiffs  claim  is  against  the  defendant,  A,  B.,  as 
eiecntor  of  X.  T.,  deceased,  and  against  the  defendant,  C  i>,, 
in  his  personal  capacity,  for,  &c. 

The  claim  of  the  plaintiff,  0.  D.,  is  as  executrix  of  X  T., 
deceased  and  the  claim  of  the  plaintiff,  A.  ^„  as  her  hus« 
band,  for 

The  plaintiffs  claim  is  as  [or,  the  plaintiffs  claim  is  against 
the  defendant  as  trustee  under  the  will  of  A.  B.  [or,  under  the 
settlement  upon  the  marriage  of  A.  B.  and  X.  7.  bis  wife]. 

The  plaintiffs  claim  is  as  public  officer  of  the  Bank, 

for 

The  plaintifTs  claim  is  against  the  defendant  as  public 
officer  of  the  Bank,  for 

The  plaintiffs  claim  is  against  the  defendant,  A'  B.,  as 
principal,  and  against  the  defendant,  O,  D.,  as  public  officer 
of  the  Bank,  as  surety,  for 

The  plaintiff^s  claim  is  against  the  defendant  as  heir-at-lav 
ot  A.  B,  deceased. 

The  plaintifrs  claim  is  against  the  defendant,  0.  2).,  as 
heir-at-law,  and  against  the  defendant,  £?.  F,,  as  devisee,  of 
la^ds,  under  the  will  of  u£.  £. 


By  hnshand 
Itfid  wife- 
execntriz, 

Trastees. 


JPublic  officer, 


peir4ttid  de- 
?iiee. 
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SUMMONS  FOR  DISPOSAL  OF  SUIT.  Iv 

No.  117.— Summons  for  Disposal  of  Suit. 

Sections  64  and  63  of  the  Code  of  Civil  Procedure. 

(Title  ) 

§1§^^^.     ^It^  ^                      dwellingat 

a  i.'S  --  8  3  &*  I*  *  i  g  Whereas 

''2  'd     rS  r2  "^  g      ^      S  ^**  instituted  a  suit,  against  you  for 

"  8!^  g^  a?  .-*£  .2  S  y^°  ^^^  hereby  summoned  to  appear  in  thin 

8  JJ  S  g  ^'*'  o  ^  S  'i  ^  Court  in  person  or  by  a  duly  ant  horized  Pleader 

g^'flS^SSoo©  \.^  of  the   Co«rt,   doty   instructed,   and    able   to 

•S  caJ  i  "ISa  o^  ^Xt  ^1^8^61^  ft^l    material  questions  relating  to  the 

•g  g  "3  r;3  I  ^  ^'S  S  suit,  or   who    shall  be   accompanied  by  some 

®  >>.§  S  g  -3"  « "^  S  other  person  able  to  answer  all  such  questions. 

So-*-  §  ^U3  j^g  §^^  on                    the                dayof                18    , 

►»^'®<g^^*53a^'**©  ^^             o'clock  in  the  forenoon,  to  answer  the 

'o'Sg^fl^  *  Spojq'o  o*  above-named  plaintiff;  and  as  the  day  fixed  for 

g  8  g  'J  2^"S  I  ©  "**  p  Su  your  appearance  is  appointed  for  the  final  dis- 

•grt      §^-g^^-§.2o  posal  of  the  suit,  you  must  be  prepared  to  pro- 

^^"^'©'5  o'S--  ^^  ^  duce  all  your  witnesses  on  that  day  ;  and  you 

^%^  S-^^5  ^^  S  "  are   hereby    required  to   take  notice  that,   in 

0      0®Qa>tcc8g<^S  default  of  your  appearance  on  the  day  before 

►»'£  o'^-*^-S*J  d^  t^  ^  mentioned,  the  suit  will   be   heard  and   deter- 

r^5     '?'§d3*"  %^Z  a  o  mined  in  your  absence;  and  you  will    bring 

'3  'S  ;§  **^  cmo  ^Jh  •^*  a  ^  ^^^^  y^'*'  ^^  ®®°^  ^y  y°°^  Pleader                      , 

-2_-'**S*.S'^       ^2"  which  the  plaintiff  desires  to  inspect,  and  any 

^  g  gj  ®'q!S^^  ©'§  docuraeni  s  on  which  you  intend  to  rely  in  sup- 

'7^2'f§2*S.     S5S^  P^^**  ^^  ^^^^  defence. 

I^s-i      ^4                 -^  Giv«N  under  my  hand  and  the  seal  of  the 

cS  Court  this                dayof                18 

g  L.  S. 

^  Judge. 

Y{(yn,--If  written  itatmefU9  we  reqw^  ^B^attha 

Mtemay  be)  required  to;put  in  a  written  statement  by  the  day  of 
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No,  118.— SVMMOHS  FOB  BETrLKMKST  OT  ISSCTBS. 

Sections  64  and  68  of  the  Code  of  CiTil  Procediire. 
(TUU.) 

To 


o 


S-^4 


{t*§§©a       ^"qfo  °^*  instituted  a  suit  against  yoti  fof 

«®'c'^i-^S     2®2^  yon  are  hereby  summoned  to  appear    iif 

g*5k»B^S       g'28^  this  Court  in  person  or  by  a  duly  autho- 

S*S'^g§      •'g'^®  rized  Pleader  of  the  Court,  duly  instrncted 

'gS^^Ja^-^      S     "5  Z  ^^^  '^^^^  ^  answer  all  material  questions 

^  P  ^  g  •*'  ^  J§       ►»"S  C!  ^  relating   to  the    suib,    or    who   «hall    btf 

B  S.*©  .2  o  "^  ^     »«  ^  ^  S  accompanied  by  some  other  person    abld 

§^^2^o=3oq'     §®od  *^  answer  all  such  questions,  on 

,0^2  ll  8^1      B'^'-^i  the        ^    day  of            18        ,  at 

®^      o.3.icl.     'S^SSi  o'clock  in  the    forenoon,    to  answer   iher 

gS-2^^-^^       ®'fS  above-named  plaintiff,  and  you  are  hereby 

a.d'S^'S,-^          5^.§  required  to  take   notice  that,  in  default 

S'oOna'^o^S     .tSgrtSfc  of  yopr  appearance   on   the   day    before 

p  jj  ^  §  «8  *C»  ►^  Kr^  O  i  «  mentioned,  the  issues  will  be   settled  in 

^M  la'^S'^flS*       i.S  your  absence  ;  and  you  will  bring  with  yoil 

2C^'*'ij§'*^|o'2"|)fc*  or  send  by  your  Pleader                  ,  which 

o*®  85  d  g'a®  ^'^  <3       M  *'^®  plaintiff  desires  to  inspect,  and  any 

S  '2  v§  ^  ►»  *  S  S  ^  ^^  J8  I  document  ou  which  yon  intend  to  rely  in 

^^2^'3i«)|w§*Sg»S  support  of  your  defence. 

|1oSS^'c:S'S      aSafS  6i^K^  ^^^01^  ^7  ^^d  ^^^  the  seal  of 

the  Court  this  day  of  18 

h.  8. 
Jwfge, 


^ 


ISiynLr^Jff  written  gtatementt  are  rtqymttdi  #ay— Y<m  are  (of  such  a  party  is  (a«  ^ 
ease  may  be)  required  to  put  in  a  written  statement  by  the  day  of    , 


No.  119. — SUUMONS  TO  AFFBAR, 

Section  68  of  the  Code  Civil  Prooednre. 
No.  OF  SUIT. 
In  thb  Coubt  or  at 

tlaintift 
t)efendant. 

To  (Name  dencription  and  address,) 

Whereas  [here  enter  the  name^  description  and  address  of  (he  plaintiff]  has 
instituted  a  suit  in  this  Court  against  you  [here  state  the  particulars  of  the 
claim  as  in  iheregister]i  you  are  hereby  summoned  to  appear  in  this  Court 
in  person  on  the  day  of  at  in  the  forenoon  [If  not  specially 

required  to  appear  in  person,  state^**  in  person  or  by  a  pleader  of  the  Court 
duly  instructed  and  able  to  answer  all  material  questions  relating  to  the 
suit,  or  who  shall  be  accompanied  by  some  other  person  able  to  answer  all 
such  questions"]  to  answer  the  above-named  plaintiff.  [If  the  summons  he  for 
the  anal  disposal  of  the  suit^  this  further  direction  shall  he  added  here^  and  as 
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the  day  fixed  for  your  appearance  is  appoiuted  for  the  final  disposal  of  the 
suit,  yon  mast  be  prepared  to  produce  all  witnesses  on  that  day  "  ] :  and  yon 
are  hereby  required  to  take  notice  that  in  default  of  your  appearance  on  the 
day  before-mentioned,  the  suit  will  be  heard  and  determined  m  your  absence, 
and  you  will  bring  with  you  (or  send  by  your  agent)  [here  merUion  any  doeu* 
merU  the  production  of  which  may  he  required  by  the  plaintiff]  which  the  plain- 
tifi^  desires  to  inspect,  and  any  document  on  which  you  intend  to  rely  in  sup- 
port of  your  defence. 

No.  120.— Ordes  for  Transbossion  of  Summons  for  Service  in  the  Jurisdichon  of 
\  another  Court. 

Section  85  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit  No.  of  18    . 

A.  B.  of 
against 
0.  D.  of 

The  day  of  18 

Whereas  it  is  stated  in  the  plaint  that  ^  the  defendant  in  the 

above  snit  is  at  present  residing  in  ,  but  that 

the  right  to  sue  accmed  within  the  jurisdiction  of  this  Court :  it  is  ordered 
that  a  summons  returnable  on  the  day  of  18  be 

forwarded  for  service  on  the  said  defendant,  to  the  Court  with  a 

duplicate  of  this  proceeding. 

L.  S., 
Judge, 


No.  121.— To  Accompany  Return  of  Summons  of  another  Court. 

Section  85  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civil  suit  No.  of  18    . 

The  day  of  18    . 

A.  B,  of 

against 

a  D.  of 

Bead  proceeding  from  the  forwarding 

for  service  on  in 

Civil        No.  of  that  Court. 

Read  baUiflTs  endorsement  on  the  back  of  the  process  stating  that  the 
and  proof  of  the  above  having  been  duly  taken  by  me  on  the  [oath  or] 
affirmation  of  and  it  is  ordered  that  the 

be  returned  to  the  with  a  copy  of  this  proceeding. 

L.S, 

Judge. 

KoT«.— This  form  will  be  applicable  lo  procais  ether  than  summons,  the  service  of  which 
may  have  to  be  effected  in  the  same  mamier. 
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No.  122.— Debiendakt's    Statbment. 

SeotiOD  110  of  the  Code  of  Civil  Procedare. 

iTiOe.) 

I,  the  undersigned  defendant  [or  one  of  tbe  defendants],  disclaim  all 
interest  nnder  the  will  of  the  said  E,  F,  in  the  plaint  named  [or^  as  heir- 
at-law  of^  ar^  as  next-of-kin,  or  one  of  the  nezt*of-kin  of  E.  F.,  deceased,  in 
the  said  plaint  named.] 

Ovy  I  the  undersigned  defendant  state,  that  I  admit  [or  deny  ]  [here 
rApecU  in  ike  language  of  the  plaint  the  statevnents  admitted  or  denied!} 

Or^  1  the  undersigned  defendant  submit  that,  upon  the  ikcta  stated  in 
the  plaint,  it  does  not  appear  that  there  is  any  agreement  which  can  be 
legally  enforced  [or,  that  it  appears  upon  the  said  plaint  that  I  am  jointly 
liable  with  one  E.  F.,  who  is  not  a  parfy  to  the  suit,  and  not  severally 
liable  as  by  the  plaint  appears,  or^  that  it  appears  by  the  said  plaint  that 
O,  £r.  should  have  been  a  joint  plaintiff  ?rith  the  said  J.  B.  in  the  said 
suit,  or^  08  the  case  may  be.'] 

Or,  that  the  plaintiff  has  conveyed  [or  assigned]  his  interest  in  the  said 

mortgage  [or  equity  of  redemption]  to  one  I.  /.  [or^  that  I  have  conveyed 

or  assigned  to  H,  £.  by  way  of  further  charge  for  securing  the  sum  of  Bs. 

9  the  equity  of  redemption  in  the  property  sought  by   the  suit  to 

be  foreclosed  ] 

Or^  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  execute 
ed  an  instrument,  whereby  the  plaintiff  covenants  to  discharge  all  debts 
and  liabilities  of  the  partnership,  and  generally  to  release  me  from  all  claims 
and  liabilities  either  by  or  to  himself  and  others  in  respect  of  the  said  part- 
nership trading  [or,  as  the  cage  may  be.] 

(Signed)     0.  jD,, 

Defendant, 

Ko.  123.— Iktbbrooatories. 
Section  121  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit  No.  of  18    . 

A.  B. 
against 
C.  P.  E.  F.  and  G.  H. 
Interrogatories  on  behalf  of  the  above-named  A.  B.  [or    O.  />.]  for  the 
examinatin  of  the  above-named  E,  F,  and  0.  H.,  or  A.  B.] 

1.  Did  not,  &o. 

2.  Has  not,  &o. 

The  defendant  J^.  F,,  is  required  to  answer  the  interrogatories  num- 
bered 

The  defendant  0.  H.  is  required  to  answer  the  interrogatories  num- 
bered 

Ka  124.— FoBM  ov  Moncs  to  pbobucs  Documehts. 

Section  131  of  the  Code  of  Civil  Procedure. 

In  the  Court  op  at 

Civil  Suit  No.  of  18    . 

A.  B. 

against 

d  2>. 
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Take  notice  that  the  pliantiff  [or  defendant  ]  requires  yon  to  produce 
for  his  inspection  the  following  doonments  referred  to  in  yonr  plaint  [or 
written  statement,  or  a£5davitj,  dated  the  day  of  18    . 

Describe  docvmenta  required, 

X  Y.  Pleader  for  the  plaintiff  [or  the  defendant.] 
ToZ. 

Pleader  for  the  defendant  [or  plaintiff.] 


No.   125.— SC7MM0}?S  TO  ATTEND  AKD  GFTB  EVIDENCE. 

Sections  159  and  163  of  the  Code  of  Civil  Procedure. 
{TiUe) 

To 

Whereas  yonr  attendance)  is  required  to 
on  behalf  of  the  in  the  above  cause,  yon  are   hereby  required 

[  personally  to  appear  before  this  Court]  on  the  day  of  18         , 

at  the  hour  of        A.  M.  [and]  to  bring  with  you  or  to  send  to  this  Court. 

A  sum  of  Rs.  ,  being  your  travelling  and  other  expenses  and 

subsistence-allowance  for  one  day,  is  herewith  sent  If  you  do  not  comply 
with  this  order,  you  will  be  subject  to  the  connequence  of  non-attendanoe 
laid  down  in  the  Code  of  Civil  Procedure,  section  170. 

I<Iotice — (1).  If  you  are  summoned  only  to  produce  a  document  and 
not  to  give  evidence,  you  shall  be  deemed  to  have  complied  with  the  sum- 
mons if  you  cause  such  document  to  be  produced  in  this  Court  on  the  day 
and  hour  aforesaid. 

(2).  If  yon  are  to  be  detained  beyond  the  day  aforesaid,  a  sum  of  Bs. 
will  be  tendered  to  yon  for  such  day's  attendance  beyond  the  day  specified. 

Given  nnder  my  hand  and  the  seal  of  the  Courd,  this         dav  of     18     , 

L.  S., 

Judge. 


Na  126. — Summons  TO  ATTEND  and  give  Evidence. 

Sections  159  and  163  of  the  Code  of  Civil  Procedure. 

Another  Form. 

No.  OP  SDIT. 
In  the  Cobut  of  at 

Plaintiff. 
Defendant. 
(Name^  description  and  address.) 
To. 

Yon  are  hereby  summoned  to  appear  in  this  Court  in  person  on  the 
day  of  at  in  the  fore-noon,  to  give  evidence  on 

behalf  of  the  plaintiff  [or  the  defendant]  in  the  above- Qientioned  snit,  and 
to  produce  [here  describe  with  convenient  certainty  any  document  the  produce 
Hon  of  which  may  be  required.  If  the  summons  be  only  to  give  evidence^  or  if  it 
he  ordy  to  produce  a  document^  it  must  be  expressed  accordingly]  and  yon  are 
not  to  depart  thenoe  untill  you  have  been  examined  [or  have  produced  the 
document]  and  the  Court  has  rifleo,  or  unless  yon  have  obtained  the  leave 
of  the  Court. 
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FORMS  OF  DECREES. 

No.    127.— SlMPLB  M0NK7-DBCRKS, 

{Title.) 
Claim  for 
This  canse  coming  on  for  final   disposal   before  in 

the  presence  of  ,  on  the  pari  of  the  plaintiff,  and  on 

the  part  of  the  defendant,  it  is  ordered  that  the  do  paj  to 

the  the  snm  of  Rs.  ,  with  interest  thereon  at 

the  rate  of  per  cent,  per  from  to  the  data 

of  realisation  of  the  said  snm,  and  do  also  pay  to  the  the  costs 

of  this  snit  as  taxed  by  the  officer  of  the  Coart,  with  interest  thereon  at 
the  rate  aforesaid  from  the  date  of  taxation  to  the  date  of  realization. 


On 

ts  o/iuUi. 

PLAunrurr. 

DXFSHDAIIT. 

1,  Stamp  for  plaint 

2,  Do.    for  power 

3.  Do.    for  exhibits     ... 

4.  Pleader's  feM  on  Ra  ... 
6.    Tranalation  fee 

6.  dabsistenoe  for  witneae 

for  attendancf 

7.  GommlMioner'B  fee    ... 

8.  Service  of  process     ... 

9.  &c.            ... 

Rs. 

A. 

? 

Stamp  for  power 
Do.    petition 
Pleader's  fee 

Substance  for  witnesses  ... 
Serrice  of  process 

Gommissioner's  f ev 
Total. 

R«. 

A. 

E. 

Total 

Given  under  my  hand  and  ths  seal  of  the  Ck>nrt,  the 


day  of 
US., 

Judge, 


18 


No.  128.— Decrbb  iob  Salb  wr  ^  Surr  by  a  Mortoagxe  or  Person  entitled  to 

A  Lien. 
{TiiU:) 

It  is  ordered  that  it  he  referred  to  the  Bep^istrar  \or  Taxing  Officer]  to 
take  an  aceonnt  of  what  is  dao  to  the  plaintiff  for  principal  and  interest  on 
the  mortgage  \or  lien]  mentioned  in  the  plaiat,  and  to  (ax  the  plaintiff's 
costs  of  this  snit,  and  that  the  Registrar  do  certify  to  the  Coart  on  the 
daj  of  what  he  fkall  find  to  be  due  for  principal  and 

interest  as  aforesaid,  and  for  costs  ;  And  upon  the  defendaut  payiug  inte 
Coart  what  shall  be  eertiied  to  be  dne  to  the  plaintiff  for  principnl  aiid 
interest  as  aforesaid,  together  with  the  said  costs,  within  six  months  after 
the  Registrar  \or  Taxing  Officer]  shall  have  person  ted  his  certificate  ;  it  is 
ordered  that  the  plaintiff  do  re-convey  the  said  mortgaged  premises  free  and 
clear  from  all  incunibranees  done  by  him,  or  any  claiming  by,  from,  or  nnder 
him,  and  do  deliver  up  to  the  Registrar  \w  Taxing  Officer]  all  deeds  avd 
writings  in  his  custody  or  power  relating  thereto,  and   (hat  upon  snch 
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re*ooiiyejance  being  made,  and  deeds  and  writings  being  delivered  np,  the 
Registrar  [or  Taxing  Officer]  shall  pay  out  to  the  plaintiff  the  said  sam  so 
paid  in  as  aforesaid  for  principal,  interest  and  costs ;  bnt  in  de&nlt  of  the  de- 
fendant paying  into  Court  snoh  principal,  interest  and  costs  as  aforesaid  by 
the  time  aforesaid,  then  it  is  ordered  that  the  mortgaged  premises  \_or  the 
premises  subject  to  the  said  lien]  be  sold  with  the  approbation  of  the  Regis- 
trar [or  Taxing  Officer].  And  it  is  ordered  that  the  money  to  arise  by  such 
sale  be  paid  into  Court,  to  the  end  that  the  same  may  be  duly  applied  iu 
payment  of  what  shall  be  due  to  the  plaintiff  for  principal,  interest 
and  costs  as  aforesaid,  and  that  the  balance  (if  any)  shall  be  paid  to  de- 
fendafit. 


No.  129.— FniAL  Dscbbs  roR  Fobsclosurx. 
(Title,) 

Whereas  it  appears  to  the  Court  that  the  defendant  has  not  paid  into 
Court  the  sum  which  was  on  the  day  of 

last  certified  by  the  Registrar  to  be  due  to  the  plaintiff  for  principal   and 
interest  upon  the  mortgage  in  the  plaint  mentioned,  and  for  costs,  pursu- 
ant to  the  order  made  in  this  suit  on  the  day  of 
last,  and  that  the  period  of  six  months  has  elapsed  since  the  said 
day  of 

It  is  ordered  that  the  defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemption  of,  in,  and  to,  the  said 
mortgaged  premises. 

No,  ISO.— pRELmiKART  Ordbr— Admikstratiok  Surr, 

Section  218  of  the  Code  of  Civil  Procedure. 
(Title.) 

It  is  ordered  that  the  following  accounts  and  inquiries  be  taken  and 
made  ;  that  is  to  say . — 
In  creditor's  suit — 

1.  That  an  account  be  taken  of  what  is  due  to  the  Plaintiff  and  all 
other  the  creditors  of  the  deceased. 

In  suits  hy  legatees — 

2.  An  account  be  taken  of  the  legacies  given  by  the  testator's  will. 
In  suits  by  next-of-kin — 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share,  if 
any,  the  plaintiff  is  entitled  to  as  next-of-kin  [or  one  of  the  next-of-kin] 
of  the  intestate. 

[After  the  first  paragrapK  the  Order  will^  where  necessary,  order,  in  a  ere* 
ditor*s  inquiry  and  accounts  for  legatees,  heirs-aUlaw,  and  next-of-kin.  In 
suits  hy  claimants  other  than  creditors^  after  the  first  paragraph,  in  all  eases 
an  order  to  inquire  and  take  an  account  of  creditors,  will  follow  the  first  para- 
graph, and  such  of  the  others  as  may  he  necessary  will  follow,  omitting  the 
first  formal  words.     The  form  is  continued  as  m  a  creditor's  suit^ 

8.  An  account  of  the  funeral  and  testamentary  expenses. 

4.  An  account  of  the  movable  propert]^  of  the  deceased  come  to  the 
hands  of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order 
or  for  his  use. 

5.  An  iaquiry  what  part  (if  any)  of  the  movable  property  of  the 
deceased  is  outstanding  and  undisposed  of. 

6.  And  it  is  further  ordered,  tnat  the  defendant  do,  on  or  before  the 

day  of  next,  pay  into  Court  all  snc:^  of  money  which  shall  be 
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found  to  have  come  to  his  bands,  or  to   the  hands  of  &dj  person  by  his 
order  or  to  his  nse. 

7.  And  that  if  the  Regutrar  shall  find  it  neeesary  for  carryings  out  the 
objects  of  the  suit  to  sell  any  part  of  the  movable  property  of  the  deceased, 
that  tbe  same  be  sold  accordinj^ly.  and  the  proceeds  paid  into  Coart. 

8.  And  that  Mr  E.  F,  be  Receiver  in  the  suit  [or  proceeding],  and  re- 
ceive and  get  in  all  outstanding  debts  and  outstanding  movable  property 
of  the  deceased,  and  pay  the  same  into  the  hands  of  the  Re^i^trar  [and 
shall  give  security  by  bond  for  the  due  performance  of  his  duties  to  the 
amount  of  rapees.] 

9.  And  it  is  farther  orderod,  that  if  the  movable  property  of  the  deceas- 
ed be  found  insufficient  for  carrying  out  the  objects  of  tlie  suit,  then  the 
following  further  inquiries  be  made,  and  accounts  taken,  that  is  to  say, — 

(a)  an  inquiry  what  in. movable  property  the  deceased  was  seized  of  or 
entitled  to  at  tbe  time  of  bis  death  ; 

(6)  an  inquiry  what  are  the  imcumbrances  (if  any)  affecting  the  im- 
movable property  of  the  deceased,  or  any  part  thereof; 

(c)  an  account,  so  far  as  possible,  of  what  is  due  to  the  Beverul  imcum- 
b  ancers,  and  to  include  a  statement  of  the  priorities  of  snch  of 
the  incumbrancers  as  shall  consent  to  the  sale  hereinafter 
directed. 

10.  And  that  the  immovable  property  of  the  deceased,  or  so  much 
thereof  as  shall  be  necessary  to  make  up  the  fund  in  Court  sufficient  to  carry 
out  the  object  of  the  suit,  be  sold  with  the  approbation  of  the  Judge,  free  from 
incumbrances  (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale, 
aiid  subject  to  the  incumbrances  of  ^ch  of  them  as  shall  not  consei.t. 

IL.  And  it  is  ordered,  that  Q.  H.  shall  have  the  conduct  of  the  sale  of  the 
immovable  property,  and  shall  prepare  the  conditions  and  contracts  of  sale 
subject  to  the  approv  1 1  of  the  Hegistrar,  and  that  in  case  any  doubt  or 
difficulty  shall  arise  the  papers  shall  be  submitted  to  the  Judge  to  settle. 

12.  And  it  is  further  prdered,  that,  for  the  purpose  of  the  inquires 
hereinbefore  directed,  the  Registrar  shall  advertise  in  the  newspapers  ac- 
cording to  the  practice  of  the  Court,  or  shall  make  such  inquiries  in  any 
other  way  which  shall  appear  to  the  Registrar  to  give  the  most  useful  pub- 
licity to  such  inquiries. 

13.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made 
and  taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before 
the  day  of  and  that  the  Registrar  do  certify  the  re- 
sult of  the  inquiries,  and  the  accounts,  and  that  all  other  acts  ordered  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection 
of  the  parlies  on  the                      day  of 

14i.  Andf  lastly,  it  is  ordered,  that  this  suit  [  or  matter]  stand  adjourned 
for  making  final  decree  to  tbe  day  of 

\Such  part  only  of  this  ttrder  is  to  be  used  as  is  applicable  to  the  particular  caseJ} 

No.  131.— Final  Decree  in  an  AniiiNiSTRATioir  Suit  by  ▲  I^qatsb 

Section  213  of  the  Code  of  Civil  Procedure. 

1.     It  is  ordered  that  tbe  defendant  do  on  or  before  the         day  of 

pay  into  Court  the  sum  of  Rs.  ,  the  balance   by  tbe  said  cer- 

tificate found  to  be  due  from  the  said  defendant  on  account  of  the  estate  of 
,  the  testator,  and  also  the  sum  of  Rs.  for   interest,  at    the 

rate  of  Rs.  per  centum  per   annum,  from   the         day  of         to  the 

day  of  amounting  together  to  the  sum  of  Rs, 
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2.  Let  the  Registrar  [or  Taxios^  Officer]  of  the  said  Court  tax  the  costs 
of  the  plaintiff  and  defendant  in  this  suit,  and  let  the  amount  of  the  snid 
costs,  when  so  taxed,  be  paid  out  of  the  said  sum  of  Rs.  ordered 
to  be  paid  into  Court  as  aforesaid,  as  follows  : — 

(a.) — The  costs  of  the  plaintiff  to  Mr.  ,  his  attorney  [or  plead- 

er], and  the  costs  of  the  defendant  to  Mr.  ,  his  at- 

torney [or  pleader.] 

(6.) — And  (if  any  debts  are  du6\  with  the  residue  of  the  said   sum   of 
Rs.  afler  payment  of  the  plaindff^s  costs  as  aforesaid, 

let  the  sums  found  to  be  owing  to  the  several  creditors  men- 
tioned in  the  schedule  to  the  Registrar's  certificate, 
together  with  subsequent  interest  on  ench  of  the  debts  as  bear 
interest,  be  paid  ;  and  after  making  such  payments,  let  the 
amount  coming  to  the  several  legatees  mentioned  in  the 
schednle,  together  with  subsequent  interest  (to  be  verified  as 
aforesaid),  be  paid  to  them. 

3.  And  if  there  should  then  be  any  residue,  let  the  same  be  paid  to  the 
residuary  legatee. 


DfiCBXE  IN  AN  AUMINISTARTION  SUTF  BY  A  LEGATES,  WHBRB  AN  EXECUTOR  IS  HSLD     ^ 
PBBSONALLT  UABIiB  VOR  THE  PAYMENT  OF  LEGACIES. 

Section  213  of  the  Code  of  Civil  Procedure. 

1«  Declare  that  the  defendant  is  personally  liable  to  pay  the  legacy  of 
Bs.  beqaeathed  to  the  plaintiff' ; 

2.  And  it  is  ordered,  that  an  accoant  be  taken  of  what  is  due  for  prin- 
cipal and  interest  on  the  said  legacy ; 

3.  And  it  is  also  ordered,  that>  the  defendant  do  within  weeks 
after  the  date  of  the  Registrar's  certificate,  pay  to  the  plaintiff  the  amount 
of  what  the  Registrar  shall  certify  to  be  due  for  principal  and  interest ; 

4.  And  it  is  ordered,  that  the  defendant  do  pay  the  plaintiff  his  costs 
of  suity  the  same  to  be  taxed  in  case  the  parties  differ. 


Final  Dbgrsb  in  an  Administration  Suit  by  Next-of-kin. 
Section  213  of  the  Code  of  Civil  Procedure. 

1.  Let  the  Registrar  of  the  said  Court  tax  the  costs  of  the  plaintiff  and 
defendant  in  this  suit,  and  let  the  amount  of  the  said  plaintiff's  costs,  when 
BO  taxed,  be  paid  by  the  defendant  to  the  plaintiff  out  of  the  sum  of  Rs. 
,  the  balance  by  the  said  certificate  found  to  be  due  from  the  said 
defendant  on  account  of  the  personal  estate  of  E.  F.,  the  intestate,  within 
one  week  afler  the  taxation  of  the  said  costs  by  the  said  Registrar,  and  let 
the  defendant  retain  for  her  own  use  out  of  such  sum  her  costs,  when 
taxed. 

2L  And  it  is  ordered,  that  the  residue  of  the  said  sum  of  Rs.  , 

after  payment  of  the  plain tiff^s  and  defendant's  costs  as  aforesaid,  be  paid 
and  applied  by  defendant  as  follows : — 

(a.)— Let  the  defendant,  within  one  week  after  the  taxation  of  the  said 
costs  by  the  Registrar  as  aforesaid,  pay  one-third  share  of  the 
Ba^d  residue  to  the  plaintiffs,  A.  B.,  and  0.,  his  wife,  in  her 
rights  as  the  sister  and  one  of  the  next-of-kin  of  the  said  E.  F., 
the  intestate. 
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(6.) — Let  the  defendant  reti^in  for  her  own  use  one  other  third  share  of 
the  said  residae,  as  the  mother,  and  one  other  of  the  nezt-of* 
kin  of  the  said  E.  F.,  the  intestate. 

(c.)^And  let  the  defendant,  within  one  week  after  the  taxation  of  the 
said  costs  by  the  Registrar  as  aforesaid,  pay  the  remaining 
one-third  share  of  the  said  residae  to  0.  E,^  as  the  brother  and 
the  other  next-of-kin  of  the  said  E.  F^  the  intestate. 


No.  182.— ORSKB— DiBSOLUTIOH  OF  PABTHIRSmF. 

Section  215  of  the  Code  of  Civil  Proceedore. 
(TiOe.) 

It  is  declared  that  the  partnership  in  the  plaint  mentioned  between  the 
plaintiff  and  defendaut  onght  to  6t^.nd  dissolved  as  from  the  day  of 

,  and  it  is  ordered  that  the  dissolution  thereof  as  from  that  day 
be  advertised  in  the  Qaxette,  8fc. 

And  it  id  ordered  that  be  the  Receiver  of  the  partnership* 

estate  and  effects  iu  this  suit,  and  do  get  in  all  the  outstanding  book-debts 
and  claims  of  the  partnership 

And  it  is  ordered  that  the  following  accounts  be  taken  :  — 

1.  An  account  of  the  credits,  property  and  effects  now  belonging  to  the 
said  partnership; 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership ; 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant,  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and 
marked  (A),  and  not  distarbing  any  subsequent  settled  accounts.  , 

And  it  is  ordered  that  the  good- will  of  the  business  heretofore  carried 
on  by  the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stock- 
in-trade,  be  sold  on  the  premises,  and  that  the  Registrar  may,  on  the  ap- 
plication of  any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any  of  the 
lots  at  such  sale,  aud  that  either  of  the  parties  is  to  be  at  liberty  to  bid  at 
the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taicen  and  all  the  other 
acts  required  to  be  done  be  completed  before  the  day  of  , 

afid  that  the  Registrar  do  certify  the  result  of  the  accoants,  and  that  all 
other  act«  are  oompleted,  and  have  his  certificate  in  that  behalf  ready  for 
the  inspection  of  the  parties  on  the  day  of 

And,  lastly,  it  is  ordered  that  this  suit  stand  adjourned  for  making  a 
final  decree  to  the  day  of 


No.  133.— Pabtitsrshif.  Final  Decrkb. 
Section  216  of  tho  Code  of  Civil  Procedure. 

In^THE  CctRT  OP  AT 

Civil  Regular  No. 

A,  B.  of 
against 

a  D.  of 

It  is  ordered  that  the  fund  now  in  Court,  amounting  to  the  sum  of  Bs. 
be  applied  as  follows :  — 
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1.  Iq  payment  of  tbe  debts  dae  by  tbe  partnership  set  forth  in  the  Be- 
gistrar's  certificate  amounting  in  the  whole  to  Rs. 

2.  In  payment  of  the  costs  of  all  parties  in  this  suit,  amounting  to  Bs. 

[^These  costs  must  he  ascertained  before  the  decree  is  drawn  up,"] 

3.  In  payment  of  the  sum  of  Bs.  to  the  plaintiff  as  his  share  of 
the  partnership-assets,  of  the  sum  of  Bs.  ,  being  the  residue  of 
the  said  sum  of  Rs.  now  in  Court  to  the  defendant  as  his  share  of 
the  partnership-assets. 

[Or,  And  that  the  remainder  of  the  said  sum  of  Bs.  be  paid  to  the 
said  plaintiff  (or  defendant)  in  part  payment  of  the  sum  of  Bs.  cer* 

tified  to  be  due  to  him  in  respect  of  the  partnership-accounts. 

And  that  the  defendant  (or  plaintifif)  do  on  or  before  the  #  day  of 
pay  to  the  plaintiff  (or  defendant)  the  sum  of  Bs.  being 

the  balance  of  the  said  sum  of  Bs.  due  to  him,  which  will  then 

remain  due,] 

No.  134.— Cbrtifigate  of  Non-satibtactioh  or  DscrSb. 

Section  224  of  the  Code  of  Civil  Procedure. 

In  thk  Court  of  ax 

Civil  Suit  No.  ofl8    . 

A.  B.  of 
against 
0.  D.  of 

Certified  that  no  [or  partial,  as  the  ease  may  he^  and  if  partial,  state  to 
what  extenf]  satisfaction  of  the  decree  of  this  Court,  in  Civil,  Suit  No. 
of  18  a  copy  of  which  is  hereunto  attached,  has  been  obtained  by 

execution  within  the  jurisdiction  of  this  Court 

Oiven  under  my  hand  and  the  seal  of  the  Court,  this       day  of  18 

L.  S„ 

Judge. 

No.  135.— NoncB  to  show  Causb  why  Execution  should  not  issus. 

Section  248  of  the  Code  of  Civil  Procedure. 
In  thb  Coubt  of  at 


Civil  Suit  No. 

of    18 

Miscellaneous  No. 

of    18 

A.  B.  of 

agomet 

C.  D.  of 

To 

Whereas 
has  made  application  to  this  Court  for  execution  of  decree  in  Civil 

Suit  No.  ^    18  ,  this  is  to  give  you  notice  that  you  are  to 

appear  before  this  Court  on  the  day  of  18 

either  in  person  or  by  a  pleader  of  this  Court,  or  agent  duly  authorized  and 
instructed  to  show  cause,  if  any,  why  execution  should  not  be  granted. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18    . 

L.  S., 

J%idge. 
I 
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Wliereas 
on  the        day 


Na  186.— WABKAirr  o»  Attachment  of  moyeablb  Propemt  or  Dkfestbaiti^s 
PossBssioH  IN  ExsctmoN  07  A  Decbxb  fob  MoNsr. 
Section  254  of  the  Code  of  CivQ  Prooednre. 

To  Thx  Bailiff  of  the  Coubt. 

was  ordered,  by  decree  of  tliis  Court,  passed 
of  18        ,  in  Suit  No.  of 

18        ,  to  pay  to  the  plaintiff  the  smn  of  Be. 

as  noted  in  the  margin  ;  and  whereas  the 
said  snm  of  Bs.  has  not  been  paid 

These  are  to  oommxsd  too  to  attach 
the  moyeable  property  of  the  said 

as  set  forth  in  the  list  hermmto 
annexed,  or  which  shall  be  pointed  out  to 
yon  by  i^e  said  ,  and  nnle^s 

the  said  e^ll  pay  to 

yt>n  the  said  snm  of  Bs.  togetlier 

with  Bs.  ,  the  costs  of  this  attach- 

ment, to  hold  the  same  until  further  orders 
from  this  Court. 

Yon  ARE  FURTHER  COMHANDBO  tO  letum 

dny  of 
niauner 


Dbcbxb. 

Principal 

Interest 

Costs 

Costs  of  decree      ... 
Interest  theron      ... 
Total  ol  attachment 

Total 

this  Warrant  on  or  before  the 
18        I  with  an  endorsement  certifying  the  date  and 
in  which  it  has  been  executed,  or  why  it  has  not  bee.n  executed. 

Qiyen  under  my  hand  and  the  seal  of  the  Courts  this      day  of        18 

Schedule. 

L.  S., 
Judge, 

No.  187.-— Warrant  TO  THE  Bailiff  to  give  PoasBSsiON  of  Lavd,  &a 

Section  263  of  the  Code  of  Civil  Procedure, 

(TUle.) 

To  the  Baiijff  of  the  Court. 

Whereas  s  in  the  occupancy  of 

has  been  decreed  to  ,  the  plaintiff  in  this  suit :  you  a'  e  hereby 

directed  to  put  the  said  in  possession  of  the  same,  and  you  are 

hereby  authorised  to  remove  any  person  who  may  refuse  to  vacate  the 
same. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of    18    . 

Ii.S, 
Judge, 

No.l38.— Attachment  in  Execution. 

PROHIBITOEY  ORDER,  WHERE  THE  PROPERTY  TO  BE  ATIACHBD  CONSISTS  OF  MOVEABLE 
PrOPBRTT,  TO  WHICH  THE  DEFENDANT  IS  ENTITLBD,  SUBJECT  TO  A  LiSN  OB  RIGHT 
OF  SOME  OTHER  PERSON  TO  THE  IMMEDIATE  POSSESSION  THEREOF. 

Section  268  of  the  Code  of  Civil  Procedure* 
iTiOe.) 

To 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  on  the  day  of 

18        in  favor  of  for  Bs.        it  is  ordered  that  the  defendant 
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be,  and  is  hereby  prohibited  and  restrained,  until  the  further  order  of  this 
Court,  from  receiving  from  the  following  properiy  in  the  posses- 

sion of  the  said  that  is  to  say,  to  which  the 

defendant  is  entitled,  subject  to  any  claim  of  the  said  ,  and  the 

said  is  hereby  prohibited  and  restrained,  until  the  further  order 

of  this  Court,  from  delivering  the  said  property  to  any  person  or  persons 
whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of        18    • 

L.  S., 

jfudge* 

Na  ISO.—Attachmbnt  in  Execution. 

PROHIBITpET  ORDBB,  WHERE  THE  PROPERTY  CONSISTS  OF  DEBTS  NOT  SECURED  BY 
NBGOTIABLE  INSTRUMENTS. 

Section  268  of  the  Code  of  Civil  Procedure. 
{TvOe,) 
.    To 

Whereas 
has  fSedled  to  satisfy  a  decree  passed  against  on  the        day  of 

18        ,  in  Civil  Suit  No.  of 

18  ,  in  fovour  of  for  Rs.  :  it  is  ordered  that 

the  defendant  be,  and  hereby  prohibited  and  restrained, 

until  the  farther  order  of  this  Court,  from  receiving  from  you  a  certain 
debt  alleged  now  to  be  due  from  you  to  the  said  defbndant,  namely, 

and  that  yon,  the  said 
be,  and  you  are  hereby,  prohibited  and  restrained,  until  the 
further  order  of  this  Court,  from  making  payment  of  the  said  debt,  or  any 
part  thereof  to  any  person  Vrhom  soever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this     day  of        18     • 

LS, 

Judge, 

Ifo.  14(X— Attachment  in  Execution. 

PaoHiBrroBY  Order,  where  the  Property  consists  of  shares  in  a  public 

Company,  &c. 

Section  268  of  the  Code  of  Civil  tVocedare% 

(Tiile) 
To 

Defendant  and  to 

Manager  of 
Company 
Whereas  has  £Edled 

to  satisfy  a  decree  passed  against 

on  the        day  of  18  ,  in  Civil  Suit  No.  of  18 

in  favor  of  for  Bs, 

it  is  ordered  that  you,  the  defendant,  be,  and  you   are  hereby  prohibited 

and  restrained,  until  the  further  order  of  this  Court,  from  making  any 

transfer  of  shares  in  the  aforesaid  Company,  namely, 

or  flx>ia  receiving  payment  of  any  dividends  thereof;  and  you 

I  the  Manager  of  the  said  Company  are  hereby 
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proliibited  and  restrained  from  permitting  any  such  transfer  or  makings 
any  suoh  payment. 

Given  under  my  hand  and  the  seal  of  the  Conrt,  this  day  of 

18 

L.S., 


Kg.  141.— ATTACHMBlffT  IN  EzBCUTIOir. 

Pbohibitort  Obdir,  weobi  thx  Pbofibtt  coirsisTs  or  doioviabls  PftopiBrr. 
Section  274  of  the  Code  of  CiYil  Procedure. 

To 

Defendant. 
Whereas  yon  have  &iled  to  satisfy  a  decree  passed  against  yon  on  the 
day  of  18        ,  in  Civil  Suit  No.  of  18 

in  favour  of  for  Bs.  :  it  is  ordered 

that  you,  the  said  ,  be,  and  yon  are  hereby  prohibited 

and  restrained,  until  the  further  order  of  this  Court,  from  alienating  the 
property  specified  in  the  schedule  hereunto  annexed,  by  sale,  gift,  or  others 
wise,  and  that  all  persons  be,  and  that  they  are  hereby  prohibited  from 
receiving  the  same  by  purchase,  gift,  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

SCHBDULS. 

L.  S, 
Judge. 


No.   142.— ATTAGHlttNT. 

PaoHiBrroBT  Ordbb,  whkbe  tub  Fropbbtt  consists  or  Monst  os  or  ant  Sictjstt 
IN  THs  Hands  or  ▲  Ck)nBT  or  Jusnos  or  Opficeb  of  Govxrnkbkt, 

Sections  272  and  486  of  the  Code  of  Civil  Procedure. 


Lf  TBI  CoUKt  OP 

AT 

Civil  Suit  No. 

of  18 

A.  B.of 

agaitut 

O.D.Ol 

To 

SlE, 

Thb  plaintiff  having  applied,  under  [section  of  the  Code  of 
Civil  Procedure,  for  an  attachment  of  certain  money  now  in  your  hands 
(here  state  how  the  money  is  supposed  to  he  in  the  hands  of  the  person  addressed^ 
on  what  accounU  $*£.)>  1  reqaest  that  you  will  hold  the  said  money  subjeot 
to  the  further  order  of  this  Court. 

I  have  the  honour  to  be. 

Sir 
Tour  most  obedient  servant. 
Dated  the  day  of  18 

L.  S.. 
Judge, 
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Ho.  143.— Oeder  JOE  PATMBirr  to  the  Plaiktiff,  &a,  of  Mokbt,  &c.,  nr  thi 

HANDS  OW  A  THIKD   PABTT. 

Section  277  of  the^Code  of  Ciyil  Procednre. 

In  thjb  Coubt  of  at 

Civn  Suit  No.  of  18      . 

Miscellaneoas  lio.  of  J8       » 

A.  B.  of 
against 
0.  D.  of 

To  THB  Bailiff  of  the  Court  and  to 

Whereas  the  following  property    ^  has  been  af tached 

in  ezecntion  of  a  decree  in  Civil  Suit  No.  of        18        ,  passed  on 

the  day  of  18  in  favonr  of  for  Rs.  .*  it 

is  ordered 

that  the  property  so  attached,  consisting  of  Rs.  in  money,  and 

Bs.  in  Bank  Notes,  or  a  sufficient  part  thereof  to  satisfy  the  said 

decree,  shall  be  pai  I  over  by  yon  the  said  ,  to 

and  that  the  said  property,  so  far  as  may  be  necessary  for  the  satisfaction 
of  the  said  decree,  shall  be  sold  by  you,  the  Bailiff  of  the  Conrt>  by  public 
anction  in  the  manner  prescribed  for  sale  in  execntioa  of  decrees,  and  that 
the  money  which  may  be  realized  by  such  sale,  or  a  sufficient  part  tliereof 
to  satisfy  the  said  decree,  shall  be  paid  over  to  the  said  ,  and  the 

remainder,  if  any,  shall  be  paid  to  yon,  the  said 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of    18    . 

US., 

Judge. 


No.  144.— NoncB  to  Attachino  Cbzditor. 
Section  278  of  the  Code  of  Civil  Procedure. 

In  TBI  COTJBT  OF  AT 

CivUSuitNo.  of  18      . 

liiscellaneous  No.  of  18 

A.  B.  of 

€Lgaind 
C.  D.  of 
To 

Whereas       *  has  made  application  to  this 

Court  for  the  removal  of  attachment  on 

placed  at  your  instance  in  execution  of  the  decree  in  Civil  Suit  No.        of 
18        ,  this  is  to  give  you  notice  tp  appear  before  this  Court  on  ,  th« 

<iay  of  18        ,  either  in 

person  or  by  a  pleader  of  the  Court  duly  instructed,  to  support  your  claim 
as  attaching  creditor. 

Given  onder  my  handjand  the  seal  of  the  Court,  this      day  of       18  « 

L.S., 
Ji*dge0 
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No.  145.--WAERiLNT  OF  Salb  OF  Pbi^pebtt  IN  EXECUTION  OF  A  DiCBXS  F0&  Monnr. 
.  •    Section  287  of  the  Code  of  Civil  Procedure. 


In  the  C!oust  of 

AT 

Civil  Snit  No. 

ofl8 

Misoellaneous  No. 

of  18 

A.  B,  of 

against    • 

0.  D.  of 

■ 

To  TBE  Bailiff  of  the  CkniBT. 

These  AftB  To  OoMiliih)  tou  to  sellj)/  auction,  after  giving 
days  previous  notice,  by  affixing  the  same  in  this  Court-house,  and  after 
making  due  proclamation,*  the 

property  attached  under  a  Warrant  from 

this  Court  dated  the  of  18        in  execution 

of  a  decree  in  &vour  of  in  suit  No.  of  18    at 

BO  much  of  the  said  property  as  shall  realize  the  sum  of  Hs.        ,  being  the 

of  the  said  decree  and  cost  still  remaining  unsatisfied. 

Too  ARE  FiTBTHEB  OOMMAN DBD  to  retum  this  Warrant  on  or  before  the 

day  of  18        with  an  endorsement  certifying  the 

manner  in  which  it  1m8  been  executed,  or  the  reason  why  it  has  not  been 

executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this      day  of        18    « 

L.  S., 

Judge. 

*  This  proolamation  Bhall  specify  the  time,  the  place  of  sale,  the  proper^  to  be  sold, 
the  revenue  assessed,  should  the  property  oon^st  of  land  paying  revenue  to  (rovemment^ 
and  the  amount  for  the  recovery  of  which  the  sale  is  ordered. 


No.  146.-^KoTiCB  To  Person  in  Possession  of  noVBABts  Propkbtv  bold  nr 

BXBCUTION. 

Section  800  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit  No.  of  18 

A,  B.  of 
•       against 
0.  B,  of 
To 
Whereas 
has  been  the  purchaser  at  a  sale  by  auction  in  execution  of  the  decree  in 
the  above  suit  of  now  in  your  possession,  you  ar« 

hereby  prohibited  from  delivering  possession  of  the  said 
to  any  persons  except  the  said 
Qiven  under  my  hand  and  the  seal  of  the  Courts  this       day  of 
IS        • 

L.  S., 
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No.  147.— PaoHiBiTOBT  Ordbr  against  Patmkht  otJDebts  bold  nr  EziounoN  to  akx 

•  OTHCB  THAN  THB  PUROHAUB, 

Section  301  of  the  Code  of  Ciyil  Procedure. 

IV  THff  COUBT  or  AT 

Civil  Suit  No.  of  18 

A,  B.   of 
,  •    *  against 

CD.  of 
To 

and  to 

Whereas  • 

has  become  the  purchaser  at  a  public  sale  in  execution  of  the  decree  in  the 
above  »uit  of  certain  debt 

due  from  you  to  you 

,  that  is  to  say  ,  it  is  ordered  that 

you  be,  and  you  are  hereby  prohibited  from  receiving, 

and  you  from  making  payment  of,  the  said  debt  to  any  per- 

son OP  persons  except  the  said 

Oiyen  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18    ,  '  L.  S., 

Judge. 


No.  lis.— PBomBcroBT  Obdib  aqairbt  TBI  TBAirsTiB  OF  Shabis  bold  in  Exiounoir. 
Section  301  of  the  Code  of  Civil  Procedure. 

Iir  TBI  GOUBT  OV  AT 

Civil  Suit  No.  of  18 

A.  B.  of 
ogaifMt 
a  D.  of 
To 

and  Manager  of  Company. 

Whereas 

has  become  the  purchaser  at  a  publio 
sale  in  execution  of  the  decree  in  the  above  suit  of  certain  shares  in  the 
above  Company,  that  is  to  say  of 
standing  in  the  name  of  you         ,  it  is  ordered  that  you 

be,  and  you  are  hereby  prohibited  from  making 
any  transfer  of  the  said  shares  to  any  person  except  the  said 
the  purchaser  aforesaid,  or  from  receiving  any  dividends  thereon  and  you 

,  Manager  of  the  said  Company, 
from  permitting  any  such  transfer  or  making  any  such  payment  to  any 
person  except  the  said  , 

the  purchaser  aforesaid. 

Qiven  under  my  hand  and  the  sealpf  the  Courty  this 
day  of  18 

L.  S., 

Judg$. 
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No.  149.— Obdsb  oovwtBMisQ  Sale  or  Liin),  ko. 
Section  812  of  the  Code  of  Civil  Prooednre. 

IV  THl  COUBT  OV  AT 

Civil  Suit  No.  of  18 

A.  B.  of 
dgainsi 
C.  A  of 
Whereas  the 
following  land  (or  immoveable  property)  was  on  the  dag^  of 

18  sold  by  the  Bailiff  of  this  Qonrt  in  ezecntion  of  the 

decree  in  this  snit ;  and  whereas  thirty  days  have  elapsed  and  no  applica- 
tion has  been  made  (or  objection  allowed)  to  the  said  sale,  it  is  ordwed 
that  the  said  sale  be,  and  the  said  salt  is  hereby,  confirmed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

BCHBDULI. 

L.  a, 

Judge. 


No.  150. — CxKTiFioATa  OF  Salb  or  Lakd. 

Section  816  of  the  Code  of  Civil  Procedure* 
In  TBI  Court  op  at 

Civil  Suit  No.  of  18 

A.  B.  of 
against 

a  2).  of 

This  is  to  certify  that  has  been  declared  the  purchaser 

at  a  sale  by  public  auction  on  the  day  of  18        of 

the 
in  execution  of  decree  in  this  suit,  and  that  the  said  sale  has  been  duly 
confirmed  by  the  Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18        . 

L.  S., 

Judge. 


No.  151.— OaDia  iob  Dsuvibt  td  ciBiirxaD  PuacHASiB  or  Lakd  at  a  Sau  iv  Exaanas. 
Section  818  of  the  Code  of  Civil  Procedure. 

In  TBB  COURT  or  AT 

CivUSuitNo.  .of  18 

A.B.oi 
against 

a  D.  of 

To  TBI  BaOIFT  of  TBI  CoUBT. 

Whxrias 

has  become  the  certified  purchaser  of 
at  a  sale  in  execution  of  decree  in  Civil  Regular  No. 
of  18  »  and  whereas  such  land  is  in  the  possession  of  joa 

are  hereby  ordered  to  put  the  said  ,  the  certified  purchaser,  mm 

aforesaid,  into  possession  of  the  said 
and  if  need  be,  to  remove  any  person  who  may^  refuse  to  vacate  the  same* 
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*   '           ■                    ■                         ■  II             — ^^ 

Given  under  my  ban  d  and  the  seal  of  the  Court,  this  day  of 

18    .  L.S.,                  ; 

No.  152.— AuTBoBrrr  to  thi  Collectob  to  stay  public  Sjlli  of  Land  ok  Sccubitiib  bihcs 

QIVBN. 

Section  326  of  the  Code  of  Ciyil  Procedure 

In  TBI  COUBT  01*  AT 

Civil  Suit  No.  of  18 

A.  B.  of 

0.  D.  of 
To 

Collector  of 

SlB 

In  answer  to  your  commanication  No.  ,  dated  repra* 

senting  that  the  sale  in  execation  of  decree  iu  this  suit  of 
land,  lying  within  your  district,  paying  revenue  to  Government,  is  objec- 
tionable, I  have  the  honour  to  inform  you  that  you  are  authorized,  on  secu- 
rity to  the  amount  of  Rs  decreed  to  the 
in  the  above  suit,  being  given  to  your  satisfaction,  to  make  provision  for  the 
satisfaction  of  the  said  decree  in  the  manner  recommended  by  you  instead 
of  proceeding  to  a  public  sale  of 

1  have  the  honour  to  be. 
Sir, 
Tour  obedient  Servant, 
L.  S., 
Ji4dge. 


No.  158.— Obdbb  roB  Committal  fob  rbsistino,  to.,  Exbcution  of  Dicbbb  iob  lavs. 
Section  329  of  the  Code  of  Civil  Procedare. 
(Title.) 
To 

Whereas  it  appears  to  the  Court  that 
has  without  just  cause  resisted  (or  obstructed)  the  ezecntionof  the  decree 
of  the  Court 

passed  against  on  the        day  of  18 

in  Civil  Suit,  No.  of  18  ,  whereby  certain  land  or  im- 

moveable property  was  adjud^d  to  ,  it  is  ordered  that 

the  said  be  committed  to  custody  for  a  period 

of  days. 

Given  under  my  band  and  the  seal  of  the  Court,  this  day  of 

18 

L.  S., 

Judge, 
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No.  164.— WARBAirr  of  Arrest  nr  ExscunoH. 
Section  837  of  the  Code  of  Civil  Procednre. 

Iff  THX  COUBT  OP  AT 

CivU  Sait  No.  of  18     . 

Miscellaneona  Na  of  18    . 

A.  B  of 

O.D.  of 
To  THi  Baiupf  op  ths  Coubt. 

^^w©M  was  adjudged  by  a  decree  of 

the  Court,  in  No.        of  18         ,  dated 

18        ,to  pay  to  the  plain- 

tiff  the  Bom  of  Rb.  as  Doted  in  the 

margin,  and  whereas  the  said  som  of  EU. 

has  not  been  paid  to  the  said  plaintiff 

in  satis&ction  of  the  said  decree,  these  are  to 

command  yon  to  arrest  the  said  defendant, 

and  nnless  the  said  defendant  shall  pay  to 

yon  the  said  snm  of  Bs.  ,  together 

with  Bs.  for  the  costs  of  ezecat- 

ing  this  process,  to  bring  the  said  defendant 

before  the  Court  with  all  convenient  speed. 

You  are  fhrthar  commanded  to  return  this  warant  on  or  before  the 

day  of  18        ,  with  an  endorsement  certifying  the  day  and  manner 

in  which  it  has  been  executed,  or  the  reason  why  it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  dav  of 

18        .  ^ 

Judge. 


Principal 
Interest 
Costs 
Execation 

Total     . 

No.  155— KoTioi  or  paticwt  mro  Court. 
Section  877  of  the  Code  of  Civil  Procedure. 
Inthb  187    . 

B.No. 

A.B.  V.  0.  D. 
Take  notice  that  defendant  has  paid  into  Court  Bs.  and  says  that 

that  sum  is  enough  to  satisfy  the  plaintiff's  claim  [or  the  plaintiff's  claisi 
for,  4c.] 

To  Mr.  X  Z., 

the  Plaintiff's  Pleader, 

Z. 
Defendant's  Pleader. 


Ih  the  Coubt  op 


To 


No.  156. — CosoaasioK  to  sxamikb  AXSRin  Witnessbs. 
Section  386  of  the  Code  of  Civil  Procedure. 


Civil  Suit  No. 


Whereas  the  evidence  of 
in  the  above  suit ;  and  whereas 


AT 

ofi8 
AB,  of 
agaiuBt 
€.  JD.  of 

is  required  by  the 
you  are  requested  to  take  tht 
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examination  on  interrogatories  [or  vivd  voce]  of  sncli  witneffied 

and  you  are  hereby  appointed  a  Commissioner  for  that  pur^ 
pose,  and  yon  are  farther  requested  to  make  return  of  such  examination  so 
noon  as  it  may  be  taken  [process  to  require  the  attendance  of  the  witness 
will  be  issued  by  this  Court  on  your  apph'cation.]* 

Given  under  my  band  and  the  seal  of  the  Court,  this  day  of 

18 

ti.  a. 

Judge. 
*  Not  naeeisarj  where  the  oommisaion  goes  to  another  Court. 


No.  157.— OoiORBStoH  Ftm  A  Locix  Itr7EsnoATioN,  OR  TO  EXAHnrs  Aoaoumnik 
Sections  392  and  395  of  the  Code  of  Civil  Procedure* 
Iw  THB  Court  or  at 

Civil  Suit  No.  of  18 

A.  B.  of 
cLgainH 
0.   D.  of 
To 

Whereas  it  is  deemed  requisite,  for  the  purposes  of  this  suit,  that  a  com- 
mission for  should  be 
issued  ;  you  are  hereby  appointed  Commissioner  for  the  purpose  of 

[  process 
to  eompel  the  attendance  before  you  of  any  witnesses,  or  for  the  pro^- 
duction  of  any  documents  which  you  may  desire  to  examine  or  inspect,  will 
be  issued  by  this  Court  on  your  application .]t 

A  sum  of  Bsk  being  your  fee  in  the  above,  is  herewith  forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

IaS, 
Judge, 
t  Not  necessary  where  the  cotunission  goes  to  another  Court. 


Ko.  15S.— WARitANt  or  Arrbst  Sbtori  JundioMTk 
Section  478  of  the  Code  of  Civil  Procedure. 
In  thk  Court  of  at 

CivU  Suit  No.  of  18 

A.  B.  of 
against 

a  R  of 

To  tRx  BAatrr  or  thb  Coubt. 
Whe^eaB     ^  the  plaintiff 

tn  the  above  snit,  has  proved  to  the  satisfhction  of  the  Court  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to 

these  are  to  command  you  to  take 
the  satd  into  custody^  and  to  bring 

before  the  Courti  in  order  that  he  may  show  cause  why  he  should  not 
furnish  security  to  the  amount  of  rupees  for 

personal  appearance  before  the  Court,  until  suoh  time  as  the  said  suit  shall 
\m  Mtj  aad  Anally  dispoflied  of>  and  until  execution  or  satisi^tion  of  any 
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decree  that  may  be  passed  against  ^ 

the  suit. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

L.  S., 

Judge. 


Ka  159,— Order  ior  Committal. 
Section  481  of  the  Code  of  Giyil  Procedure. 

In  THE  COUBT  OF  AT 

Civil  Suit  No.  of  18 

A.B.ot 
against 
C.  D.  of 
To 

Whereas  ,  plaintiff  in  this  suit, 

has  made  application  to  the  Court  that  secarity  be  ta!ken  for  the  appear-* 
anoe  of  the  defendant  to  answer  any  judgment  that 

may  be  passed  against  in  the  suit ;  and 

whereas  the  Court  has  called  upon  the  defendant 

to  furnish  such  security,  or  to  offer  a  sufficient  deposit  in  lieu  of  security, 
which  has  failed  to  do  ;  it  is  ordered  that  the  said  defendant 

be  committed  to  custody  until  the  decision  of  the  suit ; 
or  if  j.udgment  be  given  against  until  the  execntion  of  the 

decree. 

Given  under  my  hand  and  the  seal  of  the  Court,  th»  day  of 

18 

L,  S., 

Judge. 


Ko.  160.— AiTACHMEirr  bevork  JunoMBirr,  wtth  Order  to  call  fOR  Security 

rOE  FtTLFILMSNT  OF  DeCREE. 

Section  484  of  the  Code  of  Civil  Procedure^ 
In  the  Oourt  or  at 

Civil  Suit  No.  of  18    . 

A.  B.oi 
Cbgainai 
C.  B.  of 

To  THi  Bailiff  of  the  Court. 
Whereas  has  proved 

to  the  satisfaction  of  the  Court  that  the  defendant  in  the  above  suit  ; 

these  are  to  command  you  to  call  upon  the  said  defendant 

on  or  before  the  day  of  either  to 

furnish  security  for  the  sum  of  rupees  to  produce  and  place  at 

the  disposal  of  the  Court  when  required 

or  the  value  thereof  or  such  portion  of  the  value  as  may  be  sufficient  to  ful- 
fil any  decree  that  may  be  passed  against  or  to  appear  and 
show  cause  why  should  not  furnish  security ;  and  you  are  fur- 
ther ordered  to  attach  the  said                      and  keep  the  same  under  8aC» 
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and  secure  custody  until  the  fartber  order  of  the  Court,  and  in  what  man- 
ner you  shall  have  executed  this  warrant  make  appear  to  the  Court  imme- 
diately after  the  execution  hereof,  and  have  you  here  then  this  Warrant. 
Qiyen  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18        . 

L.  S., 
Judge, 

No.  161.— Attachmbnt  bevore  Judgment,  on  E*roof  op  Failuek  to  furnish 

SECtJRtTY. 

Section  485  of  the  Code  of  Civil  Procedure. 


In  the  Coubt  of 

AT 

Civil  Suit  No. 

of  18.        . 

A.  B  of 

against 
a  D.  of 

To  THf  Baiuff  of  thb  Coubt. 
Whereas  ,  the  plaintiff  in  thia  suit,  has  applied  to  the 

Court  to  call  upon  ,  the  defendant,  to  furnish  secarity 

to  fulfil  any  decree  that  may  be  passed  against 
in  the  suit,  and  whereas  the  Court  has  called  upon  the  said 

to  famish  such  security  which  has  failed  to  do 

;  these  are  to  command  you  to  attach  the  property  of 

the  said  and  keep  the  same  under 

safe  and  secure  custody  until  the  further  order  of  the  Court,  and  in  what 
manner  you  shall  have  executed  this  warrant  make  appear  to  this  Court 
immediately  after  the  execution  hereof,  and  have  you  here  then  this  War- 
rant. 

Given  under  my  hand  and  the  seal  of  the  Coart,  this  day  of 

18 

L.  S., 

Judge. 


No.   162.-^ATTAGHMElfT  BBFOBS  JUDOMENT. 

PbORIBTTOBT  ObDBB,  WHIBE  the  PrOPERTV  to  be  attached  G0N8I9TS  OF  MOVEABLE 
PROPORTY,  to  WmOH  THE  BeFBNDAnT  IS  ENTFFLRD,  SUBJECT  TO  A  LlEN  OR  RiOHT 
OF  SOME  OTHER  PSRSONS  TO  THB  IMMEDIATE  POSSESSION  THIRflOF. 

Section  486  or  the  Code  of  Civil  Procbixurb. 
In  the  Coubt  of  at 

Civil  Soit  No.  of  18    . 

A.  B.of 
against 
C.  D.  of 
To 

Defendant, 
It  is  ordered  that  you  the  said  be,  and 

you  are  hereby  prohibited  and  restrained^  until  the  further  order  of  this 
Court,  from  receiving  from  the  following  property  in 

the  possession  of  the  said  that  is  to  say 

to  which  the  defendant  is  entitled,  subject  to  any  claim  of  the  said 
and  the  said  is  hereby  prohibited  and  restrained, 
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until  the  farther  order  of  thia  Coart^  from  delivering  the  said  property  to 
aoj  persona  whomsoever. 

Qiven  onder  my  hand  and  the  seal  of  the  Court,  this  daj  of 

L.  a, 

Judge. 


No]  163.— Attachmbiit  bxhorb  Judomiiit* 

PBOBXBnOBT  OBDl^t,  WHIBI  THB  PrOPBETT  OOVSIStS  OF  DQCOVXABLI  FaOPIMr. 

Section  486  of  the  Code  of  Civil  Procedure. 
In  TBI  Court  or  it 

Civil  Suit  No.  of  18     . 

A.  B.  of 
against 
C.  D.  of 
To 

Defendant 
It  is  ordered  that  yon  the  said  be,  and  yon  are  hereby 

prohibited  and  restrained,  no  til  the  farther  order  of  this  Conrt,  from  alien* 
ating  the  property  specified  in  the  schedule  hereunto  annexed,  by  sale, 
gift,  or  otherwise,  and  that  all  persons  be,  and  that  they  are  hereby  pro^ 
hibited  from  receiving  the  same  by  purchase,  gift,  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18  .  

L.  a. 

Judge. 

VO,   1S4.-— ATTAOmtSHT  BDOBI  JuDaMtllT. 

PaoHmvoaT  Ordir,  wbiri  tbb  Profrbtt  oorsuts  or  Moifir  m  mm  Hards  or  erHsa 
Ptasom,  OR  or  Ddts  rot  Banra  hsootiabli  ^ustruumjxtb. 

Section  486  of  the  Code  of  Civil  Procedure. 

IX  TBI   COUBT  or  AT 

Civil  Suit  No.  of  18 

A.  B.  of 
againtt 
0.  D.  of 
To 

It  is  ordered  that  the  defendant  be,  and  he  is 

hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court| 
from  receiving  from  the  [money  now  in 

hands  belonging  to  the  said  defendant  w  debts,  at  the  ca$e 
may  he^  describing  them]  and  that  the  said  be  and 

hereby  prohibited  and  restrained,  until  the  farther  order  of 
this  Court,  from  making  payment  of  the  said  [money,  ^c],  or  any  part 
thereof  to  any  person  whomsoever. 

Oive  under  my  hand  and  the  seal  of  the  Court  this  day  of 

18        . 

L.  S., 

Judge^ 


Digitized  by  VjOOQIC 


TSHPORABT  IKJXTNCmONS.  Ixxix 


Ko.  165.— Attacbmeut  bdobs  Judomext. 

FbOBIBROBT  QbDBI,  WEOBBH  TEB  PsOPlBTr  OOHSIBTS    OF  ShABIS  Of  A  PUBUO 

OoKPAJnr,  kc 
Section  486  of  the  Code  of  Civil  Procedure. 
IhthbCoubt  of  at 

Civil  Suit  No.  of  18 

A.  B.  of 

agaifiBi 
C.  D.  of 
To 

Defendant  and 

to 

Manager  of  Company. 

It  is  ordered  that  ,  the  defendant. 

be  and  hereby  prohibited  and  restrained,  no  til 

the  farther  order  of  the  Conrt,  from  making  any  transfer  of  shares 

being  in  the  aforesaid  Company, 

or  from  receiving  payment  of  any  dividends  thereof,  and  yon  , 

Manager  of  the  said  Company,  are  hereby  prohibited  and  restrained  from 

permitting  any  snob  transfer,  or  making  any  such  payment. 

Given  nnder  my  hand  the  seal  of  the  Conrt^  this  day  of 

18 

L.  S., 

Judge. 


No.  166.— -Tkhforabt  ImirvGnoirs. 
Section  492  of  the  Code  of  Civil  Procedure. 

Upon  motion  made  unto  this  Court  by  pleader  of  (or  counsel 

&r)  the  plaintiff,  A,  B.,  and  upon  reading  the  petition  of  the  said  plaintiff 
in  this  matter  filed  (this  day)  [or  the  plaint  filed  in  this  cause  on  the 
day  of  ,  or  the  written  statement  of  the  said  plaintiff  filed 

on  the  day  of  ]  and  upon  hearing  the  evidence 

of  and  support  thereof 

[if  after  notioe  and  defendant  not  appearing^  add,  and  also  the  evidence 
of  as  to  service  of  this  motion  upon  the  defendant, 

C  i>.]  This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the 
defendant,  0,  P.,  his  servant,  workmen  and  agents,  from  pulling  down,  or 
suffering  to  be  palled  down,  the  house  in  the  plaint  in  the  said  suit  of  the 
plaintiff  n:  entioned  [or  in  the  written  statement  or  petition  of  the  plaintiff 
and  evidence  at  the  hearing  of  this  motion  mentioned]  being  No.  9.  Oil 
monger's  Street,  Hindupur,  in  the  Taluq  of  and  for 

selling  the  materials  whereof  the  siud  house  is  composed|  until  the  hear- 
ing of  this  cause  or  until  the  further  order  of  this  Court 

Dated  this  day  of  18    . 

OivU  Judge. 

\Where  ih&  injunction  is  sought  to  restrain  the  negotiation  of  a  hiU^  note 
or  security,  the  ordering  part  of  the  order  may  run  thus  :— ] 
to  restrton    the    defendanta  and 

from  parting  with  out  of  the  custody  of  them  or  any  of  them,  or  endorsing 
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Bigniog  or  negotiaiiQg  the  promissory  note  in  qaestion,  dated  on  or  about 
the       ^  ,  ^c.y  mentioned  io  the  plaintift*8  plaint  [or  petitioD] 

and  the  evidence  heard  at  this  motion,  until  the  hearing  of  this  canse,  or 
until  the  further  order  of  this  Court* 

lln  copyright  cases]  .to  restrain  the  defendant,  C.  D^ 

his  servants,  agents,  or  workmen,  from  printing,  publishing,  or  vending  a 
book,  called  ,  or  any  part  thereof,  until 

the,  ^c. 

[  Where  part  only  of  a  hook  is  to  he  restrained^  to  reetrain 

the  defendant,  0.  P.,  his  servants,  agents  or  workmen,  from  printing, 
publish  ing,  selling,  or  otherwise  disposing  of  such  parts  of  the  book  in  the 
plaint  [or  petition  and  evidence,  ^c.  J  mentioned  to  have  been  published 
by  the  defendant  as  hereinafter  specified,  namely,  that  part  of  the  said  book 
which  is  entitled  and  also  that  part  which  is  entitled 

(or  which  is  contained  in  p.  to  p. 

both  inclusive)  until  the,  ^., 

[In  patent  cases']  to  restrain  the  defendant,  0.  2).,  his 

agents,  servants  and  workmen,  from  making  or  vending  any  perforated 
bricks  (or,  as  the  case  may  be)  upon  the  principle  of  the  inventions  in  the 
plaintiflTs  plaint  [or  petition,  j*c.,  or  written  statement,  §cc ,]  mentioned, 
belonging  to  the  plaint  ffs,  or  either  of  them,  during  the  remainder  of  the 
respective  terms  of  the  patents  in  the  plaintiff's  plaint  (or,  as  the  case  may 
he)  mentioned,  and  from  counterfeiting,  imitating,  or  resembling  the  same 
inventions,  or  either  of  them,  or  making  any  addition  thereto  or  subtrac- 
tion therefrom,  until  the  hearing,  &c, 

[^In  cases  of  trade-marks]  to  restrain  the  defendant, 

0.  j9.,  his  servants,  agents  or  workmen,  from  selling,  or  exposing  for  sale, 
or  procuring  to  be  sold,  any  composition  or  blacking,  (or^  as  the  case  may 
he)  described  as  or  purporting  to  be  blacking  manufactured  by  the  plain- 
tiff, A,  B.y  in  bottles  having  affixed  thereto  saeh  labels  as  in  the  plaintiff^s 
plaint  [or  petition,  4*c.,]  mentioned,  or  any  other  labels  so  contrived  or 
expressed  as,  by  colorable  imitation  or  otherwise,  to  represent  the  compo- 
sition or  blacking  sold  by  the  defendant  to  be  the  same  as  the  composition 
or  blacking  manufactured  and  sold  by  the  plaintiff,  A.  B.,  and  from  using 
trade-cards  or  contrived  or  expressed  as  to  represent  that  any  composition 
or  blacking  sold  or  proposed  to  be  sold  by  the  defendant  is  the  same  as  the 
composition  or  blacking  manufactured  or  sold  by  the  plaintiff,  A.  B,^  until 
the,  &c. 

[To  restrain  a  partner  from  in  any  way,  interfering  in  the  hiksiness] 

to  restrain  the  defendant,  0.  D.,  bis  agents  and  servants, 
from  entering  into  any  contract,  and  from  accepting,  drawing,  endorsing  or 
negotiating  any  bill  of  exchange,  note  or  written  security,  in  the  name 
of  the  partnership  firm  ofB.  Sf  I).,  and  from  contracting  any  debt,  buying 
and  selling  any  goods,  and  from  making  or  entering  into  any  verbal  or 
written  promise,  agreement  or  undertaking,  and  from  doing  or  causing  to  be 
done,  any  act,  in  the  name  or  on  the  credit  of  the  said  partnership  firm  of 
B.  ^  D.,  or  whereby  the  said  partnership  firm  can  or  may,  in  any  manner 
become  or  be  made  liable  to  or  for  the  payment  of  any  sum  of  money,  or  f<v 
the  performance  of  any  contract,  promise  or  undertaking,  until  tbOi  &o. 
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No.  167.— Noncx  of  Appuoation  for  Injunctioii. 

Seoiion  494  of  the  Code  of  Civil  Procedure. 
Iir  THi  Court  or  at 

A.  B.  of 
CLgainst 

a  D.  of 

Take  notice  that  I,  A.  B,^  intend  to  applj  at  the  sitting  of  the  Court 
at  aforesaid,  on  the  daj  of  for  an 

injunction  to  restrain  0.  Z>.  from  farther  prosecuting  a  suit  which  he  has 
commenced  against  me  in  to  recover  damages  for  the  breach 

of  the  contract  for  the  specific  performance  of  which  this  suit  was  com- 
menced [or  to  restrain  him  from  receiving  and  giving  discbarges  for  any 
of  the  debts  due  to  the  partnership  in  the  matter  of  the  partnership  be- 
tween us  for  the  winding  up  of  which  the  suit  was  commenced,  or  from  dig- 
ging the  tmrf  from  the  land  which  was  i&greed  to  be  sold  bj  him  to  me  by 
the  agreement,  the  specific  performance  of  which  this  suit  is  commenced 
to  enforce,  or^  as  the  ease  may  6e], 

Dated  this  day  of  18     , 

To  O.  P.  A   B, 

[N,  B, — Where  ihe  injunction  is  to  he  applied  for  against  a  party  whose 
name  and  address  does  not  appear  upon  any  proceeding  already  filed  in  the 
suii^  it  must  be  stated  in  full^  to  enable  the  proper  oficer  to  serve  the  notice.] 


Na  168.— ApponrrMBNT  of  a  Rbcbiver. 

Section  503  of  the  Code  of  Civil  Procedure. 
Ik  ths  Court  of  at 

Civil  Suit  No.  of  18 

A.  B.  of 
against 
C.  D.  of 
To 

Whereas  has  been  attached  in  execution  of 

a  decree  passed  in  the  above  suit  on  the  day  of  18     , 

in  favour  of  :  you  are  hereby   (subject  to  your  giving  security 

to  the  satis&ction  of  the  Registrar)  appointed  receiver  of  the  said  pro- 
perty, under  section  503  of  the  Code  of  Civil  Procedure,  with  full  powers 
under  the  provisions  of  that  section. 

You  arp  required  to  render  a  due  and  proper  account  of  your  receipts 
and  disbursements  in  respect  of  the  said  property  on  .  X  on 

will  be  entitled  to  remuneration,  at  the  rate  of  per  cent,  upon 

your  receipts  under  the  authority  of  this  appointment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of 
18        . 

L.  S., 

Judge. 
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No.   169.— BOKD  to  BE  OIVKN  BT  BiCBIVBB. 

Section  503  of  the  Code  of  Giyil  Procedure. 
Ik  thb  Court  of  at 

Ciril  Suit  No.  of 

A.  B.  of 
against 
C.  D.  of 

Know  all  men  l^  these  presents^  that  we,  A,  B.  of,  &c.,  and  d  P.  o^ 
fto.,  and  B^.  o^  &c.,  are  jointly  and  seyeraUy  bound  to  Q.  U.,  BeKistear 
of  the  Court  of  in  Be.  ,  to  be  paid  to  the  said 

O.  JJ.y  or  his  attomeji  ezecators,  adminiBtrators  or  assigns.  For  which 
payment  to  be  made  we  bind  ourselyes,  and  each  of  ua,  in  the  whole,  ooi 
and  each  of  our  heirs,  executors  and  administrators,  jointly  and  seyerallji 
by  these  presents. 

Dated  this  day  of  •  18    . 

And  whereas  a  plaint  has  been  filed  in  this  Court  by  A.  B,  against 
0.  D.  for  the  purpose  of  {here  insert  object  of  srdt). 

And  whereas  the  said  A,  B,  has  been  appointed,  by  order  of  the  abore- 
mentiooed  Court,  to  receive  the  rents  and  profits  of  the  immoveable  pro- 
perty, and  to  get  in  the  outstanding  moveable  property  of  0.  D^  the  tes- 
tator in  the  said  plaint  named. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  above-boandeo 
A,  B.  shall  daly  account  for  all  and  every  the  sum  and  sums  of  money 
which  he  shall  so  receive  on  account  of  the  rents  and  profits  of  the  im- 
moveable property,  and  in  respect  of  the  moveable  property  of  the  said 
0,  2>.  [or,  as  may  he]  at  such  periods  as  the  said  Court  shall  appoint,  and 
shall  duly  pay  the  balances  which  shall  from  time  to  time  be  certified 
to  be  due  firom  him  as  the  said  Court  hath  directed  or  shall  hereafter  direct^ 
then  this  obligation  shall  be  void,  otherwise  it  shall  remain  in  ^1  foroe. 

A.  B. 
a  D. 

Signed  and  delivered  by  the  above-bounden  id  tbe<  presence  of 
Note. — If  deposit  of  money  be  made,  the  memorandum  thereof  shovldfel' 
low  the  terms  of  the  eondiUon  of  the  bond 


No.  170.— Obube  ev  Bbfemwcb  to  ARBrrnATioit  imusB  Agreekhit  ov 

Partus. 
Seetion  508  of  the  Code  of  Civil  Procedure. 
iTttte.) 
To 

Whereas  the  above«mectioned  plain tifi*  and  defendant  have  agreed  to 
refer  the  matters  in  difference  between  them  in  the  above  suit  to  your  ar- 
bitration and  award,  you  are  hereby  appointed  accordingly 
to  determine  all  the  said  matters  in  difference  between  the  parties,  and 
with  power,  by  consent  of  the  parties,  to  determine  which  party  shall  pay 
the  costs  of  this  reference. 

You  are  required  to  deliver  your  award  in  writing  to  this  Court  on  or 
before  the  day  of  18        ,  or  such  other  daj 

M  this  Court  may  further  fix. 
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Process  to  compel  the  attendance  before  you  of  any  'vyitnesses,  or  for' 
the  prodnction  of  any  documents   which   yon  may  desire  to  examine  or 
inspect,  will  be  issued  by  this  Court  on  our  application,  and  you  are  em- 
powered to  administer  to  such  witnesses  oath  or  affirmation. 

A  sura  of  Rs.  ,  being  your  fee  in  the  above  suit,  is  here- 

with forwarded. 

Oiyen  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18       .  L.  S^ 


Ka  171.-OSDXR  OW  RbFIRBNCB  to  AaBITATIOlf  BY  COUBT  Wrm  OONSUT. 

Section  608  of  the  Code  of  Civil  Procedure. 

Upon  reading  a  petition  of  the  plaintiff,  filed  this  day,  and  on  the  ooa-  ■ 
sent  of  fbr  the  defendant^  and  upon  hearing 

for  the  plaintiff  and  for  the  defendant,  it  is  ordered, 

by  and  with  the  consent  of  all  the  parties,  that  all  matters  in  difference  in 
this  suit,  inclading  all  dealings  and  transaotions  between  all  parties,  be 
referred  to  the  finid  determination  of 

,  who  is  to  make  his  award,  in 
writing  and  submit  the  same  to  this  Court,  together  with  all  proceedings, 
depositions,  and  exhibits  in  this  suit,  within  one  month  from  the  date  hereo£ 
And  it  is  ordered  further,  by  and  with  the  like  consent,  that  the  said  arbi- 
trator is  to  be  at  liberty  to  examine  the  parties  and  their  witnesses  upon 
oath  or  affirmation^  which  he  is  empowered  to  administer,  and  that  the  said 
fijrbiti^tor  shall  have  all  such  powers  or  authorities  as  are  vested  in  arbitra- 
tors under  the  Code  of  Civil  Procedure,  including  therein  power  to  call  for 
all  books  of  acconnt  that  he  may  consider  necessary.  And  it  is  further 
ordered,  by  and  with  the  like  consent,  that  the  costs  of  this  suit,  together 
with  the  costs  of  reference  to  arbitration,  up  to  and  including  the  award  of 
the  said  arbitrator,  and  the  enforcement  thereof,  do  abide  the  result  of  the 
finding  of  the  said  arbitrator.  And  it  is  further  ordered,  by  and  with  the 
like  consent,  that  the  said  arbitrator  be  at  liberty  to  appoint  a  competent 
accountant  to  assist  him  in  the  investigation  of  the  severed  matters  referred 
to  him  as  aforesaid,  and  that  the  remuneration  of  such  accountant  and  other 
charges  attending  thereto  be  in  the  discretion  of  the  said  arbitrator. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  18    • 

L.  S., 
Judge. 

No.  172.— StJMBioNs  IN  Summary  Suit  on  Njsootiablb  Instrument. 
Section  532  of  the  Code  of  Civil  Procedure. 
No.  OF  sun 
In  the  Court  or  at 

Plaintiff, 
Defendant. 
To  [Here  enter  the  defend(mt*8  name,  desoription  and  address.'} 

Whereas  [here  enter  the  plaintiff* s  name,  description  and  add/ressi  has  in- 
stituted a  suit  in  this  Court  against  you  under  Chapter  XXXIX.  of  the  Code 
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Ixxziv  MEMORANDUM  OF  APPEAL. 


of  CiTil  Procedure  for  Rs.  principal  and  interest  [or  Es. 

balance  of  principal  and  interest]  due  to  him  as  the  payee  [or  indorsee] 
of  a  bill  of  exchange  [or  hnndi  or  promissory  note]  of  which  a  oopy  is  here- 
to annexed,  yon  are  hereby  summoned  to  obtain  leave  from  the  Court  within 
seven  day's  from  the  service  hereof,  inclusive  of  the  day  of  such  servioe, 
to  appear  and  defend  th^  suit,  and  within  such  time  to  cause  an  appear- 
ance to  be  entered  for  you.  In  default  whereof  the  plaintiff  will  be  entitled 
at  any  time  after  the  expiration  of  such  seven  days  to  obtain  a  decree  for 
any  sum  not  exceeding  the  sum  of  Bs.  [here  etaie  the  $um  daimedl  and 
the  sum  of  Rs.  for  costs. 

Leave  to  appear  may  be  obtained  on  an  application  to  the  Court  sup- 
ported by  affidavit  or  declaration  showing  that  there  is  a  defence  to  the  suit 
on  the  merits,  or  that  it  is  reasonable  that  you  should  be  allowed  to  appear 
in  the  suit. 

[Here  copy  ihe  hiU  of  exchange^  hundi^  or  promissory  note,  and  aU  mdoTsemenU 
uponU. 


^0. 173.— Mbhobakdum  op  Affbal. 
Section  540  of  the  Code  of  Civil  Procedure. 
Memobakduu  of  Affeau 

(Name,  8fc.,  as  in  Register.)    Plaintiff— Appellani 
{Name^  ^c,  as  in  Register,)     Defendant — Respondent. 
[Name  of  Appellant]  [plaintiff  or  defendant]  above-named  appeals  to  the 
High  Court  at  [or  Plstrict  Court  at  ^  as  the  case  may  be]  against 

the  decree  of  in  the  above  suit,  dated  the 

day  of  ,  for  the  following  reasonSi  namely :  [here  Mtaie 

the  grounds  of  objection]. 
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Ixxxvi  DECSIB  ON  APPEAL. 


KO.   175.— KOTICS  TO  RlSPONDMlfT  OV  THB  DaT  PiXtD  VOR  THE  HSABIXO  OW  THS  APFBAIi. 

Section  658  of  the  Code  of  Ciyil  Procednre. 
la  THK  Ck>nBT  or  at 

y  Appellant  v.  ,  EespondenL 

A.PPS1L  from  the  of  the  Coart  of 

dated  the  day  of  18    . 

Respondent 
To 

Take  notice  that  an  appeal  from  the  decree  of 
in  this  case  has  been  presented  by 

and  registered  in  this  Court,  and  that  the 
day  of  18  has  been  fixed  by  this  Conrt  for  the  hearing  of 

ihis  appeal. 

Ip  no  appearance  is  made  on  yonr  behalf  by  yonrself,  your  pleader,  or 
by  some  one  by  law  aathorised  to  act  for  you  in  this  appeflJ,  it  will  be  heard 
and  decided  ex- f  arte  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

L.  S^ 

Jfid^e. 

[Note. — If  a  stay  of  execution  has  been  ordered,  intimation  should  be 
given  of  the  fact  on  this  notice.] 


No.  ]76.~DiORSs  ov  Affial. 
Section  579  of  the  Code  of  Civil  Procedure. 
In  the  Coout  of  at 

,  Appellant  y.  ,  Bespondeid. 

Appeal  from  the  of  the  Court  of         '  dated  the 

day  of  18        . 

t  Memorandum  of  Appecd. 

,  Flaintif. 
,  Defendant, 
Plaintiff  [or  defendant]  above-named  appeals  to  the  Court  at 

against  the  decree  in  the  above  suifc,  dated  the 

day  of  18        ,  for  the  following  reasons,  namely  : 

[here  elate  the  reaeone'l 

This  appeal  coming  on  for  hearing  on  the  day  of        18    , 

before  ,  in  the  presence  of  9 

for  the  appellant,  and  of  for  the  respondent,  it  is  ordered — 

[here  state  the  relief  granded^ 

The  costs  of  this  appeal,  amounting  to  ,  are  to  be  paid  by 

The  costs  of  the  original  suit  are  to  be  paid  by 

Qiven  under  my  hand,  this  day  of  18 

Jtfd^e. 
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Ixxxviii  NOTICE  OF  CHANCE  OF  FLEADEB. 


Ha  178.— Nones  to  show  CAUsn  wht  a  Revuw  sbould  hot  bb  qraxtwjk 
Section  626  of  the  Code  of  Oi?il  Prooednre. 
Im  thb  Coubt  ot  at 

,  Plaintiff  y»  Defendant 

To 

Takb  notice  tbat  has  applied  to  this  Court  for  a 

review  of  its  judgment  passed  on  the  day  of  18  in 

the  above  case.     The  day  of  18  is  fixed  for  yon  to 

show  cause  why  the  Court  should  not  grant  a  review  of  its  judgment  in 
this  case. 

Given  under  my  hand  and  seal  of  the  Court,  this        day  of        18     • 

L.  a. 

Judge, 

No.  179.— KoncB  or  Chahob  of  Plbadbb. 

In  thb  Coubt  of  at 

A.  B.  of 

against 

a  D.  of 

To  THB  RlGISTBAB  OF  THB  OOUBT. 

Take  notice  that  1^A,£»  [or  0,  JD.],  have  hitherto  employed  as  my  plead* 
er  0,  H.  of  in  the  above-mentioned  cause,  but  that  I  havo 

ceased  to  employ  him,  and  that  my  present  pleader  is  J.  K.  of 

A.  B.lor  C.  />-] 
No.  180.— Mbmobavdum  to  bb  placbd  at  Foot  of  evert  Suhmoks,  Notice  Dbcbkb,  ok 

OeDKB  of  Co0BT,  OB  AHT  OTHBR  PbOOSSS  OF  THB  COUBT. 

Hours  of  attendance  at  the  office  of  the  Registrar  {}>lace  of  office]  froia 
ien  till  four^  except  on  [here  imert  the  day  on  which  the  office  will  be  cheed^f 
when  the  office  will  be  dosed  at  one. 

WHITLEY  STOKES, 

Secretary  to  the  Qovt,  of  Inditu 
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N.  B.— !P/itf  teUer  t .  refers  to  sections  of  the  Civil  Procedure  Code  onlf. 
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Abatement— 

application  to  set  ande  abatements  by  legal  representatire,  a.  871  ...  289 
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of  Buit  on  marriage,  8.  869                                 ...               ...  ...  274 

of  suit,  88.  861, 866  ...  ...  ...     280,282 

Abuse— 

when  cause  of  action                                         ...               ...  ...  13 

ACCOUVTB— 

books  not  liable  to  attachment,  s.  266               ...               ...  ...  170 

expenses  of  Commissioner  taking — are  costs    ...                ...  ...  127 

in  administration  suit  how  taken,  s.  213          ...        '         ■.  ...  120 

in  suit  for  dissolution  of  partnership,  8.  215    ...               ...  ...  122 

mistake  of  matter  for— review                          ...               ...  ...  301 

rendered  by  Collector  to  Court,  s.  825               ...  ...  210 

representative  of  deceased  judgment  debtor  compelled  to  produce  ac- 
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security  to  be  given  by  receiver,  s.  503  ^          ...                ...  ...  294 

what—must  be  prepared  in  appeal  to  privy  council,  s.  602  ...  374 

ACQUUSCBNCB— 

of  defendant  when  taken  for  granted  as  to  venue,  s.  20     ...  ...  26 


Act- 


X.  of  1869  ...  ...  ...  9 

XVin.  ofl861  ...                ..  ...  315 

VI.  of  1862  (Bengal)  ...  ...  9 

XIV.  of  1863  ...  ...  ...  9 

II.  of  1864  ...  ...  ...  316 

XIV.  of  1865,  8.  4  ...  ...  ...  6 

XXIX.  of  1865  (extended  to  N.-W.  P.  and  Oudh)  . ..  ^.  85 

XIX.  of  1865, 8. 4  ...  ...  ...  6 

XIV.  of  1865  ...  ...  ...  316 

XX.  of  1865  ..                  •  ...  35 
XXVII.  of  1867,  ■.  4  ...  ...  ...  8 

rV.  of  1868  ...  ...  ...  9 

XIX.  of  1868  .  ...  ...  9 

XXVni.ofl863  ...  ...  ...        •        9 

XIV.  of  1569  ...  ...  ...  815 

VI.  of  1871  ...  ...  ...  81^ 

XXXn.  of  1871,  8.  4  ...  ...  ...  8 

XXXni.ofl87l  ...  ...  9 

XXXn.  ofl871  ..                 ..  ...  516 

III.  of  1873  ...  ...  ...  815 

IX.  of  1878  section  4  ...  ...  ...  8 

XVin.  of  1878  ...  ...  ...  9 

XIV.  of  1874  ...  ...  ...  2 

XVII.ofl875  ...  ...  ...  816 

XIX.  of  1866  ...  ...  ...  815 

XVU  of  1875  8. 4  ...  ...  ...  8 

II.  of  1876                                                       ^   ...  ...  ...  9 

special  procedure  enjoined  in — granting  specific  relief  must  be  resorted 

to  before  bringing  suit  in  Civil  Courts     «••  ...  ...  15 
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recognized  agent  responsible  for— of  signature  on  writing  of  appellant...  87 
AWABD — 

arbitrators  need  not  submit— personally  to  court              ...  ...  299 

arbitration— not  binding  upon  an  intervenor                      ...  ...  309 

court  may  modify  or  correct  an— ,  8.  518                            ...  ...  302 

court  when  will  modify —               ...                ...                ...  ...  308 

decree  upon— ,  8.  622     ...                ...                ...                ...  ...  304 

effect  on^when  all  arbitrators  do  not  sign      ^ .               ...  ...  301 

effect  where  party  denies  that  private— was  ever  made     ...  ...  809 

enforcement  of  private — ,8.626                                           ...  ...  806 

extension  of  time  for  arbitration— ,8. 614                             ...  ...  300 

fee  court  payable  on  memorandum  of  appeal  to  set  aside  as —  ...  305 
filing  of — in  matter  referred  to  arbitration    without  intei-vention  of 

court,  s.  525  306 

grounds  for  letting  tfside—,  8.  521                                      ...  ...  304 

how  to  be  construed                                                            ...  ...  305 

illegal  in  arbitratioa  judgment  not  to  pats  on— until  period  for  objec- 
tion has  elapsed                                                             ...  ...  30^54 

judgment  to  be  according  to— ,8.  522                                ...  ...  30 


Digitized  by  VjOOQIC 


12  INDEX, 


MAde  after  tune  allowed  inyalid,  8. 521  ...  ...  304 

not  Titiated  b^  no  provision  for  difference  of  opinion  ...  ...  299 

notice  to  parties  to    ahoif  cause    why    private — ahonld  not  be   en- 
forced, 8.  625,                                                 ...  ...  ...  805 

no  appeal  from—,  s.  622,  nor  from  order  modifying, ».  688  ...     804^ 

partidal  disagreement  of  arbitrators  when  not  nolliiied  by  —  ...  803 

separate — ^when  to  be  given                               ...  ...  ...  803 

suit  to  enforce  private — ,8.526                        ...  ...  ...  806 

that  cannot  be  enforced                                     ...  ...  ...  807 

time  for  delivery  of  arbitration  -,  8. 608           ...  ...  ...  296 

to  be  signed  and  filed  with  depositions  and  documents,  s.  616  ...  802 
valuation  of  suits  to  set  aside — on  claims  to   property  under  attachment        1S3 
when  not  invalidated  by  all  arbitrators  not  signing  in  each  oiheri  pre- 
sence                                                             ...  ...  ...  808 

when— may  be  remitted,  8.  620                        ...  ...  ...  302 

B. 

B  AD  Faith— 

by  insolvent,  8. 850                          ...               ...  ...  ..      228,229 

Bail— 

when  taken  from  witness,  s.  174                      ...  ...  ...  106. 

Bailiff — 

not  to  be  sent  to  serve  process  in  foreign  country  ...  ...  65 

when  may  break  open  door                               ...  ...  ...  ^25 

BALAlfCI— 

of  sale  proceeds  how  applied,  s.  326                    ...  ...  ...  210 

refund  of — of  deposit  in  privy  coimdl  appeals, s.  607  ...  ...  878 

Bakkbuptcy— 

whenplaintiflTs— or  insolvency  bars  suit,  s.  870...  ...  ...  284 

Bakbatbt  — 

persons  guilty  of — not  allowed  costs;               ...  ...  ...  130 

Babbiotbr— 

where — deemed  to  personally  work  for  gain    ...  ...  .i.  27 

when— cannot  file  an  appeal                            ...  ...  ...  35 

BASsnir — 

Rangoon  recorder  otting  as  insolvent  court  not  affected,  s,  6  ...  8 

BiHA&— 

petitions  to  be  in  Nagri  and  Urdu                  ...  ...  .-  118 

Bbhami— 

purchaser  not  recognized ;  no presnmjptio n  against,  s,  317.. .  206,209,215 

tenure                                                                ...  ...  ...     221,228 

property,  title  to  when  cannot  be  urged          ...  ...  ...     173^213 

BnfGAL— 

courts  authorised  to  hear  appeals  in                ...  ...  ...  815 

Bkrab— 

is  not  British  India                                          ...  ...  ...  ^ 

Bills— 

of  exchange  ;  summary  procedure  on  hundi,  ss.  622,  Ac.  ...  ...  810 

to  be  deposited  with  officer  of  court :  cost  of  noting,  ss.  635,686  ...  812 
BlL|3  OF  exchangb— 

suits  on  lost— ,  8. 61                                         ...  ...  ...  50 

BiKTH— 

no  exemption  from  jurisdiction  of  civil  court,  a.  10  ...  ...  12 

Bombay — 

circular,  on  presentation  of  plaint                   ...  ...  ...  ^ 

courts  authorized  to  hear  appeal  in                  ...  ...  '..•  815 

rulee  on  issue  of  summons                                 ...  •••  ^m  ^ 

rules  for  travelling  aUowances                          ...  ...  ...  UH 

rules  on  taking  of  affidavits                               ...  ...  ...  H^ 

rules  on  sales                                                   ^  •••  ...  201 

rules  on  commissions                                        ...  ...  ...  t^ 

■eryio«  of  sammons  in^-for  mother  court,  s.  66  ...  ...  M 
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Bombay — ( Qm  tintted) . 

spedal  procedure  not  affected  by  code,  8.  6 

what— laws  not  affected  by  code,  8.  7 
Bond— 

cause  of  action  as  to-^payable  by  instalmontH  ... 

cause  of  action  as  to  recovery  of  money  on — before  due  date 
Book— 

account — exempt  from  attachment,  s.  266 

either  party  can  get  copies  of  printed— of  appeal  to  privy  council,  a.  603 

impounding  of— ,8.  143 
Breach — 

injunction  to  restrain  continuance  of — of  contract,  8.492    ... 
British  India— 

Berarisnot — 

deEned 

execution  in — of  decree  of  court  of  native  states,  s.  434 

procedure  where  defendant  resides  out  of—,  s.  104  i.. 

residence  oat  of— defined,  s.  382 

security  when  appellant  resides  out  of— ,s.  549  ... 

service  of  summons  on  defendants  residing  out  of — ,s .  89    . . . 

umpire  leaving—,  s.  510 
BOILDINGS— 

decree»f or  removal  of— for  part  of 

of  agriculture  not  liable  to  attachment,  s.  266 
Bullocks — 

plough  not  liable  to  attachment 
BuUDwr— 

of  proof  in  suit  for  damages  for  omission  to  give  notice  of  sale 

of  proof  that  consent  to  arbitration  was  not  willing 

of  proof  on  judgment-debtors  to  show  no  misconduct 

BURMAH — 

certain  acts  affecting — saved  from  code,  s.  4     ... 
court  to  hear  appeals  in — 

BUSINB8S— 

carrying  on — ^implies  personal  and  regular  attendence,  &o. 
hours  of— in  Madras 

in  N.-W.  P.,  Calcutta, 
in  case  of  retail  dealer  when  purchasing  goods  hj  agent    ... 
recognized  agent  for  persons  carrying — out  of  jurisdiction,  9.  87 
semoe  on  agent  in  suits  relating  to — 
with  reference  to  jurisdiction,  ss.  16.18 

to  owner  of  ship  ;  commission  agent 


Page. 
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10 

23 
25 

169 
374 
90 

258 

65 
3 

262 
70 

240 

814 
62 

300 

119,167 
168 

172 

195 
299 
231 

816 

27 
67 
69-97 
27 
86 
58 
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27 


CAwnrrrA — 

hours  of  business 

rules  on  examination  of  witnesses 

execution  of  decrees 
issues  of  summons 

documents  and  exhibits 
ez-parte  decisions 
rules  on  appointment  of  manager 
rules  on  notice  to  be  given  to  collector  in  attachment 
rules  for  sale 

service  of  commissions  ••• 

summons  in — for  another  court,  s.  86 

Camp —  *  •      • 

officers  in— to  note  in  summons  place  of  hearing 

CA3Pro5ioniT—  ^       ^        .^- 

execution  of  processes  m — of  arrest,  s.   4o» 

papers  in— are  to  be  filed  as  received 
power  to  state— for  opinion  of  court,  s.  527 


97 

109, 118 

188 

55 

83 

71 

202 

151 

186 

243 

69 

61,111 

101,  276 

113 

308 
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Cause  of  AcnoM—  Pa^ 

aa  to  aUenation  of  property                                         ...            ...  ...  61 

aa  to  endorser  of  hundi                                                ...            ...  ...  49 

as  to  property  placed  in  trust  (see  same  page  lor  se7eral  other  causes 

of  action)                                                             ...            ...  ,.,  25 

as  to  right  of  turn  to  worship  idol                              ...            ...  ...  23 

as  to  slander                                                                ...            ...  ...  13,48 

damage  without  iDvasion  of  right — no                       ...            ...  •••  18 

date  from  which— accrues                                           ...            ...  ...  28 

defined                                                                           ...            ...  ...  21,28 

joinder  of— when  allowed,  ss.  44, 45                          ...            ...  ...  40 

when  objectionable,  instances                        ...             ..  '...  43 

plaint  not  discharging  or  mSsjoining— to  be  nejected,  &o.,  s.  53  ...  44,  45 
rejection   of  plaint  not  to  bsr  fresh  plaint  in  respect  of   same  cause, 

8  56,                                                                ...  46 

separation  of— may  be  ordered  by  court,  s.  45          ...            ...  ...  40 

splitting  of—                                                                ...            ...  ...  41 

splitting  of — with  reference  to  alienation  of  property               ...  ...  41 

survival  of -,  8S.    361,363                                         ...            ...  ...     230,232 

when  exemption  from  limitation  is  claimed,  s.  50    ...            ...  ...  44 

institution  of  suit  controlled  by  origin  of— .s.  17          ...  »..  22 

it  permits  of  joinder  of  plaintifb,8S.  26.81^1,45  .    ...    30,82,40 

similar — in  pending  suits,  s.  12                        ...            ...  ...  16 

special  notice  is  required  to  be  given  by  an  act,  s.  26    ...  ...  25 

where— oeld  not  to  lie                                                ......  ...  25 

whole  claim arisuig  out  of — to  be  included  in  suit,  s.  43          ...  ...  3S 

Caveat— 

emptor  a8  applied  to  sales  ...  2S9 
Cede— 

power  to— territory  ...  257 

Central  Pbovinces— 

certun  acts  affectine  saved  from  code—,  a.  i  ...  6 

court  to  hear  appeals  in—                                 ...               ...  ...  8i€ 

recognized  agents  in — ,8.89                              ...                ...  ...  86,67 

rules  on  cause,  lists,  exhibits,  sales                  ...               ...  ...  81.S7,1S7 

decrees,  costs,  attachment                   ...               ...  121,127,177 

issue  of  summons                               ...               ...  .«.  59 

rules  for  diet  money                                         ...               ...  ...  lOl 

presentation  of  plaint                        ...               ...  ...  lOS 

CEETinCATE — 

of  heirship  does  not  constitute  legal  representation,  s.  866  ...  2^2 

when  must  be  produced  when  unnecessary  ...  47,237 

when  to  be  given  of  non-execution  ...  184 

of  sale  copy  of,  to  be  affixed  to  property,  s.  319                  ...  ...  206 

sale  registration  when  compulsory                ...                ...  ...  200 

purchaser  obtaining  sale — going  beyond  the  order  cannot  avail  himself 

of  it                                                                ...                ...  ...  209 

suit  to  obtain  declaration  of  fraud  in— hot  barred,  a.  817  ...  ...  206 

to  be  sent  with  decree,  ss.  223,  224                   ...                ...  ...      182,186 

judgment-debtor  to  dispose  of  property,  s.  805             ...  ...  200 

purchaser  of  immovable  property,  8.  816     ...                ...  ...  206 

In  Privy  Council  Appeals. 

as  to  value  or  fitness  of  subject  matter,  8.  600...               ...  ...  872 

security  and  deposit  of  costs  required  on  grant  of,  s,  602  ...  874 

ClRTIfl— 

decree-holderfailiDg  to— satisfaction  of  decree,  a.  258       ...  ^.  164 
Character— 

suits  for  loss  of  —                                            ...               ...  ...  is 

CHARITIRa— 

advocate  general  in  suits  about  tmstees  of— ,88.  539;  <6c.  ...  ...  314 

Cbaftbr— 

defined,  s.  2'                                                         •*,.«...  2 
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Cbarterbd—  Pagt. 

rulea  for— high  court,  88.  631,  686                   ...                   ...  ...  894 

Cbuts— 

persons  specially  appointed  by  government  to  prosecute  or  defend,  s.  432  262 

Crvn.  CooRT- 

actsin  Oudh,  Punjab,  6urm%h — not  affected  by  code,  s.  4  ...  ...  8 

institution  of  suits  in,  88.  15,17                         •••                ...  ...  20,22 

no  descent  or  birth  exempts  from  jurisdiction  of—,s.  10      ...  ...  12 

pecuniary  jurisdiction  of ~                                   ...                ...  ...  9 

what  issues  may  and  what  may  not  be  tried  by — ,ss.  11, 13  ...  14,18 

CmL  Rights— 

courts  must  take  cognizance  of  invasion  of ^     ...                ...  ...  13 

right  of  property  or  office — is  suit  of  civil  nature,  a.  1 1       ...  ...  14 

CLAMS— 

appeal  from  orders  upon—to  property  in  execution,  s.  383  ...  216 

by  or  against  executor,  admintstrator  or  heir  may  be  join^-d  to  other,  s.  44  40 

continuance  of  attachment  subject  to— of  incumbrancer,  mortgagee  ...  184 

delay  in  making — whenfotal,  s  27S                   ...                ...  ...  ISO 

false— procedure  ensuing  on — ,  s.  648  ...  ...  ...     398,899 

for  accretions  and  improvements  by  mortgage  ...                ...  ...  89 

mesne  profits  when  may  be  joined  to  claim  K)r  immovable  property,  s.  44  38 

property  under  attachment  investigation  of — ,68.  278,487  ...      180,1S3 

relinquishment  of  portion  of—by  plaintiflf,  ss.  43,  50           ...  ...  88,42 

small  cause  courts— their  power  to  entertain  for    recovery  of  property 

under  attachment                                     ...            ...            ...  ...  1S8 

splitting  of—                          •                      ...            •■*            ...  ...  J9 

subject  matter  of— when  to  be  put  into  court,  s.  472  ...  278 

to  property  attached  in  several  decrees  what  court  to  enquire  into — ,s^85  184 

to  produce  evidence  of —to  property  under  attachment,  s.  279  ...  180 

valuation  of  suits  to  set  aside  awards  on— to  property  under  attachment  188 

ClIXNt- 

admissioa  by  pleader  when  binding  oiA —           ...               ...  ...  35 

Appointment  of  pleader  in  force  until  revoked  l^— ,  s.  39   ...  ...  86 

Coi»— 

for  three  years  after  passing  of  decrees  exempted  from  its  operation^  s.  230,  1 88 

extension  of — ^to  all  British  I&dia,  s.  1              ...               ...  ...  2 

not  to  e£fect  procedure  in  suit  instituted  before  first  October,  77,  s.  3 ...  6 

references  to— in  previous  acts,  how  treated,  s.  8              ...  ...  6 

section  of— extended  to  presidency  small  cause  court,  s.  8  ...  lo 

what  enactments  not  affected  by — ,s.  4            ...               ...  ...  6,8 

what  jurisdiction  not  affected  by— ,s.  6           ...                ^  ...  8,  18 

sections  of— which  do  not  apply  to  high  court,  s.  638        ...  ...  396 

Cone— 

attachment  of— ,  currency  notes,&  277              ...               ...  ...  180 

Collector^ 

accounts  to  be  rendered  by — to  court, s.  325     ...               ...  ...  210 

attachment  of  estates  notice  to  be  given  to—    ...               ...  ...  I5i 

can  adjourn  sale,  88. 821, 824  ...  ...  ...     208,210 

definiUon  of-»,s.  2                                               ...                ...  ...  4 

farm  by— ,s.  822                                                  ...               ..,  ...  210 

methods  by  which— can  stave  off  sale  in  execution  of  decree,  s.   32  2  ...  208 

no  appeal  from  orders  passed  after  decree  by—  ...               ...  ...  3S5 

notice  to  creditor  by — ^when  decree  for  sale  has  been  transferred,  s.  823 ...  210 

sale  of  property  of  minpr,  when  notice  to  be  given  to^       ...  ...  201 

suits  against — for  revenue,  entries  do  not  lie    ...                ...  ...  259 

to  be  iiSformed  of  institution  of  pauper  suit,       ...                ...  ...  255 

when  court  may  authorize— to  stay  publics  sale  of  land,  s.  326  ...  212 

when— may  be  appointed  receiver,  s,  504           ...               ...  ...  294 

COMMAIIDINO— 

officer— definition  of,  8. 465            ...               ...               ...  ...  274 

COMMISSIOir— 

accounts,  local  investigation ;  mesne  profits,  ss.  392, 894  ...  246 

application  for— to  be  supported  by  affidavit^  s.  885          ...  •».  242 

BomUy  rales  iipon«»     ...             ,..             ...             m.  •»•  245 
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Communion — {Omtinued.)  Ptqu 

buildiDffS — entered  on  by, 8.  S98         .               ...                ...  ...  ^ 

costs  of — rendered  necessary  by  pri?ilege  of  exemption    from  atten- 

dMice,  •.  641                                                 ...                ...  ...  ?98 

for  examination  of  pauper,  8. 405                       ...                ...  ...  2»2 

foTemment  senrants  not  to  receiTe  fees  for —                     ...  ...  245 

ow  to  record  evidence,  88-  893.  895                   ...                ...  ...     246, 24S 

issued  by  foreign  oonrta — ,  a.  801                       ...                ...  ...  244 

Madras  rules  on—                                                ...                ...  ...  247 

C<mMlS8lONER — 

may  examine  parties,  witnesses,  documents—,  8.  il98         ...  ...  245 

munsanm  of  oourt  not  to  be,                               ...                ...  ...  243 

on  sale, 

punishment  of  witnesses  failing  to  attend  before — ,  s.  899...  ^^  250 

separate  procedure,  where  parties  do  not  appear  before,  s.  400  ...  250 

to  examine  witoeases  on  interrogatoriee,  ^  m,  888,  885,  887  ...    242^  244 

when  should  not  iMue                                        ...               ...  ...  247 

Ck)MPAinr— 

delivery  of  debts  and  share  in  public,  8.  301,  802                ...  ...  196 

injunction  to— s.  495                                           ...                ...  ...  i90 

plaiuu  by  and  aeainstsabscription  and  TerificatioD,  s.  435  ...  ...  264 

sale  of  negotiable  securities  and  shares  in  public               ...  ..«  194 

service  of  summons  on — ,s.  436                           ...                ...  ...  264 

service  of  interrogatories  on — ,  s.  124                ...                ...  ...  80 

suit  by  and  against— ,s.  4^5                                ...                ...  ...  264 

where  deemed  to  carry  on  business, s.  17      «    ...                ...  ...  22 

Compensation — 

for  improper  arrest,  attachment  before  judgment,  8«  491   ...  ...  256 

in  disobedience  of  decree  for  specific  petiormanee  or  conjugal  rights, 

a  260                       ...                ...                ...               ...  ...  164 

injunction  for  issue  of  an  insufficient  grounds  s.  497,        •••  ...  298 
on  suit  f 01^— for  issue  of  an  in juncti(m  insufficient  grounds  not  barred,  a,  497      260 

suits  for— wrong  to  property,  where  to  be  instituted,  88.  16, 19  ...     20, 24, 26 

suit  for— for  irregulari^  in  sale  of  movable  property,  s.  298  ^  194 

to  decree-holder,  when  decree  is  disobeyed      ...               ...  ...  164 

witness  not  entitled  to->- for  loss  of  time          ...                ...  ...  101 

OOMFBOMISE— 

effect  of  setting  aside  a—                                ...               ...  ...  289 

finality  of  decree  on—,  s,  875                           ...                ...  ..  288 

next  friend  or  guardian,  addition  not  to— withoot  leave  of  oonrts,  8. 462,  272 

of  suits,  s.  375                             ...               ...               ...  ...         ^    288 

power  of  Vakeel  to                                           ...               ...  ...         *    289 

COKCISI  STATEMENT— 

amendment  of — ,s   58                                       ...               ...  ...  48 

tobefiledwithplaint»88.  68,  65                     ...               ...  ...          4%  54 

Conjugal  waHTB— 

decree  for,  how  enforced— ,8.  259  ...              ...               ...  ...  166 

decree  for  specific  performance  or  restitntion  of  ezeoataon  of— ,s.  860       164,166 

COOTKRT—  .  .  .  ,  ^ 

necessary  in  suits  against  pnnces,  ambassador,  envoy,  s.  488  ...  862 

COKSOUDATION — 

of  suits  to  proGore  appeal  to  pnvy  oounoil      ...               ...  ...  876 

CoNBTBUCTION— 

document,  s.  646           ...               ...               •••               ...  ...  85S 

reference  as  to— of  document,  f.  617                •••               ...  •••  ^4 

registrars  of  small  canse  oonrts  may  state  qnestioiis  of  law,  Aco., «.  946  400 

Contingent- 

rights  not  liable  to  attachment,  &  866              •••              ...  ...  168 

Contract— 

injunction  to  restrain  continuance  of  breach  of— ,8.  498       ...  ...  8S8 

parties   seeking   specific   performance  of,    should   oome   to   comt 

speedily                          ...                ...               ...               *••  ..•  219 

persons  making— when  pulitio  officer,  s.  2         ...               ^.  .••  6 

joinder  of  parties  liable  on  samei  s.  89             •^              *-  m.  31 
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GovnucT— (CbulifMitfd.) 

damiiges  for  breftcb  of^whea  may  be  jcnned  to  cUim  for  property, «.  4i 

ctofinitioii  of  ...  ...  ...  .^ 

OowraiBunoN — 

all  pecaooa  intereated  in  aoita  for-^to  be  added  to  deoreei  a.  8S 
OovTiTAiraa— 

decree  for  ezeontton  of "-vof  negotiable  inatnunentaf  a.  261 

of  abarea  in  Eaat  Indian  Bailway  can  be  made  by  oottrt     ... 
Ooolub— 

money  payaUe  to  airdara  for  wagea  of— not  liable  to  attadhmeiKt 
Gb-rLAnrrirr— 

applioation  hy  minoi^-to  abondon  anit,  &  454 

ngbta  mnat  be  oonaiatent  to  aiqpport  joinder  of—  ... 

Cenr— 

certified^of  decree  for  conrtwhoae  decree  ia^vpeded  against^  a.  681 

ellher  party  can  get— printed  booka  of  aj^»eal  to  privy  ooondl,  a.  008 . 

of  plaint  to  be  given  to  eaoh  defendant*  a.  58    ... 

of  judment  and  decree  to  be  fomiabed  to  partieai  as.  217,580 
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when  to  be  accompanied  by  extract  from  CoUector 
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on  service  of  process  to  be  levied  before  issnet  s.  98        ...  ...  64 

notpaid  for  service  of  sununon  untQ  dismissal  of  suit,  s.  97  ...  66 
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Jruiuhg — 
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admission  of  app^  to  be  given  to  respondent,  8  6o8  ...  ...  374 

NOTIFICATION — 

on  resale  of  immovable  property,  s.  809              ...  ...  ...  200 

NOTINQ— 

on  bill  not  necessarily  evidence  of  presentation  ...  ...  313 

0. 

Oath— 

person  administering  public  officer,  s.  2             ...  ...  ...  6 

when  pleader  may  be  bound  by  Indian —  Act  ...  ...  ...  35 

of  serving  officer  on  return  of  summons,  s.  82   ...  ...  ...  60 

all  persons  taking — to  stand                                 ..  ...  ...  79 

of  declarant  in  affidavit  by  whom  administered,  8.  197  i..  ...  114 

Objection — 

to  transfer  of  suit  how  dealt  with,  ss.  23,24       ^  ...  ...  28 

as  to  nonjoinder  or  misjoinder  of  parties,  s.  84  ...  ...  .^.  34 

as  to  stamps  and  documents  filed  with  plaint      ...  ...  •«*  51 

to  written  statements  when  to  be  taken,  s.  116  ...  •..  ...  77,78 

to  produce  documents,  s.  129                               ...  ...  ...  84 

after  vakils  have  accepted —issues not  allowed    ...  ...  ...  95 

to  question  to  be  recorded,  s.  Ib7                        ...  ...  ...  llO 

to  executions  must  be  enquired  into,  s.  249        ...  ...  ...  160 

to  endorsement  of  negotiable  instruments,  s.  261  ...  ...  l66 

delay  in  making — when  fatal,  s.  278                   ...  ...  ^  180 

to  property  under  attachment,  s.  278                   ...  ...  ...  ISO 

tosaledisallowed,  s.  312                                       ...  ...  ...  204 

stay  of  execution  pending  Investigation  into—,  s.  831  ...  ...  214 

stamp  duty  upon— suits                                        ...  ...  ^.  217 

judgnient  not  to  pa&i  on  award  until  period  for— has  elapsed  «^  805 

withdrawal  of  appeal  respondent  can  no  longer  pursue —  ...  ...  831 

by  respondent  on  appeal,  s.  fi6l                          ...  ...  ...     382,345 

after  remand—not  to  be  heard,  except  during  time  fixed  ...  ...  889 

as  to  evidence  not  being  the  best  not  to  be  taken  in  second  appeal        ...  854 

raised  for  first  time  in  second  appeal,  ruling  on  ...  ...  856 

appeal  from  order  on — to  draft  conveyance^  8.  588  ...  ...  858 

to  admission  of  application  for  review,  s.  629     .<•  ...  ...  892 

Office— 

right  to— is  suit  of  civil  nature,  s.  11                 ...  ...  ...  14 

Officer— 

service  on  public— of  summons,  s.  422                ...  ^.  ...  258 

decree  against  government  or  public — ,8.429    ...  ...  ...  260 

suit  by  or  against— pleaders  for,  ss.  465.166      ...  ...  ...  274 

when  may  public — be  arbitrator                         ...  ...  ...  298 

Official  Assignee— 

right  to  intervene  in  suit                                     ...  ...  ...  88 

his  preferential  right  over  property  under  ai{taohment  ...  ...  19? 

Obdkb^ 

to  be  served  as  summons,  s.  94                            ...  ...  ...  64 

on  appeal  of  remand  for  re-trial  is  no  decree,  s.  2  ...  4 

appeal  from — in  insolvency  matter  to  lie  to  high  oourt^  s.  589  ...  858 

from  what— appeal  lies,   s.  588                          ...  ...  ...  !<56 

procedure  to  enforce— of  queen  in  oooncil,  s.  610  ...  ..  380 

OUDH— 

recognized  agents  in^.  s.  37                       '       .•.  ...  ...  85 

rules  as  to  ex-parte  decisions                              ...  ...  ...  69 

scale  of  expenses  for  witoesseB                          ...  ...  ...  101 
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rulos  for  sales 

certain  acts  aifecting—saved  from  code,  b.  4    ... 

rules  upon  commissions 

court  to  hear  appeals  in 

P. 
Panchatat— 

procedure  not  affected  by  code,  s.  6  .«. 

Panjab— 

recognized  agents  in—,  s.  87 

circular  on  presentation  of  plaint 

scale  of  expenses  for  witnesses 

rules  for  issuing  service  of  summons  ...  •.• 

rules  on  cause  lists 

Ternacular  to  be  urdu 

rules  on  costs 

rules  on  sums  paid  under  decree 

rules  on  sales 

rules  on  pauper  suits 

rules  on  transfer  of  suits  or  appeals 

certain  acts  affecting— saved  from  code,  s.  4    ... 

appeal  acts  not  affected  by  code,  s.  4 

courts  authorized  to  hear  appeals,  Jk  4 
Parsees^ 

evidence  of ~ how  taken  ...  ... 

Parties— 

limitation  where — are  added 

added  t  >  a  suit  cannot  change  its  whole  nature 

suit  or  defence  on  behalf  of  all — by  one,  s.  80  ... 

suit  not  to  be  affected  by  misjoinder,  s.  81 

residinff  at  distance  from  court  when  only  to  be  summoned,  •.  67 

may  refuse  to  answer  irrelevant  interrogatory,  &  125 

failing  to  answer  interrogatory,  8.  186 

sumnooned  to  give  evidence  and  refasin.G:,  consequence  thereof  9. 

absence  of— to  be  used  strongly  against  them  ... 

court  may  dismiss  or  add — ,  ss.  82,84 

not  at  issue  court  may  pronounce  judgment  at  once,  s.  152 

at  issue  when  court  may  pronounce  judgment  at  once — ,  s.  152— 

copies  of  judgment  and  decree  to  be  furnished  to—,  s.  580... 

appeal  from  striking  out  of  or  adding — ,  s.  5^8 

discretion  in  adding-* 

who  are— to  a  suit 

examination  of— by  court,  8.117 

may  suggest  question  to  court  at  first  hearing,  s.  118 

may  state  questions  of  fact  or  law  in  form  of  issue,  s.  150  ... 
Parties  to  Suits— 

exemption  from  arrest  of — ,8.    642 

rules  for  witnesses  apply  to— summoned,  s.  178 

to  receive  copy  of  judgment  in  decree,  s.  217    ... 

commissioner  may  examine— and  witnesses,  s.  893 

when— may  be  put  in  immediate  possession  of  property,  s.  601 

effect  where —  deny  that  private  award  was  ever  made 

See  <*  appearance,  application,  document,  intervener." 
Partition — 

of  immovable  property,  suit  for  where  to  be  instituted,  s.  16 

local  laws  of— not  affected  by  code,  8,  4 

execution  of  decree  for—,  s.  265 

all  parties  interested  should  be  added  in  suit  for 

costs  for — effecting 

oonmussioner  to  make—,  s.  896 
Pabtvbbs— 

service  of  summons  on  several  defendants  who  are—,  b.  74 
Pabtnsrship— 

all  parties  interested  in  suits  for— to  be  added 

suit  for  dissolution  of  decree  in—,  s.  215 
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who  may  appeal  aa—,  8. 592                            ...               ...  ...  ^^   S^j^ 

costs  in-suit,  S8.  412,416                                 ...                ...  ...  254,266 

dispaupering  of— ,  8. 414                                        .                ....  ...  254 

fine  on— for  frivolous  or  vexatious  suits,  8.  412                   ..  —  254 

collector  and  government  pleader  to  be  informed  of--emt,  a.  408  . . .  264,265 

costs  to  be  given  by— resident  out  of  British  Indian        ..                  ..  255 

refusal  to  allow  to  sue  as — ,  bars  similar  subsequent  application,  a.  il8  256 

agreement  by— with  third  party  aa  to  subject  matter  of  suit,  as.  407,414  252,256 

auit  by— ;  definition  of,  s.  401                          ...                ...  ...  250 

fraudulent  disposal  of  property  by—,  s.  407    ...                ...  ...  252 

suit  when  held  to  commence ;  rules  on             ...                ...  ...  268 

representative  of                                               ...                ...  ...  263 

exempt  from  conrt  fee,  but  not  from  prooeaa  fee             ...  ...  255 

Pauper  Form— 

suit  in— by  next  fnend                                    ...               ...  ..•  -^^tf 

Pauperism— 

enquiry  into— ©n  appeal,  s.  5Vo                        ,*«               ...  »..  wo* 

evidenceof— ,88. 408,  409                                 ...                ...  ...  264 


Pat— 

soldier's— and  allowances  not  liable  to  attachment,  B.  266...  ...  169 

attachment  of— of  miUtary  oflacer  in  civil  employ              ...  ...  173 

I^OtTNlARY—       .         ^      .                   .-  5^^ 

jurisdiction  of  pnvy  council                              ...                ...  ...  •o/ 

jurisdiction  of  civil  courts                                 ...                ...  •••  9 

PmrDiNG  Suit— 

how  and  when  may  be  withdrawn,  »,  26           ...               ...  ...  28 

not  liable  to  attachment,  s.  266                         .,.                ..  170.172,178 

Pbbsonation—                        ^  ^g  ^(.Q 

false— procedure  ensuing  on,  a.  648                  ...               »^  •••  ovis»w» 

Plaint—  ^-. 

by  and  against  companies — ,,8.  485                    ...               ...  —  -^"^ 

supplemental                                                     ...               •••  •••  *^ 

objection  as  to  stamps  and  documents  filed  wi^                ...  •••  51 

paper  referred  to  in -is  not  part  of                   ...                ...  ...  5^1 

plaintiff  refusing  to  add  stamp  not  entitled  to  return  of    ...  *..  53 

Madias  rules  for  presentation,  rejection  of —     ...                ...  ...  ^ 

return  of— after  registration  correct             .      **"               •'•  *"  ^7 

anonymous— sent  by  post  is  not  to  be  received                  ...  ...  ^ 

in  suits  by  secretary  of  state,  8.  418                  ...                ...  ...  256 

returned  on  stay  of  proceedings,  s.  20               ...               ...  ...  j® 

when  not  chargeable  with  second  court  fee,  s.  21                ...  ...  *^ 

recognized  aj^ent  not  to  appear  on — as  plaintiff                    ...  ..."       87 

to  be  subscribed  and  verified,  s.  51                     ...               .•>  -•  j* 

on  presentation  to  be  carefully  perused             ...                ...  .^'  ^^ 

copies  of— to  be  filed  for  all  defendants,  s.  58    ...                ...  ...  *^ 

interlineations  to  be  ncted                                 ...                ...  ...  *g 

not  to  remain  unregistered                                ...                •••  .-  T^ 

not  to  be  altered  so  as  to  convert  salt,  a.  68      ...               .*.  •.-  *g 

rejection  of — ,  a.  54                                          .».               .••  •••  g 

procedure  on  rejecting— ,  a.  55                          ...                ...  .••  * 

•  presentation  to  proper  courts  sa,  48,57            ...                —  —  ^tS 

preaented  upon  holidays                                   •••               ...  .•-  *i 

contents  of — ,s.  60                                           .».               ...  •••  „ 

must  be  in  language  of  court,  s.  49                   ..                ...  •••  Jf 

when  plaintiff  sues  in  representative  character,  s.  60          ...  ...  *" 

grounds  of  exemption  from  limitation  to  be  shewn  in — ,  s.  60  ...  *^ 

relief  claimed  in— when  deemed  refused,  8.  18  ...               ...  —  w 

^^  "amendment,  document,  lunatic,  interpleader,  summary,  procedure. 

Ibr  list  of  form  ofplawU  see  heading  **  J^brm  of  Plaints''  at  end  of  Index. 

joinderof— ,88.26,27.29,81                              ...               ...  ...  ^,82 

when  may  be  struck  out  i  when  made  defendant,  s.  32     ...  .*•  '^ 

•  ^'placing  <m  table  is  no  presentation*" 
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Plaintifv — ( Omtwited, )  Page. 

person  not  to  be  added  without  consent  of— ,  8.  82  ...  ...  32 

court  may  give  conduct  of  suit  to  any — ,  b.  82  ...  ...  ...  82 

each  of  8evera)~may  authorize  other  to  appear,  8.  85  ...  ...  84 

may  relinquish  portion  of  claim  to  bring  smt  within  jurisdiction,  t.  48  ».  3S 

entitled  to  several  remedies,  may  sue  for  all  or  any.  s.  48  ...  ...  3S 

gains  nothing  by  stating  he  does  not  relinquish  a  claim  ...  ...  89 

personal  attendance  of— not  necessary  ...  ...  47 

good  cause  to  be  shown  for  non-verification  of  plaint  by  ...  ...  47 

when  can— bring  fresh  suit  ?  8.  99                     ...  ...  ...  6(1 

procedure  when — only  appears,    8.100             ...  ...  ...  60 

to  be  limited  to  case  put  forward  in  plaint       ...  ...  ...  <49 

claim  when  admitted  by  defendant  no  summons  to  issue,  s.  64  ...  54 

when  appearance  in  person  necessary,  s.  66       ...  ...  .*•  45 

summons  on — ,  s.  71                                          ...  ...  ...  66 

and  defendant  to  be  examined  in  each  other^s  presence  ...  ...  81 

must  prove  case  before  obtaining  decree           ...  ...  ...  69 

decree  in  default  bars  fresh  suit  against—,  e.  108  ...  ...  70 

application  to  set  aside  dismissal,  s.  103            ...  ...  ...  70 

setting  up  one  case  and  proving  another  cannot  ask  for  Issues  to  suit 

proof                                                               ...  ...  ...  95 

defendant's  liability  to  be  shown  in  plaint,  s.  50  .«•  ...  45 

cannot  recover  more  than  is  given  in  decree      ...  ...  ...  156 

death  of— or  defendant  when  does  not  abate  euit^  ss.  861,362,865       ...     280^2 

when— may  withdraw,  s.  373  ...  ...  ...    236,287 

residing  out  of  Kitish  India  to  give  security  for  costs,  s.  860  ...  240 

reverse  of  decree  by  one  of  several— or  defendants,  s.  544  ...  820 
See  **  arbitration,  cause  of  action,  document,  interrogatory,  lunatic,  verificatton." 

PLIAOaR— 

defined,  s.  2                                                      ...  ...  ^  2 

who  may  be— ,8. 37                                          ...  ...  ...  84 

when  bound  under  Indian  Oaths  Aet                ...  „  „.  85 

admission  of — when  binding  on  client                ...  ...  ...  35 

appointment  of — ,  s,  89                                       ...  ...  ...  36 

power  in  force  until  revoked  by  client,  s.  89    ...  ...  ...  86 

stamp  for  appointment  of                                  ...                ...  ...  87 

veritication  of  plaint  by— ,  8. 51                          ...  ...  ...  44 

ap^arance  of  parlies  by—,  s  96                        ...  ...  ...  59,66 

uninstructed—  cannot  make  appearance           .^               ...  ...  78 

examination  of — at  first  hearing,  s.  119             ...                ...  ...  78 

refusal  or  inability  of— to  answer,  9.  120           ...  ...  ...  73 

to  vise  vernacular  when  drafting  plaint             ...  ...  ...  45 

to  sign  minutes  before  preparing  decrees           ...  ...  ...  119 

lien  upon  costs  saved,  s.  221                              ...  ».  ...  125 

to  be  restricted  to  written  grounds  ol  appeal    ...                ...  ...  ZS\ 

costs  when  to  be  paid  by — ,  s.  444                     ...  ...  ...  268 

or  agent  for  military  men,  <).  4(56                      ...  ...  ...  274 

Su  **  government  pleader  " 

Pleader's  Fees— 

included  in  costs                                                 ...                ...  »••  126 

when  several  are  employed  how  allotted           ...                ...  .„  127 

if  given,  to  be  distinctly  speciied  in  decree      ...                ...  ...  127 

special  rules  for  calculating                                ...                ..  ...  128 

Plbadinq— 

when  English  may  be  used  in                            .^               .».               -.  37 

PoucE — 

when  public  officer,  8.  2                                   ...               ...               .«.  6 

Post- 

petition  by— or  telegram  not  to  be  received      ...               •••  •..  67»371 

service  of  summons  by — ,  s.  436                         ...                ...  ...  264 

POOT  OFPiCS— 

refuse  to  registerletters  out  of  jurisdiction  ofSeeretary  of  State  for  India...  60 
Postage— 

to  be  paid  before  issue  of  notice  of  summons,  s.  95             ...  .^  64 
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P06TAGB  ON  Process—  a9 

how  taken                                                         •••  •••  ••  •^ 

POSTPONBMBNT— 

See  **  adjournment/* 

FOWSB  OF  Attoekky — 
See  **  attorney." 

PB».iMPno5— 

decreein— ,  8. 214                                             —  •'"  •'•  *^ 

to  establish  right  of  what  is  neo6Mary  ...  ...  182 

mlingaupon — ^lightinsoleA                                ...  •.•  ...  205 

Pbbwrincb—  ««,««, 

nndne— to  creditors,  8.  361                                 ...  ...  ...     2^24^231 

PBKSiDitNCY  Towns— 

Bammons  how  served  in — ,  s.  86                        ...  .*.  .*.  oa 

small  cause  courts  sections  extended  to— yS.  S  ...  ...  ...  10 

pRIBUMPnON— 

a«  to  authenticity  of  foreign  judgment,  B.  18    ...  ...  ...  18 

as  to  service  of  process  on  pleader,  8  40           ...  ...  ...  86 

as  to  service  of  notioe  in  executing  old  decrees  ...  ...  142 

benami  purchases  no ~ against                         ...  ••'  ♦•»  211. 
Pbimgb— 

See  **  envoy." 

PW»T—  . 

when  included  in  writing,  s.  2                         ...  ...  ...  ♦ 

PbIVY  COUKCIL—                                                          .                 ,  ^  ft^o 

increase  of  secnrity  found  inadequate  m  appeal  to—,  s.  609  ,,.  878 

costs                                                                  ...  ...  ...     87«.»8» 

appeal  to- lies  from  what  decrees,  ss,  596,697  ...  ...  864,172.875 

value  of  subject  matter  in  appeal  to — ,  s.  596  ...  ...  872 

certificate  as  to  value  or  fitness  of  subject  matter  of  appeal  to—,  s.  600  2^72 

petition  for  leave  to  appeal  to— refused,  case  dismissed,  s.  601  *^.  Jj72 
notice  to  show  cause  why  leave  to  appeal  to— should  not  be  granted,  s.  OOO        ?7% 

appeal  for  refussil  of  petition  to  appeal  to—,  s,  601  ...  ...  872 

security  and  deposit  of  costs  required  on  grant  of  certificate  for  appeal 

to— ,  SB.  602.605                                            ...  ...  ...    874,373 

court  can  revoke  security  for  appeal  to—,  s.  604  ...  ...  874 

court  can  order  further  coats  in—  >  preparation  of   paper   for  ...  874 

indexing  for—,  ss.  606,602                                   ...  —  ...  374 

question  of  law  in  appeal  to — ,  s,696                ...  .^  ...     872,876 

pecuniary  jurisdiction  of                                    ...  ;  ...  870 

consolidation  of  suits  to  procure  appeal  to        ...  ...  ...  876 

special  leave  to  appeal  to  ...  ...  876 

stay  of  proceedings  of  appellant  tc— do  irot  give  security  for  costB,  s.  606  378 

refund  of  balance  of  deposit  in  appeals,  s  607  ...  ...  878 

monies  in — order  exchange  rules  for,  8,  610     ...  ...  ...  880 

appeal  against  orders  in  execution  of  •^decree,  s.  611  ...  •••  880 

High  Court  can  make  rules  for— appeal,  s.  612  ...  ....  880 

rules  for  appeal  to—,  s.  618                              ...  ...  ...  882 

interest  not  mentioned  in — decree                     ...  r..  ...  883 

rules  with  reference  to  documents  for               ...  ...  ...  85 

decrees  not  subject  to  limitation                        ,..  ...  ...  148 

stay  of  execution  pending  appeal  to                   ...  ...  ...  168 

Peobaw— 

when  certificate  of  heirship  or^mu&t  be  produced  ...  ...  287 

Pbocess — 

service  on  pleader,  s.  40                                    ...  ...  ...  86 

who  may  be  agents  for  receipt  of — ,8.41          ...  ...  ^..  88 

bailif  not  to  be  sent  to  serve— in  forei|gn  country  ...  ...  65 

execution  of — in  military  cantonment               ...  ..  ...  101 

when  to  be  in  Hindi                                           ...  ...  ...  69 

by  whom  to  be  prepared  and  issued                   ...  ...  ...  59 

not  issued  till  receipt  of  fees,  s.  95                   ...  ...  ...  64 

how  served  in  Calcutta,  Madras,  Rangoon,  &c.,  s.  86  ...  62 

postage  on—  how  taken                                    ...  ...  •••  65 

on  strong  paper                                             *..  ...  .-  6* 
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from  other  courU  to  be  promptly  attended  to 

to  be  senred  at  expense  of  party  issuing,  «i  95 

not  to  be  sent  on  tiler  Majesty's  service  ..• 

evidenoe  of  servioe  of  ^to  be  taken,  s.  82 

seals  and  signatares  on«>to  be  legible 

on  persons  employed  in  railway,  telegraph,  ke, 

fees  included  in  costs 

nazir's  return  no  legal  evidence  of  service  of 

of  High  Court  served  by  attorneys,  s.  686 

PmOCL4MATlON— 

of  order  prohibiting  alienation  of  attached  proper^,  s.  274 

incambrances  on  property  to  be  stated  in  mle,  s.  287 

indemnity  of  judges  for  error  in  sale,  s.  2i8    ... 

for  absconding  witness,  s.  168 

of  sale  by  auction  to  be  in  language  of  court,  s.  287 

of  property  attached  before  judgment 

between  decree  and  possession  can  be  ascertained  by  court  in  execution 
See  **  mesne  profits.'* 
Pbomxitt— 

entails  rejection  of  plaint,  s.  53 

written  statements  to  be  rejected,  s.  116 
Pbomimort  Note— 

joinder  of  defendants  liable  on  same—,  s.  29    ... 

venue  in—,  s.  17 

summary  procedure 

when  to  be  left  with  officer  of  court—,  &  536   ... 
Pboof— 

partv  on  whom  burden  of«>lies  how  to  produce  evidence,  s.  180 
.  burden  of— in  suit  for  damages  for  omission  to  give  notice  of  sal« 
Pjwpiett— 

definitionof  mein«  profits,  s.  211  ^  ••• 

fraudulent  removal  of—,  procedure  ensuing  on,  s.  648 

in  occupancy  of  tenant,  s.  264  ...  ••• 

interiocatory  order  for  detention  of—,  s.  499 

seisure  of — ^in  execution  not  an  act  of  the  court 
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